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Supreme  Court,  Sixth  District ;  General  Term,  1861. 

EXAMINATION  OF  PARTY. — "  REPRESENTATIVES  OF  A  DECEASED 

PERSON." 

In  the  provision  of  section  399  of  the  Code  of  Procedure, — allowing  parties  to  be 
examined  as  witnesses,  except  that  parties  shall  not  be  examined  against  parties 
who  are  representatives  of  a  deceased  person,  in  respect  to  transactions  between 
such  deceased  person  and  the  witness, — the  words  "  representatives  of  a  deceased 
person,"  mean  executors  or  administrators. 

A  party  whose  interest  in  lands  in  suit  is  that  of  a  guardian  in  socage,  an  heir,  or 
a  dowress,  is  not  a  representative  of  the  decedent  through  whom  she  claims, 
within  the  meaning  of  that  section. 

Motion  for  new  trial. 

This  was  an  action  to  recover  possession  of  a  farm.  On  the  first 
trial  the  offer  of  the  defendant  to  prove  an  equitable  defence  was 
rejected,  and  the  plaintiff  had  a  verdict,  which  was  afterwards  set 
aside,  and  a  new  trial  granted,  costs  to  abide  the  event.  (See  re- 
port of  the  case,  30  Barb.,  633.)  On  the  second  trial  the  plaintift 
offered  himself  as  a  witness  in  his  own  behalf,  and  was  objected 
to  by  the  defendant,  and  the  judge  ruled  he  was  competent  for 
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himself  generally  in  the  case ;  also,  that  he  might  testify  to  trans- 
actions had  personally  between  James  G.  McCray,  deceased, 
and  himself.  The  defendant  claimed  the  farm  by  virtue  of  a 
parol  contract  between  the  plaintiff  and  said  James  G.  McCray, 
or  by  a  parol  gift  thereof  from  the  former  to  the  latter.  Janies 
G.  McCray  was  dead,  and  the  defendant  was  his  widow,  and 
resided  on  the  farm  with  an  infant  child,  a  daughter,  by  her 
marriage  with  her  deceased  husband.  She  had  another  infant 
daughter  by  .her  said  husband,  which  was  living  when  he  died ; 
but  that  daughter  died  before  the  first  trial.  The  judge  ruled 
that  the  defendant,  neither  in  her  own  right,  or  as  guardian  in 
socage  of  her  infant  daughter  or  otherwise,  was  a  representa- 
tive of  the  said  James  G.  McCray,  deceased.  The  defendant 
excepted  in  due  manner  to  said  rulings,  and  being  unsuccessful 
on  the  last  trial,  at  the  Chenango  circuit  in  May,  1860,  moved 
for  another  trial  upon  exceptions.  Judgment  was  suspended  in 
the  mean  time. 

Rexford  &  Kingsley,  for  plaintiff. 
'  Henry  It.  Mygatt,  for  defendant. 

BY  THE  COURT.* — BALCOM,  J. — The  most  important  questions 
in  this  case  were  determined  when  it  was  before  the  general 
term  the  first  time.  (See  the  case,  30  Barb.,  633.)  I  shall  there- 
fore only  examine  the  question  in  regard  to  the  right  of  the 
plaintiff  to  testify  as  a  witness  in  his  own  behalf.  Was  the 
plaintiff  examined  against  a  party  who  was  the  representative 
of  a  deceased  person,  in  respect  to  any  transaction  had  per- 
sonally between  the  deceased  person  and  himself?  If  he  was, 
the  judge  erred  in  permitting  such  examination.  (Code,  §399.) 
The  defendant  was-  not  an  executrix  or  administratrix.  She 
claimed  the  farm  in  question  by  an  alleged  parol  gift  of  it 
from  the  plaintiff  to  her  husband,  or  under  an  alleged  parol 
agreement  between  them.  She  was  guardian  in  socage  of  an 
infant  daughter  that  she  had  by  her  deceased  husband,  and 
claimed  to  hold  possession  of  half  of  the  farm  as  such  guardian. 
She  claimed  a  right  to  the  other  half  as  mother  or  heir  of  her 
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deceased  daughter;  and,  also,  an  uuadmeasured  dower-right  in 
the  whole  farm  as  widow  of  her  husband. 

The  legal  title  to  the  farm  was  in  the  plaintiff,  and  the  de- 
fendant's defence  to  the  action  was  an  equitable  one.  She  in- 
sisted on  the  trial  that  she  had  shown  a  right,  by  parol  evidence 
of  transactions  between  the  plaintiff  and  her  husband,  to  a  legal 
title  to  the  farm  ;  which  alleged  right  the  plaintiff  disproved  by 
his  own  evidence. 

The  defendant  defended  the  action  in  her  own  right,  and  in 
that  of  her  living  infant  daughter ;  not  as  the  representative  of 
her  deceased  husband,  or  of  her  deceased  infant  daughter. 
"Was  her  position  as  defendant,  in  any  sense,  that  of  a  repre- 
sentative of  a  deceased  person  ?  I  answer  it  wa&  not.  I  am 
aware  that  in  construing  wills,  courts  have  held  that  the  words, 
"representative,"  "legal  representative,"  and  "personal  repre- 
sentative" may  mean  next  of  kin  or  heirs.  But  the  same  courts 
have  also  held  that  those  words  in  their  ordinary  sense  are  to 
be  understood  as  synonymous  with  executors  and  administra- 
tors. (2  Lomax  on  Ex.,  2  ed.,  58,  59  ;  SJarm.  on  Wills,  4  Am. 
ed.,  29.)  Williams  says :  "  The  ordinary  legal  sense  of  the  terra, 
'  representatives,'  without  the  addition  of  '  legal'  or  '  personal,' 
is  executors  or  administrators."  (2  Will,  on  Ex.,  5  Am.  ed., 
1015.) 

The  word  "  representative"  is  not  defined  in  Jacob's  Law  Dic- 
tionary; but  under  the  word  "representation,"  it  is  therein 
stated,  "  executors  represent  the  person  of  the  testator  to  receive 
money  and  assets." 

Bouvier  says :  "  A  representative  of  a  deceased  person,  some- 
times called  a  'personal  representative,'  or  'legal  representative,' 
is  one  who  is  executor  or  administrator  of  the  person  described." 
He  cites  6  Mad.,  159,  and  5  Yes.,  402.  (See  2  Bouv.  Law. 
Diet.,  tit.  Representative.) 

There  is  no  conflict  in  the  old  authorities  as  to  the  ordinary 
legal  sense  of  the  word  "  representative ;"  and  Bouvier's  defini- 
tion of  it  is  adopted  in  Worcester's  Dictionary,  which  is  re- 
garded by  many  of  the  most  learned  men  in  our  country  as  the 
best  dictionary  of  the  English  language  now  in  use. 

Noah  Webster,  in  defining  the  word  "representative,"  says: 
"In  law,  one  that  stands  in  the  place  of  another  as  heir,  or  in 
the  right  of  succeeding  to  an  estate  of  inheritance,  or  to  a 
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crown."  ( Webster's  Dictionary,  ed.  of  1855.)  He  gives  no  au- 
thority for  his  definition,  and  it  should  not  be  adopted  against 
the  well  understood  and  long  received  legal  signification  of  the 
word. 

I  think  the  natural  and  most  obvious  meaning  of  the  words, 
"representatives  of  a  deceased  person,"  as  they  are  used  in 
section  399  of  the  Code,  is  executors  and  administrators,  and 
that  we  must  hold  they  have  that  meaning.  (See  Evans  a. 
Charles,  \Anst.,  128;  Price  a.  Strange,  QMadd.,  104;  Anon., 
1  Dyer,  6 ;  2  Comst.,  87 :  Bridge  a.  Abbott,  3  JSro.  C.  C.,  221 ; 
3  Ves.  Jr.,  48,  146,  184,  486 ;  5  II.,  401 ;  20  Wend.,  561,  562  ; 
7  Hill,  408 ;  1  Kern.,  601,  602 ;  3  /£.,  360.) 

The  defendant,  therefore,  cannot  be  regarded  as  a  representa- 
tive of  a  deceased  person,  within  the  meaning  of  section  399  of 
the  Code. 

If  the  foregoing  views  are  correct,  the  plaintiff  was  properly 
allowed  to  testify  in  his  own  behalf,  in  respect  to  any  transac- 
tion had  personally  between  him  and  James  G.  McCray, 
deceased. 

My  conclusion  is,  that  no  error  was  committed  on  the  trial 
prejudicial  to  the  defendant,  and  that  her  motion  for  a  new 
trial  should  be  denied,  with  costs. 

Decision  accordingly. 

PARKER,  J.,  dissented. 


KOSS  a.  DINSMOKE. 

Supreme  Court,  First  District;  Special  Term,  December,  1860. 

Again,  Special  Term,  January,  1861. 

PLEADING. — AMENDMENT. 

The  power  to  amend  a  pleading  of  course  after  the  adverse  party  has  answered  it, 

is  a  valuable  right  which  should  not  be  cut  off  by  mere  implication. 
A  motion  by  the  defendant  to  strike  out  certain  portions  of  the  plaintiff's  com- 
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plaint,  as  irrelevant  and  redundant,  was  granted,  with  leave  also  to  the  plain- 
tiff "to  amend  his  summons  and  complaint  as  he  should  be  advised."  The 
plaintiff  thereupon  amended  his  summons  in  pursuance  of  such  leave,  and 
at  the  same  time  gave  notice  of  his  election  not  to  amend  his  complaint  under 
the  leave  given.  The  defendants  thereupon  answered  the  complaint ;  and 
within  twenty  days  after  receiving  such  answer,  the  plaintiff  served  an  amended 
complaint. 

Held,  that  the  plaintiff  was  entitled  to  amend  the  complaint  again  of  course, 
after  defendants  had  thus  answered. 

Leave  to  amend,  given  by  the  court,  should  be  deemed  leave  to  amend  in  the  pres- 
ent stage  of  the  action,  and  does  not  preclude  a  right  to  amend  of  course,  which 
may  arise  in  a  future  stage  of  the  action. 

I.  December,  1860. — Motions  "by  defendants  to  set  aside 
amended  complaints  as  irregular,  on  the  ground  that  they  were 
served  without  leave  of  the  court. 

The  facts  are  stated  in  the  opinion. 

William  Cutting  and  John  E.  Burrill,  for  the  motion. 
John  Livingston  and  Lucien  Birdseye,  opposed. 

HOGEBOOM,  J. — Section  172  of  the  Code  gives  to  a  party  the 
right  to  amend  any  pleading,  once,  as  a  matter  of  course,  either 
before  or  after  a  reply  to  it  shall  have  been  made.  This  right 
is  a  statutory  one,  and  is  absolute  and  unqualified,  with  the 
single  restriction  that  it  shall  not  be  exercised  for  purposes  of 
delay. 

In  this  case  the  plaintiff  having  served  his  complaint,  the 
defendants  moved  to  strike  out  portions  thereof  as  irrelevant 
and  redundant.  This  motion  was  granted.  This  cannot  be 
considered  an  amendment  within  the  meaning  of  this  section. 
It  was  the  act  of  the  court,  and  not  the  act  of  the  party.  It 
was  against  his  consent,  for  it  was  resisted  by  him.  It  was 
not  even  essential  that  the  expurgated  pleading  should  be 
served,  for  the  order  of  the  court  would  necessarily  define  what 
portions  of  the  pleading  were  struck  out.  It  did  not,  therefore, 
curtail  the  plaintiff's  right  of  amendment.  (Cooper  a.  Jones; 
4:  Sandf.,  699 ;  Jeroldman  a.  Cohen,  1  J)uer,.  62J  ;  White  a. 
Mayor  of  New  York,  14  How.  Pr.,  495.) 

But  a  clause  was  inserted  in  the  order,  giving  to  the  plaintiff 
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the  right  to  amend  the  summons  and  complaint  as  he  should 
be  advised.  The  plaintiff's  papers  show  that  this  was  not  done 
at  his  instance,  and  was  even  done  without  his  consent.  So 
far,  therefore,  he  had  done  nothing  to  abridge  his  right  to 
amend. 

But  he  availed  himself  in  part  of  the  permission  to  amend, 
granted  by  the  order.  He  amended  the  summons,  and  this,  it 
is  claimed,  was  an  exercise  of  the  right  of  amendment  which, 
although  limited  in  its  practical  exercise  to  the  summons,  must 
be  deemed  also  to  extend  to  the  complaint,  as  it  was  founded 
upon  the  leave  thus  granted  by  the  court,  was  to  be  exerted  at 
one  and  the  same  time,  and  should  be  regarded  as  one  and 
indivisible. 

But  I  think  it  is  susceptible  of  a  different  construction,  and 
should  be  so  construed  in  furtherance  of  the  statutory  authority 
to  amend,  conferred  by  the  section  in  question.  Thte  plaintiff 
was  not  obliged  to  rely  upon  the  permission  of  the  court  for  his 
right  to  amend  the  complaint.  He  had  it  independent  of  the 
order  of  the  court ;  and  the  summons  and  complaint  were,  in 
their  nature  separable.  One  was  process,  or  in  the  nature  of 
process.  The  other  was  a  pleading,  and  he  did  not  in  point  of 
fact  amend  the  pleading. 

But  having  availed  himself  of  the  privilege  granted  by  the 
court,  he  served  an  amended  summons,  and  simultaneously 
therewith  a  notice  that  he  elected  not  to  amend  the  complaint 
under  the  leave  given  by  the  order  in  question.  And  this  it  is 
claimed  was  a  waiver  or  abandonment  of  the  right  to  amend, 
and  a  conclusive  election  to  stand  by  the  complaint  in  its  then 
shape  and  form.  And  so  I  was  at  first  disposed  to  consider  it. 
But  upon  further  reflection,  I  think  it  should  be  regarded  only 
as  a  waiver  of  the  right  to  amend  in  that  stage  of  the  action. 
It  was  probably  designed  to  set  in  motion  the  time  within  which 
the  defendants  were  to  answer  the  complaint.  And  it  may  have 
been  designed  as  a  notice  to  the  adverse  party  that  the  plain- 
tiff's amendment  of  the  summons  should  not  be  deemed  an 
amendment  of  the  complaint,  nor  as  exhausting  his  statutory 
right  to  one  amendment  of  a  pleading  as  a  matter  of  course. 

Nor  is  it  quite  clear  that  even  if  designed  as  an  absolute 
waiver  of  the  right  of  amendment,  it  could  not  be  recalled  so 
long  as  it  did  not  prejudice  the  adverse  party,  and  was  not 
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made  the  basis  of  some  action  by  him  in  the  progress  of  the 
cause.  The  power  of  amendment  of  a  pleading  after  the  ad- 
verse party  has  answered  it,  is  a  valuable  right,  and  should  not 
be  cut  off  by  mere  implication.  It  is  designed  to  further  justice, 
by  enabling  a  party  to  frame  his  case  in  the  best  possible  way, 
which  the  truth  will  allow,  to  meet  the  objections  and  defences 
of  his  antagonist.  In  short,  to  adapt  the  pleadings  to  the  true 
and  real  issue  between  the  parties. 

I  am  of  opinion,  therefore,  that  when  the  defendants  served 
their  answer  to  the  plaintiff's  complaint,  the  plaintiff  had  not 
foreclosed  his  right  to  amend  of  course,  and  was  regular  in  sub- 
sequently serving  an  amended  complaint. 

This  being  so,  the  defendants'  motion  to  set  aside  as  irregu- 
lar, and  with  costs,  must  be  denied,  and  with  $10  costs. 

II.  January,  1861. — At  this  term  the  motion  was  renewed 
and  reargued  before  Mr.  Justice  Sutherland,  and  again  denied, 
the  following  opinion  being  rendered  : 

SUTHERLAND,  J. — This  motion  must  be  denied  with  $10  costs. 
I  make  this  decision  entirely  irrespective  of  the  question,  whether 
the  clause  in  the  order  of  Justice  Leonard,  giving  the  plaintiff 
leave  to  amend,  was  or  was  not  inserted  in  those  orders  at  the 
instance  of  the  plaintiff.  Assuming  that  the  clause  was  so  in- 
serted, at  the  instance  of  the  plaintiff,  or  with  his  knowledge 
and  consent,  I  think  the  leave  so  to  amend  should  be  considered 
as  leave  to  amend  in  the  then  stage  of  the  action,  before  an- 
swer, and  ought  not  to  impair  or  affect  the  statutory  right  to 
amend  at  any  time,  within  twenty  days  after  service  of  the 
answer. 
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Supreme  Court,  First  District ;  General  Term,  November,  1860. 

JURISDICTION. — JUDGMENT  ON  SERVICE  BY  PUBLICATION. 

The  Code  gives  the  court  no  jurisdiction  to  order  service  of  summons  on  a  non- 
resident defendant  by  publication,  unless  the  defendant  has  property  within 
the  State  at  the  time  when  the  order  is  made.  The  existence  of  such  property, 
or,  it  seems,  any  of  the  grounds  of  ordering  service  by  publication,  are  jurisdic- 
tional  facts,  and  the  determination  of  the  court  or  judge  that  such  facts  exist, 
made  upon  the  ex-parte  application  for  the  order,  is  not  conclusive. 

In  an  action  on  a  judgment  which  was  recovered  in  this  State  upon  service  of 
process  on  the  defendant,  by  publication  and  by  personal  service  without  the 
State,  it  is  competent  on  him  to  show  that  he  had  no  property  within  this 
State  at  the  time  the  order  for  service  by  publication  was  made. 

Where  publication  and  mailing  is  ordered,  personal  service  out  of  the  State  is  only 
equivalent  to  mailing,  and  can  have  no  greater  effect. 

Whether  a  judgment  obtained  on  service  by  publication  is  effectual  further  than 
as  against  the  defendant's  property  within  the  State, — Query? 

Appeal  from  a  judgment. 

This  complaint  stated,  that  in  March,  1860,  James  McBride 
and  others  recovered  judgment  in  this  court  against  the  defend- 
ants for  the  sum  of  $947.89,  which  judgment  was  duly  assigned 
to  the  plaintiff  and  remained  unpaid ;  and  demanded  judgment 
for  the  sum,  with  interest  and  costs. 

The  defendant  answered  that  the  action  in  which  the  sup- 
posed judgment  against  him  was  alleged  to  have  been  recovered, 
arose  upon  contract;  that  when  that  action  was  commenced, 
defendant  was  a  non-resident  of  New  York  and  a  resident  of 
Illinois ;  that  he  never  appeared  in  that  action,  and  never  was 
personally  served  in  New  York  with  summons  therein ;  that 
when  the  order  for  publication  of  the'  summons  in  that  action 
was  made,  and  for  a  long  time  before  and  after,  defendant  had 
no  property  or  rights  of  property  within  the  State  of  New  York ; 
that  when  that  judgment  was  rendered,  this  court  had  acquired 
no  jurisdiction  of  his  person;  that  the  judgment  was  taken 
against  him  as  by  default  for  want  of  an  answer ;  that  at  the 
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time  when  that  action  was  pretended  to  be  commenced  against 
him  he  was  not  indebted  to  the  plaintiffs  therein,  and  stated 
facts  in  support  of  that  allegation. 

The  cause  was  tried  by  the  court  without  a  jury,  when  plain- 
tiff gave  in  evidence  the  record  of  the  judgment  mentioned  in 
the  complaint,  comprising, 

1.  A  summons  for  a  money-demand  on  contract,  dated  Janu- 
ary 25th,  1850. 

2.  A  complaint  on  a  promissory  note,  stated  to  have  been 
made  by  defendants  to  the  plaintiffs,  and  past  due,  and  for  goods 
sold  and  delivered. 

3.  An  affidavit  of  the  service  of  said  summons  and  complaint 
on  Harvey  B.  Anderson,  this  defendant  in  person,  at  Coval,  in 
the  State  of  Illinois,  on  21st  February,  1850. 

4.  An  order  entitled  in  that  action,  for  service  of  summons  by 
publication,  made  by  a  justice  of  this  court,  and  dated  25th  Janu- 
ary, 1850.    The  recitals  of  this  order  were  as  follows :  "  It  appear- 
ing to  my  satisfaction,  by  the  affidavit  of  Edmund  Terry,  that  a 
cause  of  action  on  contract  exists  against  the  above-named  de- 
fendants, and  that  such  defendants  cannot,  after  due  diligence, 
be  found  in  this  State,  and  that  they  have  property  in  this  State, 
and  that  all  such  defendants  reside  in  Coval,  McHenry  county, 
State  of  Illinois."     And  the  order  thereupon  directed  that  the 
summons  in  the  action  be  served  by  publication  for  six  weeks 
in  two  newspapers  printed  in  New  York,  and  that  a  copy  of 
the  summons  and  complaint  be  forthwith  deposited  in  the  post- 
office,  directed  to  said  defendants  at  Coval,  McHenry  county, 
Illinois. 

5.  An  order  made  by  a  justice  of  this  court  on  29th  March, 
1850,  whereby,  after  reciting  that  it  appeared  that  service  of 
the  summons  in  this  action  by  publication  was  ordered,  and 
personal  service  of  a  copy  of  the  summons  and  complaint  had 
been  made,  according  to  law,  out  of  the  State,  and  no  answer 
put  in  by  the  defendants,  &c.,  it  was  referred  to  take  proof  of 
the  demands  mentioned  in  the  complaint,  and  examine  plain- 
tiffs as  to  payments,  and,  if  the  amount  claimed  by  plaintiffs 
was  due,  then  that  they  have  judgment. 

6.  The  report  of  the  referee,  stating  that  he  had  examined 
one  of  the  plaintiffs,  and  taken  proof  of  their  demands,  and 
found  the  amount  claimed  by  them  to  be  due. 
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7.  An  adjustment  of  the  plaintiffs'  costs  by  the  clerk,  includ- 
ing an  allowance  of  five  per  cent. 

8.  Judgment,  dated  30th  March,  1850,  against  said  defend- 
ants for  $947.89. 

The  plaintiff  then  rested,  and  defendant  moved  to  dismiss  the 
complaint. 

The  court  denied  the  motion,  and  thereupon  ruled  and  de- 
cided. 

1.  That  the  service  of  the  summons  and  complaint  on  the  de- 
fendant Anderson  at  Coval,  in  Illinois,  was  good  and  sufficient 
service,  and  gave  the  court  jurisdiction  of  the  person  of  that 
defendant. 

2.  That  the  recital  in  the  order  of  publication,  that  it  appeared 
that  the  defendants  had  property  in  this  State,  was  conclusive 
evidence  that  the  defendant  had  property  here  at  that  time;  and 

3.  That  the  judgment  was  a  good  and  valid  judgment  against 
the  persons  and  property  of  the  defendants  so  served  out  of  the 
State,  and  was  conclusive  evidence  of  debt  in  this  action. 

To  each  of  these  rulings  and  decisions  the  defendant  excepted. 
The  defendant  offered  to  prove, 

1.  That  the  defendants,  in  the  action  in  which  said  judgment 
was  recovered,  had  not,  nor  had  either  of  them,  when  that 
action  was  commenced,  or  when  the  order  of  publication  therein 
was  made,  or  when  that  judgment  was  rendered,  any  property 
within  this  State. 

2.  That  before  the  commencement  of  that  action  the  defend- 
ants therein  had  paid  the  demands  for  which  it  was  brought, 
and  for  which  the  judgment  was  rendered,  and  were  not  then, 
nor  at  the  time  of  the  trial  in  this  action,  indebted  to  the  plain- 
tiffs in  that  action,  or  to  the  plaintiff  in  this  action,  in  any  sum 
whatever. 

The  evidence  so  offered  was  objected  to  by  the  plaintiff, 
and  rejected  by  the  court,  to  which  decision  defendant  duly 
excepted. 

Judgment  was  then  rendered  against  the  defendant  for 
$1528.90,  and  from  that  judgment  he  now  appealed. 

Orlando  L.  Stewart,  for  appellant. — I.  The  judgment-record 
is  no  evidence  of  debt  in  this  action.  1.  It  appears  by  it 
that  the  defendant  was  never  personally  served  with  the  sum- 
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mons  in  that  action  within  this  State,  and  had  no  sufficient 
notice  of  the  pendency  of  the  same.  The  court,  therefore,  never 
acquired  jurisdiction  of  his  person,  and  could  render  no  judgment 
against  him,  inpersonam.  2.  It  does  not  appear  by  that  record 
that  the  defendants  therein  had  any  property  within  the  jurisdic- 
tion of  the  court  when  the  action  purports  to  have  been  com- 
menced, nor  when  the  order  of  publication  was  granted,  nor  at  any 
other  time.  There  is  no  affidavit  or  return  of  the  sheriff  showing 
that  property  had  been  attached,  or  that  the  defendants  even  had 
property  within  the  State.  The  recital  in  the  order  of  publica- 
tion is  no  evidence  that  such  was  the  fact.  The  evidence  itself 
should  be  contained  in  the  record,  for  without  it  the  court  could 
have  no  jurisdiction.  3.  Even  if  the  defendants  had  property 
in  this  State  at  the  time,  and  it  had  been  attached,  the  court 
acquired  jurisdiction  only  as  to  that  property,  and  when  that 
was  appropriated,  its  jurisdiction  ended,  and  the  court  could 
not  render  a  judgment  which  would  be  evidence  of  debt  in  this 
action.  Attachments  against  the  property  of  non-residents, 
where  there  is  no  personal  service,  are  in  the  nature  of  proceed- 
ings in  rem,  and  when  the  property  is  exhausted,  the  jurisdic- 
tion of  the  court  is  at  an  end.  (Story  on  Confl.  of  Z.,  461, 
§  549 ;  1  KenCs  Com.,  280,  note  <?;  Starbuck  a.  Murray,  5  Wend., 
148 ;  Holbrook  a.  Murray,  /£>.,  161 ;  Bradshaw  a.  Heath,  75., 
407-416 ;  Oakley  a.  Aspinwall,  4  Comst.,  513,  521,  522.) 

II.  The  recital  in  the  order  of  publication  is  not  conclusive 
evidence  that  the  defendants  had  property  in  the  State  at  the 
time  it  was  granted  or  at  any  other  time ;  and  the  court  below 
erred  in  excluding  the  offer  of  evidence,  showing  that  they  had 
none.     If  the  defendants  had  no  property,  then  the  court  had 
no  jurisdiction,  and  it  is  always  competent  for  the  defendant  to 
prove  facts  showing  the  want  of  jurisdiction  in   the   court. 
(Shumway  a.  Stillman,  6  Wend.,  447.) 

III.  The  defendant  had  a  right  to  make  any  defence  which 
he  might  have  had  to  the  original  action ;  and  the  court  erred 
in  excluding  the  offer  to  prove  that  before  that  action  was  com- 
menced defendants  had  fully  paid  the  demand.     (Carman  a. 
Townsend,  6  Wend.,  206  ;  Brum  a.  Bokee,  4  Den.,  56.)    Section 
135  of  the  Code  does  not  make  it  obligatory  on  a  non-resident 
defendant  to  come  into  our  courts  to  defend  an  action  when  no 
personal  service  is  made  within  the  State ;  nor  does  it  confer  juris- 
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diction  on  our  courts  against  such  non-residents.  It  only  provides 
how  the  property  of  a  non-resident  found  in  this  State  may  be 
appropriated  by  our  courts  to  the  payment  of  debts ;  and  how 
such  non-residents  may  appear  to  defend  property.  And  where 
it  has  been  appropriated  to  the  satisfaction  of  an  unjust  judg- 
ment, how  restitution  may  be  obtained  of  the  money  collected 
or  property  so  appropriated. 

JZdmund  Terry,  for  the  respondent. — I.  The  judge  at  the 
trial  properly  denied  the  defendant's  motion  for  a  nonsuit  and 
dismissal  of  the  complaint.  1.  The  record  of  judgment  shows 
a  complete  compliance  in  every  particular  with  the  provisions 
of  the  Code  authorizing  judgment  on  service  of  the  summons, 
by  "  personal  service  of  a  copy  of  the  summons  and  complaint 
out  of  the  State,"  when  publication  of  the  summons  has  been 
ordered.  (Code,  §  135 ;  Abrahams  a.  Mitchell,  8  Ab'botts^  Pr., 
123.)  2.  Every  State,  by  virtue  of  its  sovereignty,  has  the  right, 
and  exercises  the  right,  to  regulate  the  proceedings  in  its  own 
courts  of  justice ;  and  having  prescribed  them,  is  bound  by 
them  within  the  limits  of  its  own  jurisdiction ;  and  every  citizen 
is  bound  to  proceed  in  accordance  with  them.  3.  There  is 
nothing  unreasonable  or  harsh  in  the  mode  of  proceeding  point- 
ed out  in  this  State,  because  personal  notice  and  a  sufficient 
time  in  which  a  defendant  can  come  in  and  defend,  is  as  good 
for  him  as  though  the  process  by  which  the  suit  is  commenced 
was  personally  served  on  him  in  this  State.  And,  indeed,  he  is 
better  off,  because  he  has  more  time  in  which  to  make  his  de- 
fence. The  remedy  provided  by  section  135  of  the  Code  is 
the  one  which  must  be  pursued,  if  any  ;  but  it  is  not  the 
remedy  now  sought.  (Pope  a.  Dinsmore,  8  Abbotts'  Pr.,  429 ; 
Matter  of  Empire  City  Bank,  18  N.  Y.  Rep.  (4  Smith],  200, 
decides  this  case.)  4.  The  fact  of  the  defendants  having  prop- 
erty in  this  State  at  the  time  of  the  making  of  the  order  for 
publication  is  res  adjudicata  when  the  order  is  made  (at  least, 
unless  the  defendant  moves  within  the  proper  time  to  set  it 
aside),  as  much  as  the  fact  that  he  cannot  be  found  to  the  sat- 
isfaction of  the  judge.  (Roche  a.  Ward,  7  How.  Pr.,  416.) 
5.  If  the  judgment  is  valid  for  any  purpose  within  this  State,  it 
must  be  valid  for  all  purposes,  so  long  as  it  stands,  as  the  cause 
of  action  is  merged  in  the  judgment.  6.  By  a  clause  of  sub- 
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division  6  of  section  135,  before  amendment,  it  was  provided 
that,  when  publication  is  ordered,  and  a  copy  of  the  summons 
is  not  personally  served  on  the  defendant,  nor  received  by  such 
defendant,  he  might  defend  the  action  after  judgment  in  certain 
cases ;  but  this  privilege  was  not  extended  to  absent  defendants 
who  receive  a  copy  of  this  summons  out  of  this  State ;  and  the 
terms  of  this  provision  do  not,  in  any  case,  limit  or  qualify  the 
effect  of  the  judgment,  unless  the  defendants  shall  come  in  and 
submit  to  the  jurisdiction  of  this  court.  (Hurlbut  a.  Hope 
Mat  Ins.  Co.,  4  How.  Pr.,  275,  per  Sill,  J.) 

II.  Evidence  that  the  defendant  had  paid,  satisfied,  and  dis- 
charged the  cause  of  action  was  properly  rejected.  If  he  had 
so  paid,  there  is  no  excuse  shown  for  his  laches  in  not  availing 
himself  of  the  remedy  in  section  135,  quoted  supra.  Moreover, 
there  is  no  allegation  in  the  complaint  of  fraud  or  mistake,  so  as  to 
entitle  the  party  to  any  remedy  in  equity,  nor  is  there  any  claim 
in  the  answer  that  any  money  was  ever  paid  over  to  McBride, 
Sheldon  &  Co.,  the  assignees,  but  only  that  O.  L.  Stewart,  the 
defendants'  attorney,  collected  some  money. 

BY  THE  COTJBT. — BONNET,  J. — The  important  question  to  be 
decided  in  this  case  is,  whether  or  not  a  judgment  recovered 
against  a  non-resident  defendant  on  service  of  summons  by 
publication,  pursuant  to  the  Code,  is  conclusive  and  effectual 
for  all  purposes  and  to  the  same  extent,  as  if  personal  service 
of  the  summons  had  been  made  on  the  defendant  within  this 
State. 

The  Code  provides  (§  154)  for  the  service  of  a  summons  on 
the  defendants  within  this  State ;  and  (by  section  135)  that  when 
the  defendant  cannot,  after  due  diligence,  be  found  within  the 
State,  and  that  fact  appears  by  affidavit  to  the  satisfaction  of 
the  court  or  judge,  and  it  in  like  manner  appears  that  a  cause 
of  action  exists  against  the  defendant,  or  that  he  is  a  proper 
party  to  an  action  relating  to  real  property  in  this  State,  such 
court  or  judge  may  grant  an  order  that  service  be  made  by 
publication  of  the  summons,  "where  the  defendant  is  not  a 
resident  of  this  State,  but  has  property  therein,  and  the  court 
has  jurisdiction  of  the  subject  of  the  action." 

That  when  publication  is  ordered,  personal  service  of  a  copy 
of  the  summons  and  complaint  out  of  the  State,  is  equivalent  to 
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publication  and  deposit  in  the  post-office.  And  that  the  defend- 
ant against  whom  publication  is  asked,  on  application  and  suf- 
ficient cause  shown  at  any  time  before  judgment,  must  be 
allowed  to  defend  the  action,  and  (except  in  an  action  for 
divorce)  upon  good  cause  shown,  may  be  allowed  to  defend 
after  judgment,  or  at  any  time  within  one  year  after  notice 
thereof,  and  within  seven  years  after  its  rendition,  on  such 
terms  as  may  be  just;  and,  if  the  defence  be  successful,  and 
any  part  of  the  judgment  has  been  collected,  may  have  restitu- 
tion awarded. 

It  has  been  considered  well-settled  law  that  jurisdiction  of 
the  person  of  a  defendant  could  not  be  obtained  by  any  court 
except  by  his  voluntary  appearance  or  by  due  service  of  process, 
and  that  effectual  service  of  process  could  not  be  made  on  any 
person  beyond  the  jurisdiction  of  the  court  out  of  which  the 
process  issued.  (Fanton  a.  Garlick,  8  Johns.,  194 ;  Anderson 
a'.  Heriot,  4  Cow.,  524,  on  note.) 

By  the  section  of  the  Code  above  referred  to,  personal  service 
of  summons  and  complaint  out  of  this  State,  is  only  made 
equivalent  to  publication  and  deposit  in  the  post-office,  and  it 
can  have  no  greater  effect. 

The  Code  also  provides  (§  227),  that  in  an  action  for  the 
recovery  of  money  against  a  non-resident  defendant,  the  prop- 
erty of  such  defendant  may  be  attached  as  security  for  the 
satisfaction  of  such  judgment  as  the  plaintiff  may  recover.  And 
(§  237)  in  case  judgment  be  entered  for  the  plaintiff  in  such 
action,  that  the  sheriff  shall  satisfy  the  same  out  of  the  property 
attached  in  the  manner  by  the  Code  directed. 

These  provisions  of  the  Code  afford,  as  I  think,  some  grounds 
for  the  position  taken  by  the  defendant  in  this  suit,  that  it  was 
the  intent  of  the  Legislature  to  make  a  judgment  obtained  upon 
substituted  service  of  summons  by  publication,  effectual  only 
against  property  of  the  defendant  which  was  within  the  juris- 
diction of  the  court  when  the  action  was  commenced,  or  while 
it  was  pending,  and  which  was  or  might  have  been  taken  under 
attachment  therein. 

But  I  do  not  deem  it  necessary  now  to  express  an  opinion  on 
this  very  important  point.  The  judgment  in  this  case,  as  I  think, 
should  be  reversed,  and  a  new  trial  ordered  on  another  ground. 

As  I  understand  the  Code  (§135),  the  courts  of  this  State 
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have  no  jurisdiction  to  order  service  of  summons  on  a  non-resi- 
dent defendant  by  publication,  unless  the  defendant  has  prop- 
erty within  the  State  when  the  order  is  made.  It  is  not  suffi- 
cient that  it  be  made  to  appear  to  the  satisfaction  of  the  court 
or  judge,  by  affidavit,  that  such  is  the  fact,  nor  that  it  be  sworn 
to  in  the  most  positive  terms,  or  by  any  number  of  affidavits, 
but  the  fact  must  exist,  the  defendant  must  have  property  here, 
or  the  court  can  have  no  jurisdiction  to  make  the  order,  and 
this  question  of  jurisdiction  may  be  at  any  time  raised  by  the 
defendant.  If  the  court  had  not  jurisdiction  to  make  an  order 
of  publication  in  this  action,  the  judgment  is  void. 

If,  then,  it  be  conceded  that  the  judgment  offered  in  evidence 
in  this  case  was  prima-facie  evidence  of  debt  against  this  de- 
fendant (as  to  which  it  is  not  necessary  now  to  express  an 
opinion),  the  defendant  in  his  answer  had  stated,  and  at  the 
trial  offered  to  prove,  facts,  which,  if  established,  would,  in  my 
opinion,  render  that  judgment  void.  The  offered  evidence  was 
ruled  out  by  the  court,  and  the  defendant  excepted.  I  think 
this  was  error,  and  that  the  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  costs  to  abide  the  event  of 
the  suit. 

HOGEBOOM,  J. — I  concur  in  the  result  of  the  opinion  of  Justice 
Bonney  in  this  case,  and  in  his  views  upon  the  point  upon 
which  the  new  trial  is  granted.  The  jurisdiction  of  the  court 
to  make  the  order  of  publication  depends  upon  the  evidence,  in 
point  of  fact,  of  one  of  the  five  different  cases  or  contingencies 
on  which  alone  publication  can  be  ordered.  The  existence  of 
these  it  is  not  for  the  judge  granting  the  order  to  determine, 
upon  an  ex-parte  application,  in  such  a  way  as  to  bar  or  exclude 
the  defendant.  He  has  had  no  opportunity  to  be  heard  on  this 
question,  and  section  135  makes  the  jurisdiction  to  depend,  not 
upon  the  judge  who  grants  the  order  being  satisfied  of  the 
fact,  but  upon  the  existence  of  the  fact  itself.  I  incline  to  think 
the  affidavit  produced  to  the  officer  who  makes  the  order,  if  in- 
corporated in  the  judgment-roll,  or  the  recital  of  the  fact  in  the 
judgment-roll  itself,  is  sufficient  prima-facie  evidence  of  the  fact, 
but  it  is  a  jurisdictional  fact,  and  is  open  to  contestation,  unless 
the  party  has  had  an  opportunity  to  controvert  it.  When  that 
has  been  done,  it  becomes  thereby  an  established  fact,  and  is 


16  ABBOTTS'  PRACTICE  REPORTS. 

McElwain  a.  Corning. 

not  open  to  examination  afterwards,  except  upon  a  direct  re- 
view of  the  proceeding.  Suppose  the  affidavit  on  which  the 
order  was  granted  stated  that  the  defendant  was  a  foreign  cor- 
poration, or  that  the  defendant  was  a  non-resident,  or  that  the 
subject  of  the  action  was  real  or  personal  property  in  this  State, 
or  that  the  action  was  for  divorce,  when  from  the  papers  them- 
selves, or  from  extrinsic  evidence,  it  was  made  clear  that  the 
fact  was  in  each  instance  the  reverse  of  this, — can  it  be  doubted 
that  the  party  aggrieved  would  have  a  right  to  set  aside  the 
proceedings,  or  dispute  their  validity,  whenever  the  opportunity 
should  be  presented,  unless  the  fact  had  been  before  decided 
against  him  upon  a  hearing  of  the  parties  ?  I  think  there  can 
be  no  doubt  of  his  right  to  do  so,  and  that  the  rights  of  absent 
and  non-resident  defendants  should,  to  this  extent  at  least,  be 
guarded  from  what  may  be  a  very  oppressive  proceeding. 


McEWAIK  a.  CORNIKG. 
Supreme  Court,  Third  District ;  General  Term,  May,  1860. 

APPEAL. — AMENDMENT  OF  SUMMONS,  CHANGING  PASTIES. — 

LACHES. 

An  order  refusing  leave  to  amend  is  appealable  if  the  leave  was  refused,  not  in  the 
exercise  of  discretion,  but  on  the  ground  of  want  of  power. 

The  defendants  were  administrators  of  the  estate  of  A.,  and  one  of  them  was  also 
executor  of  the  estate  of  B.  The  plaintiff  having  a  demand  against  the  estate 
of  A. ,  directed  his  attorneys  to  sue  the  defendants  thereon,  naming  them  by 
mistake  as  the  representatives  of  B. ,  and  they  issued  the  summons  accordingly. 
Hdd,  that  this  was  a  mere  misdescription  of  the  representative  capacity,  and 
the  court  had  power  to -allow  an  amendment. 

The  fact  that  the  plaintiff  after  service  of  his  summons,  delayed  for  two  years  to 
serve  a  complaint,  is  not  a  fatal  objection  to  his  application  for  leave  to  amend 
his  summons. 

But  defendants  should  not  be  allowed  to  be  prejudiced  by  such  delay  ;  and  where 
they,  being  sued  as  administrators,  had  paid  over  the  greater  part  of  the  moneys 
of  the  estate,  supposing  the  claim  barred  by  the  statute,  plaintiff  was  required, 
as  a  condition  of  leave  to  amend,  to  stipulate  not  to  collect  in  the  action  more 
than  remained  in  their  hands. 
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Appeal  from  order  refusing  leave  to  amend. 

Janette  H.  Corning  and  Samuel  S.  Dauchy,  the  defendants  in 
this  action,  were  administratrix  and  administrator,  with  the  will 
annexed,  of  one  Samuel  G.  H.  Cook,  deceased,  and  the  de- 
fendant Dauchy  was  also  at  the  same  time  executor  of  Janette 
C.  Huntington,  deceased. 

The  action  was  commenced  by  plaintiff  against  them,  describ- 
ing them  as  the  administratrix  and  administrator,  with  the  will 
annexed,  of  Janette  C.  Huntington,  deceased.  In  the  summons 
by  which  it  was  commenced,  and  which  was  served  on  the  de- 
fendants in  the  month  of  July,  1858,  the  plaintiff  claimed  to  re- 
cover against  the  defendants  upwards  of  two  thousand  dollars, 
with  interest  thereon,  from  the  9th  day  of  January,  1858. 
Immediately  after  the  service  of  the  summons  on  them,  the  de- 
fendants appeared  and  demanded  a  copy  of  the  plaintiff's  com- 
plaint in  the  action.  The  plaintiff,  however,  for  two  years  or 
upwards,  neglected  to  prepare  a  complaint  therein ;  and,  as  he 
says,  because  he  expected  the  matter  could  be  settled ;  and  at  the 
special  term  of  this  court,  held  on  the  last  Tuesday  of  March, 
1860,  before  Mr.  Justice  Gould,  moved  for  an  order  amending 
the  summons  in  the  action  by  substituting  the  name  of  Samuel 
G.  H.  Cook  in  the  place  of  the  name  of  Janette  C.  Huntington, 
wherever  it  appeared  in  the  summons,  on  the  ground,  stated  in 
the  moving  papers,  that  the  defendants  were  not  administrators, 
&c.,  of  Janette  C.  Huntington,  but  were  administrators,  with 
the  will  annexed,  to  the  letters  of  Samuel  G.  H.  Cook  ;  that  the 
claim  for  which  the  action  was  brought  was  against  the  ad- 
ministrators of  Samuel  G.  H.  Cook  in  his  lifetime,  and  not 
against  Janette  C.  Huntington  or  her  representatives ;  that  the 
plaintiff  when  he  gave  his  attorneys  directions  to  issue  the  sum- 
mons in  the  action  by  mistake,  directed  it  to  be  commenced 
against  the  defendants  as  administratrix  and  administrator  of 
Janette  C.  Huntington,  deceased,  instead  of  against  them  as 
administratrix,  &c.,  of  Samuel  G.  H.  Cook ;  that  the  action  was 
commenced  for  the  purpose  of  preventing  any  of  the  items  of 
the  plaintiff's  claim  against  Cook  being  barred  by  the  statute 
of  limitations,  and  that  unless  plaintiff  was  allowed  to  amend 
his  summons  by  inserting  the  name  of  Samuel  G.  H.  Cook  in- 
stead of  Janette  C.  Huntington,  his  claim  would  be  barred  by 
VOL.  XII.— 2 
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the  statute  of  limitations.  The  defendants  opposed  the  motion, 
and  among  other  things  showed,  by  the  affidavit  of  Samuel  S. 
Dauchy,  that  at  the  time  of  the  commencement  of  this  action 
he  was  an  executor  of  the  last  will  and  testament  of  Janette  C. 
Huntington  ;  that  he  was  administrator,  with  the  will  annexed, 
of  Samuel  G.  H.  Cook ;  that  as  such  administrator  of  said  Cook, 
he  duly  advertised  for  the  presentation  to  him  of  claims  against 
Cook ;  that  within  the  time  required  by  such  advertisement, 
and  on  the  9th  day  of  January,  1858,  an  alleged  claim  in  favor 
of  the  plaintiff  against  Cook,  and  amounting  to  upwards  of  two 
thousand  dollars,  was  presented  by  the  plaintiff  to  him,  and  was 
by  him,  thereupon,  on  the  same  day,  peremptorily  rejected  as  a 
claim  against  Cook ;  that  he,  Dauchy,  supposed  the  right  of 
action  of  the  plaintiff  upon  such  claim  against  him,  as  adminis- 
trator of  Cook,  had  been  barred,  by  reason  of  the  fact  that  more 
than  six  months  had  elapsed  since  such  rejection  of  the  claim  ; 
that  he  had  acted  upon  such  belief  in  settling  the  estate  of  the 
deceased,  and  in  paying  over  almost  the  whole  of  the  estate  to 
those  entitled  to  the  same,  and  that  he  had  not  enough  of  tjie 
estate  remaining  in  his  hands  to  pay  one-third  of  the  amount 
claimed  by  the  plaintiff  on  the  claim  so  made  against  the  estate ; 
that  no  other  claim  of  the  plaintiff  against  Cook  had  ever  been 
presented  to  said  Dauchy,  or  heard  of  by  him  ;  that  he  had 
never  contemplated,  or  heard  of  any  one  else  contemplating,  a 
settlement  of  the  claim,  and  he  was  well  satisfied  that  the  plain- 
tiff never  had  reason  to  believe  that  the  claim  would  be  settled. 
The  motion  was  heard  at  special  term,  and  the  following  de- 
cision rendered : 

GOULD,  J. — This  case  is  an  unusual  one.  The  defendants  are 
not  administratrix  and  administrator,  &c.,  of  Janette  C.  Hunt- 
ington ;  but  are  such  of  Samuel  G.  H.  Cook,  a  nephew  of 
Mrs.  Huntington :  and  one  of  them,  Dauchy,  is  executor  of  Mrs. 
Huntington's  will.  They  are  sued  by  summons  only,  as  repre- 
senting the  Huntington  estate;  while  the  claim  is,  in  fact, 
against  the  Cook  estate.  And  the  affidavits  of  the  plaintiff  and 
his  attorneys  show,  that  the  plaintiff  misstated  his  claim  to 
his  attorneys,  saying  that  the  defendants  were  responsible  for 
Mrs.  Huntington's  liabilities,  and  they  issued  the  summons  ac- 
cordingly. But  when  they  came  to  draw  the  complaint,  they 
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found  that  the  claim  was  erroneously  stated  to  them,  and  they 
now  move  to  amend  the  summons  by  striking  out  therefrom 
the  name  of  Janette  C.  Huntington,  and  inserting,  in  its  stead, 
that  of  Samuel  G.  H.  Cook.  It  also  appears,  that  if  the  amend- 
ment be  not  allowed,  and  the  plaintiff  be  left  to  the  issuing  of  a 
new  summons,  to  commence  his  suit,  that  such  suit  would  be 
defeated  by  the  plea  of  the  statute  of  limitations.  In  support 
of  the  motion,  I  am  referred  to  3  How.  Pr.,  397,  and  §  173 
of  the  Code  ;  and  in  opposition  to  it,  to  1  Cow.,  156 ;  22  Wend., 
608. 

In  the  first  of  these  cases,  the  amendment  was  to  cure  an 
irregularity  only ;  and  it  was  allowed,  because  without  it  the 
plaintiff's  claim  would  be  barred  by  lapse  of  time.  And  were 
the  defect,  or  fault  rather,  in  this  summons  before  me  a  mere 
irregularity,  I  should  follow  this  precedent,  and  allow  the 
amendment,  as  being  in  substantial  furtherance  of  justice;  for 
though  the  statute  of  limitations  is  now  considered  as  a  perfectly 
good  as  well  as  a  sufficient  defence,  the  courts  should  not  allow 
a  merely  technical  error  to  defeat  that  or  any  other  defence  to 
a  fair  claim.  My  difficulty  with  this  motion  is,  that  I  am  called 
upon,  not  merely  to  add  a  party  to  a  suit  well  commenced,  but 
to  strike  out  all  the  present  parties,  and  insert  entirely  new  par- 
ties ;  to  make  a  good  summons  for  the  plaintiff  in  a  case  where 
he  has  not  a  defective  one,  but  where  he  has  none  at  all.  For, 
though  the  same  persons  represent  the  two  entirely  separate 
estates,  these  defendants  are  defendants  merely  as  representa- 
tives, and  as  representatives  of  Cook,  they  are  not  sued.  The 
estate  of  Mrs.  Huntington  is  sued,  and  against  that  there  is  no 
claim ;  the  estate  of  Cook  is  not  sued,  while  against  that  there 
is  a  claim.  It  seems  to  me,  that  this  case  is  within  the  cases 
cited  for  the  defence,  without  any  reference  to  the  question  as 
to  the  statute  of  limitations.  Were  that  the  only  point,  and 
had  the  plaintiff  any  thing  to  amend  by,  I  should  certainly  allow 
him  to  do  so. 

The  motion  must  be  denied,  with  $10  costs. 

From  the  order  entered  accordingly,  the  plaintiff  appealed 
to  the  general  term. 

Lyman  Tremain,  for  the  appellant. 
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Jeremiah  Romeyn,  for  the  respondents. 

BY  THE  COURT.* — HOGEBOOM,  J. — There  would  be  a  serious 
difficulty  in  reviewing  the  order  of  the  special  term,  if  the  dis- 
cretion of  the  court  below  had  been  exercised  in  granting  it ; 
but  it  is  obvious  from  the  opinion  pronounced  at  special  term, 
that  the  judge  rested  his  decision  entirely  on  the  want  of  power 
to  grant  the  order,  and  not  at  all  on  the  question  of  discretion. 
I  regard  it,  therefore,  as  open  to  examination  upon  appeal .f 

And  I  think  the  court  below  had  power  to  grant  the  order 
applied  for,  and  should  have  done  so  upon  terms.  The  plain- 
tiff's claim,  which  was  prosecuted,  was  against  the  estate  of 
Cook ;  he  designed  to  prosecute  that  claim,  and  gave  instruc- 
tions to  his  attorneys  to  that  effect;  he  sned  the  right  individuals, 
but  by  mistake  named  them  to  his  attorneys  as  representing 
the  estate  of  Huritington,  instead  of  Cook.  It  is,  I  think,  a 
mere  misdescription  of  the  persons  in  their  representative 
character,  and  one  not  so  unlikely  to  have  been  made  as  to  be 
altogether  inexcusable.  The  defendants  whom  he  intended  to 
prosecute,  were,  in  fact,  personally  served  with  the  process  for 
the  commencement  of  the  action,  but  under  a  wrong  designa- 
tion. The  claim  of  the  plaintiff  should  not  be  defeated  by  such 
a  mere  mistake  or  inadvertence.  It  is,  therefore,  a  case  entitling 
the  plaintiff  to  relief  on  terms. 

There  has  been  extraordinary  delay  in  preparing  and  serving 
a  complaint,  but  that  furnishes  no  fatal  objection  to  granting 
the  relief  sought,  inasmuch  as  the  defendants  might,  if  they  had 
chosen,  have  expedited  the  plaintiff's  proceedings  or  dismissed 
the  action. 

The  defendants,  however,  state  that  supposing  the  action 
barred  by  the  lapse  of  six  months  after  the  rejection  of  the 
claim,  they  acted  .upon  such  belief,  and  have  paid  over  almost 
the  whole  estate  to  those  entitled  to  the  same,  and  have  not 
enough  of  the  estate  remaining  in  their  hands  to  pay  one-third 
of  the  amount  claimed  by  the  plaintiff  on  the  claim  made 
against  the  estate.  They  must  therefore  be  protected,  and  not 


*  Present,  GOULD,  HOQEBOOM,  and  PECKHAM,  JJ. 

f  To  the  same  effect  is  Beach  a.  Chamberlain,  3  Wend.,  366. 
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allowed  to  be  damnified  on  account  of  any  moneys  paid  over 
by  them  since  the  lapse  of  six  months  after  the  rejection  of  the 
plaintiff's  claim. 

The  order  of  the  special  term  should  be  reversed,  and  the 
plaintiff  allowed  to  amend  in  the  manner  proposed,  upon  pay- 
ment of  $10  costs  of  opposing  the  motion  at  the  special  term  ; 
upon  payment  of  $10  costs  to  the  defendants  in  the  action 
erroneously  commenced ;  and  upon  stipulating  that  in  the 
event  the  plaintiff  succeeds  in  the  action,  he  will  not  seek  to 
collect  by  execution  against  the  defendants,  or  to  obtain  the 
order  of  the  surrogate  to  do  so,  any  larger  amount  of  the 
assets  of  the  estate  than  shall  appear  to  have  been  in  the  de- 
fendants' hands  as  administrators  at  the  time  of  the  service  of 
the  papers  for  the  motion  at  special  term,  unless  the  surrogate 
to  whom  the  application  is  made  for  the  order  to  issue  execu- 
tion, shall  be  satisfied  that  any  portion  of  the  assets  of  the  estate 
shall  have  been  paid  out  by  the  defendants  before  the  lapse  of 
six  months  subsequent  to  the  rejection  of  the  plaintiff's  claim, 
or  that  they  were  in  bad  faith  paid  out  afterwards,  before  the 
service  of  the  papers  for  said  motion.  Such  payment  of  costs 
and  service  of  stipulation  to  be  made  within  twenty  days  after 
service  of  this  order.  Such  stipulation,  and  this  order,  to  be 
without  prejudice  to  any  remedy  to  which  the  plaintiff  may  be 
entitled  against  the  next  of  kin  or  legatees  for  any  moneys  or 
assets  paid  over  to  them,  and  said  stipulation  and  order  may 
each  contain  a  clause  to  that  effect.  Neither  party  is  to  have 
costs  on  this  appeal. 


BUSH  a.  WHITE. 

New  York  Superior  Court ;  At  Chambers,  Dec.,  1860. 
SUPPLEMENTARY  PROCEEDINGS. — EARNINGS  OF  SIXTY  DAYS. 

The  provision  of  section  297  of  the  Code,  respecting  supplementary  proceedings, 
by  which  the  earnings  of  a  debtor  for  sixty  days  "preceding  the  order"  are 
exempted,  refers  to  the  order  for  the  application  of  the  debtor's  property,  not 
to  the  original  order  for  his  examination. 
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Motion  in  supplementary  proceedings  for  an  order  that  cer- 
tain property  be  applied  to  the  judgment. 

The  facts  are  stated  in  the  opinion. 

EUiott  F.  Shepard,  for  the  motion. 
Albert  Cardoso,  opposed. 

ROBERTSON,  J. — The  plaintiff  recovered  a  judgment  against 
the  defendant  on  the  23d  June,  1860.  The  execution  issued 
thereon  being  returned  unsatisfied,  the  judgment-debtor  was 
served,  on  the  29th  October,  with  an  order  for  his  examina- 
tion, which  order  also  forbade  him  to  interfere  in  any  manner 
with  any  of  his  property  until  further  order  in  the  premises. 
The  examination  took  place  on  the  10th  November,  when  it 
was  disclosed  that  the  Board  of  Education  was  indebted,  "  in  an 
amount  exceeding  ten  dollars,"  to  the  defendant  for  work  done 
and  materials  furnished  by  him,  which  was  admitted  to  have 
fallen  due  on  the  13th  of  September. 

This  motion  is  for  an  order  requiring  the  Board  of  Education 
to  pay  the  amount  due  the  defendant  towards  the  satisfaction  of 
the  judgment.  The  order  for  the  examination  of  the  third 
party  was  served  on  the  16th  of  November,  and  the  examination 
took  place  on  the  30th.  The  question  for  decision  is  as  to  the 
inception  of  the  sixty  days  mentioned  in  section  297  of  the 
Code,  within  which  any  property  earned,  though  not  exempt 
from  execution,  is  exempted  from  liability  to  be  applied  on 
account  of  the  judgment  under  an  order  of  the  judge. 

The  only  order  referred  to  in  such  section  is  that  made  for 
the  application  of  property,  and  the  obvious  meaning  of  the 
section  is,  that  only  such  earnings  are  exempted  as  have  been 
earned  within  the  sixty  days  previous  to  the  date  of  the  grant- 
ing or  refusing  the  order  requiring  such  earnings  to  be  applied 
towards  the  satisfaction  of  the  judgment;  and  not  those  that 
may  have  been  earned  within  sixty  days  previous  to  the  service 
of  the  order  for  the  examination  of  the  judgment-debtor,  which 
is  not  mentioned  or  referred  to  in  such  section. 

Motion  granted. 
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SANDFORD  a.  THE  MAYOR,  &o.,  OF  NEW  YORK. 

Supreme  Court,  First  District;  Special  Term,  December,  1860. 

ASSESSMENTS — IRREGULARITY. 

An  owner  of  real  property  in  the  city  of  New  York  which  is  liable  to  assessment 
for  a  street  improvement,  who,  having  due  notice  of  proceedings  for  such  im- 
provement, allows  such  proceedings  to  be  taken,  the  work  to  be  done,  and  the 
assessments  made  and  confirmed,  and  who,  on  demand,  pays  the  amount  as- 
sessed upon  his  property  without  objection,  cannot  afterwards  maintain  an  action 
against  the  city  to  recover  back  the  money  so  paid,  on  the  ground  that  the 
contract  for  the  work  was  not  awarded  to  the  lowest  bidder,  or  that  there  was 
irregularity  or  error  in  the  proceedings,  or  an  allowance  of  fraudulent  or 
improper  items. 

If  jurisdiction  be  obtained,  and  the  proceedings  are  regularly  conducted,  other 
objections,  not  going  to  the  jurisdiction,  must  be  taken  and  determined  in  the 
course  of  the  proceedings  ;  and  if  not  so  taken,  they  cannot  afterwards  be  made 
the  ground  for  resisting  the  collection  of  the  assessment  or  questioning  the 
validity  of  the  lien. 

One  who  pays  an  assessment  without  objection  cannot  recover  it  back  on  the 
ground  of  irregularities  on  the  face  of  the  record  of  the  proceedings. 

•   Demurrer  to  complaint. 

The  plaintiff,  by  her  complaint,  stated  that  she  was  owner  of 
certain  lots  of  land  on  or  near  Seventy-seventh-street,  in  the  city 
of  New  York ;  that  the  defendants  instituted  proceedings  for 
regulating  that  street,  and  in  October,  1858,  demanded  of  her, 
as  the  equitable  and  just  assessment  on  such  lots,  and  on  her,  as 
the  owner  thereof,  for  that  improvement,  the  sum  of  $2,641.52, 
with  some  interest ;  that  she  left  the  matter  to  her  husband,  as 
her  agent ;  and  he,  being  informed  and  believing  that  defend- 
ants could  collect  the  assessment,  paid  the  same  on  her  behalf, 
and  took  a  receipt  therefor ;  that  her  husband,  when  he  made 
such  payment,  believed  the  proceedings  for  said  improvement 
were  justly,  fairly,  and  legally  conducted  and  carried  out  by 
defendants  and  their  officers  and  agents,  and  the  plaintiff  knew 
or  believed  nothing  to  the  contrary ;  but  she  had  since,  on  in- 
formation and  belief,  learned  the  contrary,  and  averred  that,  in 
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making  said  improvement  and  such  assessment,  the  defendants 
wrongfully,  fraudulently,  and  illegally  managed,  carried  on, 
and  conducted  the  same,  as  well  on  their  part  as  on  the  part  of 
their  agents  and  officers,  in  the  following  particulars,  viz. :  That 
the  contract  for  doing  the  work  was  not  awarded  to  the  lowest 
bidder ;  that  neither  the  advertised  proposals  for  bids  for  doing 
the  work,  nor  the  bids  or  estimates  offered,  could  be  found  in 
the  street  department,  but  they  had  been  stolen  or  destroyed, 
with  fraudulent  intent ;  that  the  agreement  for  making  the  im- 
provement executed  by  the  contractor,  had  been  materially  and 
fraudulently  altered  since  its  execution,  and  contained  material 
erasures  and  obliterations,  increasing  the  prices  for  which  he 
was  to  do  the  work ;  that  the  original  assessors  were  not  legally 
suspended,  but  others  illegally  made  the  assessment  upon  a 
wrong  and  incorrect  basis;  that  the  amount  allowed  for  the 
work  of  the  contractor  was  $46,149.33,  instead  of  $26,406,  his 
original  bid,  as  would  appear  by  the  assessment-roll  and  papers 
thereto  annexed  ;  and  his  wrongful  and  fraudulent  charges  went 
to  increase  the  amount  of  the  assessment,  a  portion  of  which 
was  imposed  on  the  plaintiff  and  her  lots. 

The  complaint  also  stated  the  payment  by  plaintiff  in  October, 
1858,  under  substantially  the  same  circumstances,  of  an  assess- 
ment amounting  to  $2,455.65,  for  constructing  a  sewer  in 
Seventy-ninth-street,  in  which,  she  also  stated,  was  by  mistake 
included  the  sum  of  $18.36,  assessed  on  other  lots,  and  $18.36, 
a  double  assessment,  on  one  of  her  lots. 

It  further  stated,  that  the  assessments  have  not  been  paid  to 
the  contractor,  and  that  the  repayment  thereof  to  plaintiff  has 
been  demanded. 

The  defendants  demurred,  for  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

H.  Z.  JIayner,  for  plaintiff. 
H.  H.  Anderson,  for  defendants. 

BONNEY,  J. — There  is  no  allegation  in  this  complaint  that  any 
representations  whatever  were  made  by  the  defendants  or  any 
other  person,  to  the  plaintiff  or  her  agent,  to  'induce  the  pay- 
ment of  these  assessments.  On  the  contrary,  it  appears  that 
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payment  was  simply  demanded  as  of  right,  and  upon  such  de- 
mand, was  made.  Neither  is  it  stated  that  the  plaintiff  had  not 
due  notice  of  all  the  proceedings  for  making  the  improvements 
and  assessments  referred  to,  or  that,  by  any  fraud,  misrepre- 
sentation, or  other  act  of  the  defendants,  or  any  other  person, 
she  was  prevented  from  appearing  in  those  proceedings,  or  con- 
testing the  claims  of  the  contractors  for  payment  of  which  the 
assessments  were  made,  or  was  induced  not  to  contest  the  same ; 
or  that  any  of  the  facts  stated  in  the  complaint  were  concealed 
from  the  plaintiff,  or  could  not  have  been  ascertained  by  her  or  her 
agent,  by  examination  of  papers  and  documents,  or  by  inquiry, 
as  well  and  as  readily  before  the  assessments  were  made  and 
confirmed,  as  since.  It  must,  -therefore,  be  assumed,  for  the 
purposes  of  this  decision  (because  not  otherwise  stated),  that 
all  the  proceedings  for  making  these  assessments,  and  for  the 
confirmation  thereof,  were  regularly  taken  and  conducted  in 
due  form  of  law,  and  that  the  plaintiff  had  due  notice  of  such 
proceedings,  and  made  no  opposition  thereto,  nor  to  the  allow- 
ance of  the  sums  now  alleged  to  be  fraudulent  or  improper ; 
and  the  question  now  to  be  determined  is^  whether  an  owner  of 
real  estate  in  New  York,  which  is  liable  to  assessment  for  a 
street  improvement,  having  due  notice  of  the  proceedings  for 
making  such  improvement,  may  allow  such  proceedings  to  be 
taken,  and  the  work  to  be  done,  and  the  assessment  therefor  to 
be  made  and  confirmed,  and,  on  demand,  pay  the  amount 
assessed  upon  his  property,  without  objection ;  and  may  after- 
wards maintain  an  action  against  the  city  to  recover  back  the 
money  so  paid,  on  the  ground  that  the  contract  for  making  the 
improvement  was  not  awarded  to  the  lowest  bidder,  as  required 
by  law,  or  that  there  was  irregularity  or  error  in  the  proceed- 
ings for  making  the  assessment,  or  that  the  cost  of  the  improve- 
ment assessed  upon  the  property  liable  to  pay  for  the  same  has 
been  increased  and  made  exorbitant,  by  the  allowance  of  fraud- 
ulent or  improper  claims  or  items.  This  question  is  of  import- 
ance as  well  to  the  city  as  to  individual  owners  of  real  estate, 
and  requires  more  careful  consideration  than  I  have  time  to 
give  it.  I  can  only  state  the  conclusions  at  which,  after  brief 
consideration  of  the  very  able  arguments  of  the  counsel  for  the 
respective  parties,  I  have  arrived. 

Proceedings  for  regulating  and  improving  streets  in  New 
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York,  and  assessing  and  collecting  the  cost  thereof,  are  regu- 
lated by  statute,  and,  to  be  valid,  must  be  conducted  in  the 
manner  prescribed.  Every  party  interested  in  such  proceedings 
is  entitled  to  notice  thereof,  and  may,  at  the  proper  time  and 
place,  object  to  such  proceedings,  or  to  any  claim  made  in  rela- 
tion thereto ;  and  all  such  objections  must  be  considered  and 
adjudicated  in  the  manner  provided  by  statute.  When  an 
assessment  has  been  duly  confirmed,  the  amount  assessed  upon 
any  parcel  of  land  and  the  owner  thereof,  becomes,  primafacie^ 
an  adjudicated  indebtedness  of  such  owner  and  a  lien  upon  the 
land.  If,  however,  there  has  occurred  in  the  proceedings  any 
such  error  or  irregularity  as  renders  them  void,  for  the  reason 
that  jurisdiction  to  make  the  improvement  or  to  assess  the  cost 
thereof  has  not  been  acquired,  such  supposed  indebtedness  and 
lien  will  be  ineffectual  and  invalid;  but  if  jurisdiction  be  ob- 
tained, and  the  proceedings  are  regularly  conducted,  other  ob- 
jections, not  going  to  the  jurisdiction,  as  I  understand  the  law, 
must  be  taken  and  determined  in  the  course  of  the  proceedings, 
and  if  not  so  taken,  they  cannot  afterwards  be  made  the  ground 
for  resisting  the  collection  of  the  assessment,  or  questioning  the 
validity  of  the  lien  on  the  land. 

The  objections  stated  in  this  complaint  to  the  assessments  in 
question  should,  in  my  judgment,  have  been  taken  in  the 
course  of  the  proceedings,  and  made  the  grounds  for  opposing 
any  action  by  the  assessors,  or  contesting  the  allowance  by  them 
of  any  compensation  to  the  contractor,  or  for  reducing  the 
amount  by  him  demanded.  But  I  do  not  consider  them  suffi- 
cient cause  for  declaring  the  whole  assessment  void  or  illegal  as 
against  this  plaintiff;  nor  can  she,  in  my  opinion,  be  permitted 
in  this  action  to  demand  relief  against  such  assessments,  after 
having  omitted  to  take  the  objections  at  the  proper  time  and 
when  duly  notified. 

But  if  the  alleged  objections  to  these  assessments  are  such  as 
would  have  justified  the  plaintiff  in  refusing  payment  and 
resisting  the  collection  of  the  amount,  the  question  still  remains 
whether,  having  paid  the  money,  she  can  maintain  an  action  to 
recover  it  back.  Payment  of  the  assessments  was  demanded  as 
of  right.  The  plaintiff  acquiesced  in  the  demand  and  paid  the 
amount.  She  now  alleges  that  the  payment  was  made  under  a 
mistake  of  fact — that  is,  that  she  and  her  agent  then  believed 
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that  the  proceedings  in  relation  to  the  assessment  had  been 
regular,  honest,  and  correct,  and  that  she  was  legally  liable  to 
pay  the  amount  demanded,  and  that  it  constituted  a  lien  on  her 
real  estate. 

It  is  stated  in  the  complaint,  that  the  alleged  frauds,  errors, 
and  irregularities  now  complained  of  appear  by  the  assessment- 
roll  and  papers  thereto  annexe^, — that  is,  by  the  record  of  the 
proceedings  for  making  the  assessment,  or  by  other  papers  re- 
ferred to, — and  there  is  no  allegation  of  any  concealment  or 
misrepresentation  by  defendants,  or  any  other  person,  or  that 
any  of  such  supposed  frauds,  errors,  or  irregularities  were  not 
patent  on  the  face  of  said  proceedings  and  papers,  and  might 
not  have  been  discovered  and  known  to  the  plaintiff  or  her  agent, 
by  examination  of  said  proceedings  and  papers  at  any  time 
before  such  payments  were  made.  It  appears  then,  in  effect, 
that  plaintiff,  on  request  to  pay  these  assessments,  claimed  to 
be  due  upon  and  by  virtue  of  proceedings  taken  pursuant  to 
statute,  and  of  which  she  had  full  notice,  paid  the  amounts  de- 
manded without  objection  or  examination,  and  she  now  seeks 
to  recover  back  the  sums  so  paid,  on  the  allegation  that  the  said 
proceedings,  which  are  of  record,  and  the  other  papers  referred 
to,  show  upon  their  face  that  she  could  not  have  been  compelled 
to  pay  such  amounts  if  she  had  refused  to  do  so. 

In  my  opinion,  the  facts  so  alleged  do  not  constitute  a  cause 
of  action  against  the  defendants. 

When  payment  of  the  assessments  was  demanded,  the  plain- 
tiff had  the  means  of  ascertaining  whether  or  not  she  or  her 
property  was  liable  therefor.  And  having  then  paid  without 
objection,  she  must,  as  I  think,  be  heM  to  have  paid  voluntarily, 
and  cannot  recover  back  the  money.  (See  Sprague  a.  Birdsall, 
2  Cow..  419 ;  Clarke  a.  Butcher,  9  Ib.,  674 ;  Harmony  a.  Bing- 
ham,  2  Kern.,  99 ;  K  Y.  &  H.  K.  K.  Co.  a.  Marsh,  2  Kern., 
308 ;  Fleetwood  a.  Mayor,  &c.,  of  K  Y.,  2  Sandf.,  475.) 

The  defendants  are  entitled  to  judgment  on  the  demurrer, 
with  leave  to  plaintiff  to  amend  her  complaint  in  twenty  days 
on  payment  of  costs  of  the  demurrer. 
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McMAHON  a.  MUTUAL  BENEFIT  LIFE  INSURANCE 

COMPANY. 

Supreme  Court,  First  District ;  General  Term,  Nov.,  1860. 

STAYING  PROCEEDINGS  TILL  COSTS  OF  FORMER  ACTION  BE  PAID. — 
JUDGMENT  FOR  COSTS  ON  DISMISSAL  FOR  WANT  OF  JURISDICTION. 
— APPEAL. 

A  judgment  for  costs  in  a  former  action,  which  the  parties  have  not  sought  to 
review  directly,  and  which  is  not  manifestly  void  upon  its  face,  is  conclusive  on 
them  in  a  motion  to  stay  proceedings  in  a  second  action  until  it  has  been  paid. 

It  seems,  that  in  dismissing  an  action  for  want  of  jurisdiction,  the  court  have  power 
to  give  judgment  for  costs,  where  they  have  cognizance  of  the  general  nature 
of  tKe  action,  and  the  parties,  by  appearance  and  pleading,  have  submitted 
themselves  to  the  jurisdiction. 

Although  a  motion  to  stay  plaintiff's  proceedings  in  an  action  until  costs  of  a  former 
action  be  paid,  is  addressed  to  the  discretion  of  the  court,  if  such  motion  is 
denied  upon  a  point  of  law  which  involves  a  substantial  right  not  founded  on 
discretion  or  a  mere  matter  of  practice, — e.  g.,  on  the  idea  that  the  judgment 
for  costs  is  void, — the  order  is  appealable. 

On  reversing  such  an  order,  the  appellate  court  should  not  determine  the  appli- 
cation, but  leave  the  appellant  to  renew  it  to  the  court  below. 

Appeal  from  order  denying  a  stay  of  proceedings. 

An  order  was  made  by  Mr.  Justice  Sutherland,  at  special 
term,  on  the  17th  day  of  August,  1860,  denying  the  motion  of 
the  defendants  to  stay  all  proceedings  in  the  above-entitled 
action,  until  a  certain  j  udgment,  rendered  in  the  Superior  Court 
of  New  York,  in  favor  of  said  defendants,  for  costs,  in  an  action 
in  which  James  McMahon  was  plaintiff  and  the  Mutual  Benefit 
Life  Insurance  Company  was  defendant,  should  be  paid  and 
satisfied.  The  motion  was  grounded  on  the  alleged  identity  of 
the  two  actions  and  of  the  parties  thereto.  It  appeared  on  the 
motion  that  the  two  actions  were  brought  to  recover  the  amount 
of  a  life  insurance  policy  made  by  the  defendants  in  favor  of 
Edward  McMahon,  and  the  only  difference  between  the  two 
actions,  as  to  the  cause  of  action  stated  therein,  was,  that  in  the 
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first  action  the  plaintiff  claimed  as  assignee  of  Edward  McMa- 
hon. He  was  defeated  in  that  action  upon  a  point  not  appear- 
ing in  the  pleadings  therein,  and  first  disclosed  by  the  testimony 
on  the  trial,  to  wit,  that  the  plaintiff  was  a  non-resident  of  the 
State,  that  the  defendant  was  a  foreign  corporation,  and  that 
the  cause  of  action  did  not  arise,  nor  was  the  subject  of  the 
action  situated  within  the  State  of  New  York.  On  this  evidence 
the  court  directed  a  verdict  for  the  defendants,  on  which  judg- 
ment was  subsequently  entered  for  the  costs  of  the  action. 
Subsequently  this  suit  was  commenced  in  this  court  upon  the 
same  policy,  in  the  name  of  the  present  plaintiff.  It  appeared 
that  Edward  McMahon  was  present  at  the  trial  in  the  Superior 
Court,  directed  the  same,  and  employed  the  attorneys  and 
counsel  therein,  that  the  judgment  had  not  been  paid,  and  that 
both  he  and  James  McMahon  were  non-residents  of  the  State  and 
insolvent.  The  judge  at  special  term  denied  the  motion,  upon 
the  ground  that  the  Superior  Court,  not  having  jurisdiction  of 
the  cause  under  section  427  of  the  Code,  had  no  power  to  award 
costs  against  either  party,  but  should  have  dismissed  the  cause 
without  costs  for  want  of  jurisdiction.  He  did  not  decide 
against  the  application  upon  the  ground,  that  it  was  not  a  fit 
case  for  staying  proceedings  in  the  second  suit,  if  the  Superior 
Court  had  power  to  award  costs  in  the  action  in  that  court. 
From  this  order  the  defendants  appealed  to  the  general  term. 

A.  C.  Bradley,  for  the  appellant. 
C.  A.  Nichols,  for  the  respondent. 

BY  THE  COURT.* — HOGEBOOM,  J. — Two  objections  are  made 
to  the  reversal  of  the  order  of  the  special  term.  1.  That  the 
order  is  not  appealable.  2.  That  the  order  was  right  upon  the 
merits. 

1.  As  to  the  appealability  of  the  order.  If  the  judge  at  the 
special  term  had  put  his  decision  upon  the  ground  that  the  facts 
disclosed  on  the  application  did  not,  as  addressed  to  his  judicial 
discretion,  show  a  fit  case  for  the  equitable  interference  of  the 
court,  or  bring  it  within  the  ordinary  rule,  that  a  party' who  is 
defeated  in  an  action  with  costs  shall  not  be  permitted  to  insti- 
• 

*  Present,  SUTHERLAND,  BONNET,  and  HOGEBOOM,  JJ. 
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tute  a  new  suit  for  the  same  cause  without  paying  the  costs  of 
the  first  action,  and  there  was  reasonable  ground  for  such  con- 
clusions of  the  judge  upon  the  facts  presented  to  him,  I  should 
incline  to  think  the  order  not  appealable.  There  is  no  absolute 
right  in  a  defendant  to  demand  the  judgment  of  the  court,  for- 
bidding the  prosecution  of  a  second  suit  until  the  costs  of  a 
former  action  are  paid.  It  is  an  equity  depending  generally 
upon  the  circumstances  of  each  particular  case,  and  addressed 
very  much  to  the  sound  discretion  of  the  judge  to  whom  the 
application  is  made.  I  do  not  say  that  no  case  can  be  present- 
ed where  the  equity  would  not  be  so  strong,  that,  if  the  judge  re- 
fused to  recognize  it,  an  appeal  would  not  lie.  I  do  not  regard  it 
as  necessary  to  decide  that  question.  Moreover,  it  is  very  much 
a  question  of  practice,  regulated  by  courts  for  themselves,  and 
as  to  which  the  practice  is  not  absolutely  uniform  in  different 
courts. 

But  in  this  case,  the  judge  who  denied  this  motion  did  not 
proceed  so  far  in  the  case  as  to  exercise  his  discretion,  at  least 
not  upon  this  branch  of  the  case.  He  put  his  decision  upon  the 
ground  that  the  Superior  Court  committed  an  error  in  awarding 
costs  to  the  defendants — indeed,  that  their  judgment  was  void 
for  want  of  jurisdiction  to  award  costs.  In  this  I  think  he 
erred.  I  found  my  conclusion  mainly  upon  the  reasons  stated 
in  the  opinion  of  the  Superior  Court,  and  in  the  Massachusetts 
case  there  cited  (McMahon  a.  Mutual  Benefit  Life  Insurance 
Company,  3  Bosw.,  644 ;  S.  C.,  8  Abbotts*  Pr.,  297  ;  Hunt  a. 
Inhabitants  of  Hanover,  8  Mete.,  343).*  The  jurisdiction  of  the 
court  to  award  costs  in  an  action,  of  the  general  nature  of  which 
they  have  cognizance,  and  in  which  the  parties,  by  appearance 
and  pleading,  have  voluntarily  submitted  themselves  to  their 
action,  and  which  they  have  invited  the  court  to  decide,  is,  I 
think,  and  ought  to  be,  unquestionable.  But  whether  so  or 
not,  so  long  as  the  judgment  for  costs  is  pronounced,  and  is  not 
sought  to  be  reviewed  on  appeal  or  otherwise,  in  a  direct  pro- 
ceeding for  that  purpose,  and  is  not  manifestly  void  upon  its 
face,  it  ought,  I  think,  to  be  held  conclusive  upon  the  parties, 
and  deemed  to  be  right,  and  not  open  to  a  consideration  of  the 
equities  which  entered  into  the  judgment  itself. 

*  Compare,  however,  Harriott  a.  New  Jersey  R.  R.  Co.,  8  Abbotts'  Pr.,  284. 
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I  think,  therefore,  the  ground  upon  which  the  judge  at  the 
special  term  placed  his  decision  is  untenable,  and  that  such 
decision  being  upon  a  point  of  law  which  involves  a  substantial 
right,  and  not  founded  upon  discretion  or  a  mere  question  of 
practice,  is  reviewable.  The  judge  did  not  exercise  his  discre- 
tion, but  refused  to  do  so,  placing  his  decision  upon  the  invalid- 
ity of  a  judgment  which  was  unquestioned  by  the  parties 
themselves. 

2.  As  to  the  merits  of  the  original  application,  they  have  not 
been  considered  by  the  court  below  upon  the  grounds  upon 
which  they  were  placed  by  the  defendant,  and  should  not,  I 
think,  be  considered  here.  If  we  have  the  right  to  determine 
them  upon  appeal  when  they  have  never  been  determined  in 
the  court  below,  I  do  not  deem  it  expedient  to  do  so  in  the 
present  case.  Upon  that  branch  of  the  case  we  should  not,  in 
doing  so,  be  exercising  the  appropriate  function  of  an  appellate 
tribunal,  which  is  to  review  an  actual  determination  of  the 
inferior  court.  It  .does  not  appear  but  that  if  the  judge  at 
special  term  had  passed  the  point  of  jurisdiction,  he  would 
have  decided  in  favor  of  the  defendants  and  granted  their 
motion.  In  my  opinion,  the  proper  course  for  us  to  pursue  is 
to  reverse  the  order  of  the  special  term,  and,  under  the  circum- 
stances, without  costs,  and  without  prejudice  to  the  defendants 
renewing  their  application  at  the  special  term,  upon  the  same 
or  other  or  additional  papers. 

BONNET,  J.,  concurred. 
SUTHERLAND,  J.,  dissented. 


PERDUE  a.  THE  MAYOR,  &c.,  OF  NEW  YORK. 

New  York  Common  Pleas  ;  General  Term,  February,  1861. 

ACTION  TO  RECOVER  BACK  MONEY  PAID. 

Where  a  person  is  assessed  in  respect  to  his  property  and  pays  the  amount,  he 
cannot  recover  it  back  on  the  ground  that  the  officers  applied  the  payment  to 
assessments  on  other  property  not  owned  by  him.  His  proper  remedy  is  to 
enforce  his  payment  as  an  exoneration  of  his  land  from  the  assessment. 
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Perdue  a.  The  Mayor,  Ac.,  of  New  York. 

Appeal  from  judgment  in  the  Marine  Court. 

The  plaintiff  brought  his  action  in  the  Marine  Court  to 
recover  a  sum  of  money  alleged  to  have  been  paid  to  the 
collector  of  assessments  in  payment  of  an  assessment  upon  a  lot 
of  the  plaintiff.  The  collector  had  credited  the  payment  to 
another  lot,  and  refused  to  rectify  the  mistake.  The  defend- 
ants demurred  to  the  complaint.  Judgment  was  given  for 
the  plaintiff  on  4he  demurrer,  and  the  defendants  appealed  to 
this  court. 

Henry  H.  Anderson,  for  the  corporation,  appellants. 
Malcom  Campbell,  for  the  respondent. 

BY  THE  COURT. — BKADY,  J. — The  judgment  in  this  case  must 
be  reversed.  The  plaintiff  has  mistaken  his  remedy.  The  facts 
stated  in  the  complaint  do  not  show  the  payment  of  money  not 
due  from  the  plaintiff  to  the  defendants,  but,  on  the  contrary, 
the  payment  of  an  assessment  imposed  upon  the  plaintiff's 
property,  which,  by  mistake,  was  credited  to  other  property 
not  owned  by  him.  The  case  is  not  one  to  recover  money  paid 
by  mistake,  but  to  recover  back  money  rightfully  paid  as  law- 
fully due,  because  the  creditor  gave  the  benefit  of  the  payment 
to  another.  Assuming  the  facts  stated  in  the  complaint  to  be 
true,  there  can  be  no  doubt  that  the  assessment  imposed  on  the 
plaintiff's  lot  is  paid,  no  matter  what  entry  be  made  on  the 
books  of  the  defendants,  and  they  could  be  enjoined  from  sell- 
ing such  lot  for  non-payment  of  the  assessment,  or  be  compelled, 
on  a  proper  application,  to  remove  it  as  an  incuinbrance  or 
lien. 

In  Allen  a.  The  Mayor  (4  E.  D.  Smith,  404),  the  money  was 
paid  by  a  person  against  whom  the  defendants  had  no  claim, 
and  upon  whose  property  no  assessment  had  been  imposed, 
although  paid  under  the  supposition  that  his  property  had  been 
in  fact  assessed.  That  case  is,  therefore,  essentially  different 
from  the  one  in  hand,  which,  I  think,  cannot  be  sustained  on 
principle  or  authority. 

The  judgment  must  be  reversed. 
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TRYON  a.  JENNINGS. 

New  York  Common  Pleas ;  Special  Term,  February,  1861. 
DEFAULT  ON  APPEAL  FKOM  MARINE  AND  DISTRICT  COURTS. 

The  New  York  Common  Pleas,  at  general  term,  require  both  parties  to  an  ap- 
peal from  an  inferior  court  to  be  ready  for  argument  when  the  case  is  called. 
Engagements  of  counsel  are  not  considered  an  excuse  in  such  cases  for  post- 
poning the  hearing. 

Upon  an  application  to  set  aside  a  judgment  of  affirmance  on  such  an  appeal, 
regularly  taken  by  default,  the  court  require  the  appellant  to  show  that  his 
case  presents  a  meritorious  question  ;  and  this  is  ascertained  by  the  statement 
of  the  case  without  argument,  or  by  inspection  of  the  return. 

The  promise  of  a  maker  of  several  promissory  notes  that  he  will  pay  one  of  them 
when  it  shall  mature,  is  no  consideration  for  an  agreement  by  the  holder  to 
forbear  and  give  time  for  the  payment  of  the  other  notes  ;  and  the  court  will 
not  open  a  default  on  appeal,  where  such  an  agreement  to  forbear  is  the  only 
defence. 

Motion  to  open  a  default. 

The  facts  are  stated  in  the  opinion. 

William  C.  Russell,  for  the  motion. 
Thomas  B.  Van  Beuren,  opposed. 

HILTON,  J. — An  appeal  was  taken  in  this  case  by  the  defend- 
ants from  the  determination  of  the  Marine  Court,  at  general 
term,  and  which,  on  being  called  in  its  order  on  the  calendar  of 
the  general  term  of  this  court,  was  affirmed  by  default,  no  one 
appearing  on  behalf  of  the  appellants.  It  is  now  urged  that 
the  omission  to  appear  arose  from  the  business  engagements  of 
the  appellants'  attorneys  elsewhere  at  the  time,  and  through 
which  this  case  was  unintentionally  overlooked. 

It  does  not  seem  out  of  place  to  here  remark,  that  owing  to 
the  great  number  of  appeals  taken  to  this  court  from  the  Marine 
and  District  Courts,  we  have  been  obliged  to  require  both  par- 
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ties  to  the  appeal  to  be  ready  for  argument  when  their  case  is 
called,  and  an  engagement  of  counsel  in  another  court  or  else- 
where is  not  regarded  by  us  as  an  excuse  in  these  cases,  or  a 
reason  for  postponing  the  hearing.  We  regret  exceedingly  that 
this  course  has  been  forced  upon  us  by  the  accumulating  busi- 
ness of  the  general  term,  and  wish  that  it  were  otherwise ;  but 
it  cannot  be,  so  long  as  the  number  of  these  appeals  is  so  great, 
and  the  time  we  can  devote  to  them,  consistent  with  a  proper 
regard  for  our  other  official  duties,  so  limited. 

Therefore  it  is,  that  upon  an  application  to  set  aside  a  judg- 
ment of  affirmance  regularly  taken  by  default,  we  have  adopted 
the  practice  of  requiring  the  appellant  to  show  that  his  case 
presents  a  meritorious  question,  either  upon  the  law  or  the  facts 
involved  in  it ;  and  this  we  ascertain  upon  the  motion  from  the 
mere  statement  of  the  question  without  argument,  or  by  a  care- 
ful inspection  of  the  return.  After  being  satisfied  on  this  point, 
then,  if  the  excuse  is  sufficient,  the  default  will  be  opened  on 
terms,  but  not  otherwise. 

In  the  present  case  it  appears  from  the  return  submitted,  that 
the  action  was  brought  upon  a  promissory  note,  being  one  of 
several  given  by  the  defendants  for  goods  purchased  of  the 
plaintiffs ;  and  the  defence  set  up  was,  that  the  plaintiffs  had 
agreed  to  extend  the  time  for  payment  of  the  note  in  suit,  pro- 
vided the  defendants  paid  at  maturity  one  of  the  notes  thus 
given ;  that  they  had  performed  the  agreement  on  their  part  by 
paying  the  note  referred  to,  and  were  ready  and  willing  to  give 
their  renewal  note  for  the  one  in  suit,  payable  at  the  extended 
time  thus  agreed  upon. 

"Without  determining  whether  the  evidence  at  the  trial  estab- 
lished the  defence  set  up,  I  think  it  may  safely  be  assumed  that, 
had  the  defendants  proven  all  they  claimed,  it  would  have 
availed  them  nothing,  as  it  has  long  ago  been  settled  by  a  series 
of  decisions  admitting  of  no  question  at  this  day,  that  such  an 
agreement,  being  void  for  want  of  consideration,  would  be  of 
no  binding  force.  (Hoare  a.  Graham,  3  Camp.,  57 ;  Pabodie 
a.  King,  12  Johns.,  426 ;  Fulton  a.  Matthews,  15  II.,  433  ; 
Miller  a.  Holbrook,  1  Wend.,  317 ;  Reynolds  a.  Ward,  5  Ib., 
501.)  The  payment  of  a  debt  actually  due  cannot  be  regarded 
as  conferring  a  benefit  upon  the  party  receiving  it,  and  to 
countenance  the  existence  of  a  contemporaneous  Secret  under- 
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standing  or  agreement,  differing  from  and  controlling  that  ex- 
pressed upon  the  face  of  a  note,  would  be  not  only  recognizing 
a  new  principle  with  regard  to  commercial  paper,  but  one  of  a 
very  dangerous  character.  (Hoare  a.  Graham,  supra  •  Thomp- 
son a.  Ketch um,  8  Johns.)  198  ;  Fitzhugh  a.  Runyon,  Ib.,  375 ; 
"Wells  a.  Baldwin,  18  Ib.,  45.)  The  force  and  effect  of  a  con- 
tract must  be  determined  by  the  contract  itself,  and  not  by  the 
proof  aliunde;  and  this  general  rule  of  law  is  as  applicable  to 
notes  as  to  other  written  instruments.  (McCurtie  a.  Stevens, 
13  Wend.,  527 ;  Parsons  a.  Gay  lord,  3  Johns.,  463  ;  Edwards 
on  Promissory  Notes,  313 ;  Pratt  a.  Gulick,  13  Barb.,  297 ; 
Payne  a.  Ladue,  1  Hill,  116  ;  Erwin  a.  Saunders,  \  Cow.,  249 ; 
Hunt  a.  Adams,  7  Mass.,  518 ;  Stackpole  a.  Arnold,  11  Ib.,  27.) 

The  promise  here  set  up  was  to  forbear  and  give  time  for 
payment,  in  consideration  of  the  defendants  doing  what  they 
were  already  bound  to  do.  Such  an  act  of  duty  could  not  be 
regarded  as  sufficient  consideration  for  any  purpose,  as  the  de- 
fendants, by  paying  one  of  their  notes  at  maturity,  but  dis- 
charged a  legal  obligation  which  cannot  be  supposed  to  have 
caused  injury  or  benefit  to  either  party.  (Gibson  a.  Renne, 
19  Wend.,  389.) 

There  being  clearly  nothing  in  the  defence  set  up,  or  at- 
tempted to  be  established  at  the  trial  below,  there  exists  no 
reason  for  opening  the  judgment  of  affirmance  already  en- 
tered. 

Motion  denied,  with  $10  costs. 


COOK  a.  KELLEY. 

New  York  Common  Pleas;  Special  Term,  February,  1861. 
ACKNOWLEDGMENT  OF  ASSIGNMENT  UNDER  ACT  OF  1860. 

Under  the  act  of  1860  (Laws  o/1860,  594,  ch.  348,  §  1),— requiring  assignments  for 
benefit  of  creditors  to  be  in  writing,  and  duly  acknowledged  before  delivery, — an 
assignment  which  is  proved  by  a  subscribing  witness,  is  not  effectual. 
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If  an  affirmative  statute,  introductive  of  a  new  law,  direct  a  thing  to  be  done  in  a 
certain  manner,  that  thing  cannot,  even  although  there  are  no  negative  words, 
be  done  in  any  other  manner. 

Motion  for  injunction  and  receiver. 
The  facts  are  stated  in  the  opinion. 

D.  &  T.  McMahon,  for  the  motion. 

Brown,  Hall  &  Vanderpoel,  Arthur  &  Gardiner,  G.  W.  Cot- 
terill,  F.  Byrne,  and  William  Fullerton,  opposed. 

HILTON,  J. — The  plaintiff  claims,  as  assignee  of  Cornell  & 
Conly,  to  be  interested  in  certain  property  in  the  possession  or 
under  the  control  of  the  defendants,  and  in  respect  to  which  he 
asks  for  an  injunction  and  receiver.  The  assignment  to  him 
bears  date  December  21,  1860,  and  purports  to  have  been  exe- 
cuted by  Cornell  &  Conly  for  the  benefit  of  their  joint  and  in- 
dividual creditors ;  but  because,  from  the  certificate  of  the 
commissioner  of  deeds  indorsed  upon  it,  it  appears  that  Cornell 
alone  has  acknowledged  executing  it,  and  its  execution  by  Conly 
has  only  been  proved  by  a  subscribing  witness,  the  defendants 
contend  that  its  delivery  in  this  condition  was  in  violation  of 
the  "act  to  secure  to  creditors  a  just  division  of  the  estates  of 
debtors  who  convey  to  assignees  for  the  benefit  of  creditors," 
passed  April  13,  1860  (Laws  of  I860,  594,  ch.  348);  and  there- 
fore the  plaintiff  has  acquired  no  right  or  interest  in  the  prop- 
erty which  is  the  subject  of  the  action. 

By  the  first  section  of  this  act  it  is  declared  that  every  such 
assignment  thereafter  made  shall  be  in  writing,  and  shall  be 
duly  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds ;  and  the  certificates  of  such  acknowl- 
edgment shall  be  duly  indorsed  upon  the  instrument  before  the 
delivery  thereof  to  the  assignee  therein  named. 

Of  course  it  will  not  be  pretended  that  any  interest  would 
vest  in  the  assignee  until  the  assignment  had  been  duly  de- 
livered to  him  ;  and  as  it  is  a  familiar  rule, — indeed  it  may  be 
said  to  exist  as  a  maxim, — that  if  an  affirmative  statute,  which 
is  introductive  of  a  new  law,  direct  a  thing  to  be  done  in  a 
certain  manner,  that  thing  shall  not,  even  although  there  are 
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no  negative  words,  be  done  in  any  other  manner  (Dworris.on 
Statutes,  641),  it  follows  that  there  cannot  under  this  law  be  a 
valid  delivery  of  an  assignment  for  the  benefit  of  creditors  until 
the  prerequisites  of  the  statute  have  been  complied  with.  Those 
prerequisites  are :  1.  The  assignment  must  be  in  writing.  2.  It 
must  be  acknowledged  by  the  party  making  it  before  an  officer 
authorized  to  take  the  acknowledgment  of  deeds.  3.  The  cer- 
tificate of  such  acknowledgment  must  be  duly  indorsed  on  the 
instrument.  And  not  until  all  these  things  have  deen  done  can 
a  delivery  of  the  instrument  be  made  which  will  vest  in  the 
assignee  any  interest  in  the  property  described  in  the  assign- 
ment :  they  are  formalities  which  the  statute  requires,  and 
must,  therefore,  be  deemed  essential ;  and  until  complied  with, 
the  instrument  is  not  in  a  condition  to  be  delivered.  (2  Green- 
leafs  Evid.,  §  29T.) 

But  it  is  said  that  the  object  of  the  law  in  requiring  the  as- 
signment to  be  acknowledged,  was  only  to  put  it  in  a  condition 
to  be  recorded ;  and  as  a  proof  of  its  execution  by  a  subscribing 
witness,  is  equivalent  for  that  purpose  to  the  actual  acknowl- 
edgment of  the  party,  it  is,  therefore,  a  substantial  compliance 
with  the  statute.  I  am  unwilling,  however,  to  assent  to  this 
view  for  several  reasons. 

1.  The  language  used  is  free  from  any  ambiguity.     The  party 
executing  the  instrument  is  required  to  acknowledge  it  before 
an  officer  authorized  to  take  the  acknowledgment  of  deeds,  and 
the  certificate  of  such  acknowledgment  must  be  indorsed  upon 
the  paper. 

2.  The  term  "  acknowledgment"  has  a  well-known  legal  sig- 
nification.    It  is  the  act  by  which  a  party  who  has  executed  an 
instrument,  declares  or  acknowledges  it  before  a  competent 
officer  to  be  his  act  and  deed.     (BurrilVs  Law  Dictionary  / 
3  Rev.  Stat.,  46,  5  ed.,  §  4 ;  56,  §  33.)     Proving  the  execution 
by  a  subscribing  witness  is  so  totally  different  from  an  acknowl- 
edgment by  a  party  (3  Rev.  Stat.,  53,  5  ed.,  §  36),  that  it  cannot 
be  presumed  the  Legislature  used  the  latter  expression  without 
intending  it  to  be  understood  in  its  plain  and  obvious  sense. 

3.  An  instrument  duly  executed,  and  proven  by  a  subscrib- 
ing witness,  will  be  presumed  to  have  been  delivered  on  the 
day  of  its  date  unless  the  contrary  is  shown ;  and  the  burden  of 
proof  is  on  the  party  alleging  the  delivery  on  another  day. 
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(Eleey  a.  Metcalf,  1  Den.,  323 ;  1  Greenleqf's  Evid.,  §  29T.) 
The  object  of  the  statute  may  have  been  to  do  away  iii  some 
degree  with  this  presumption,  or  at  least  to  prevent  any  doubt 
arising  as  to  when  the  assignment  was  actually  executed,  ac- 
knowledged, and  delivered,  and  to  fix  a  time,  which  would  be 
apparent  from  an  inspection  of  the  instrument,  when  it  took 
effect. 

Entertaining  'these  views,  it  seems  unnecessary  to  pass  upon 
the  other  questions  which  were  argued  before  me.  I  deem  it 
proper  to  add,  however,  that  in  my  opinion  the  complaint  is 
clearly  multifarious,  and  for  that  reason,  if  there  were  no  others, 
the  present  application  should  be  refused. 

Motion  denied,  with  $10  costs. 


SQUIRES'  CASE. 
New  York  Superior  Court  •  Chambers,  January,  1861. 

HABEAS  CORPUS. — ARREST. — PRIVILEGE  OF  POLICE  OFFICES. — 
CONSTRUCTION  OF  STATUTES. 

Upon  habeas  corpus  to  inquire  into  the  detention  of  a  defendant  arrested  on  civil 
process,  the  judge  may  examine  into  the  legality  of  the  warrant  in  question, 
and  the  arrest  or  detention  under  it ;  and  may  discharge  the  prisoner  if  the 
case  is  one  in  which  the  process  issued  would  not  he  allowed  by  law, — e.  g.,  if 
the  prisoner  was  arrested  in  violation  of  his  privilege. 

Under  section  34  of  the  Metropolitan  Police  Act  (Laws  of  1860,  446,  §34), — which 
provides  that  "  no  person  holding  office  under  this  act  shall  be  liable  to  military 
or  jury  duty,  nor  to  arrest  on  civil  process,  or  to  service  of  subpoenas  from  civil 
courts,  while  actually  on  duty," — it  is  only  while  actually  on  duty  that  such 
persons  are  exempt  from  arrest. 

It  seems,  however,  that  the  exemption  from  military  service  and  jury  duty  is  abso- 
lute and  unlimited. 

Punctuation  often  determines  the  meaning  of  a  sentence. 

Habeas  corpus. 

The  facts  are  stated  in  the  opinion. 
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A.  Oakey  Hall,  for  the  relator. — I.  The  relator  is  under 
arrest  by  the  sheriff,  who  has  become  his  bail,  in  effect,  for  the 
time  being,  under  section  128  of  the  Marine  Court  Law  of  1813. 
( Voorhies1  Marine  Ct.  Pr.,  bottom  of  page  76.)  He  is,  how- 
ever, illegally  so  under  arrest,  because  of  section  34  of  the 
Metropolitan  Police  Act,  which  says  prohibitively,  "  No  person 
holding  office  under  this  act  shall  be  liable  to,  1.  Military  duty; 
2.  Jury  duty  ;  3.  Arrest  on  civil  process ;  4.  Service  of  sub- 
poanas  from  civil  courts  while  actually  on  duty."  See  the  Irving 
Hotel  arrest  and  habeas  corpus  case.  Opinion  of  Judge  Pea- 
body.  (6  Abbotts*  Pr.,  37.) 

II.  The  words  "  while  actually  on  duty"  do  not  control  all 
these  prohibitions.  For  grammatically  the  qualification  applies 
only  to  the  last  antecedent,  to  wit,  the  service  of  a  subpoena. 
The  word  "  nor"  precedes  the  arrest  provision,  but  "  or,"  the 
other  one,  showing  that  it  is  equivalent  to  "  and,"  and  is  a  new 
subject-matter.  "Ad  proximum  antecedents  fiat  relatio  nisi 
impediatur  sentential  i.  e.,  relative  words  refer  to  the  next 
antecedent,  unless  by  such  a  construction  the  meaning  of  the 
sentence  would  be  impaired.  (Smith  on  Stat.,  655,  656.)  If 
these  words  "  actually  on  duty"  relate  to  the  arrest  provisions,  so 
do  they  to  those  regarding  military  and  jury  duty,  which  would 
be  absurd.  The  object  of  the  section  is  to  restrain  them  from 
being  "  military"  by  choice  or  by  compulsion.  Also  to  protect 
them  from  "  complicity"  of  duty  and  occupation.  The  mean- 
ing of  the  section  under  its  spirit  undoubtedly  is,  "  inasmuch  as 
policemen,  &c.,  have  by  this  statute  very  peculiar  duties,  they 
shall  be  protected  from  being  drafted  into  the  militia,  or  the 
jury-box,  or  shut  up  in  jail  by  civil  process,  otherwise  by  a  com- 
bination of  suitors  the  whole  force  might  be  paralyzed.  By 
section  17  he  is  limited  to  a  residence  in  the  district,  thus  se- 
curing his  presence  to  respond  to  process.  Yet  inasmuch  as  it 
would  be  a  public  inconvenience  absolutely  to  forbid  service  of 
subpoena,  this  is  limited,  so  that  its  execution  or  service  shall 
not  embarrass  his  duty  when  actually  on  duty.  He  who  desires 
a  police  witness  must  serve  his  subprena  wh'en  he  is  not  on 
duty.  The  mere  "  act"  of  arrest  is,  perhaps,  no  inconvenience. 
But  after  being  arrested  comes  duress — new  duties  of  response, 
new  superiors,  new  obligations — each  of  which  may  conflict 
with  police  duties.  Therefore  to  hold  that  the  police, — persons 


40  ABBOTTS'  PRACTICE  REPORTS. 

Squires'  Case. 

named  in  the  section, — may  be  arrested  if  caught  off  duty,  is  to 
subject  them  to  new  duties,  new  obligations,  new  vexations, 
&c.,  incompatible  with  the  spirit  of  the  act.  If  this  relator 
may  be  arrested,  providing  he  was  off  duty  when  taken,  then 
comes  the  ca.  sa.  He  is  put  on  the  limits  one  day,  and  the 
next  is  ordered  to  serve  a  warrant  in  Kings  county,  off  the 
limits.  Shall  he  go  or  not  go  ? 

III.  The  section  is  in  favorem  libertatis.  Laws  which  re- 
strain natural  liberty  are  strictly  construed.  (Smith's  Stat., 
621.)  The  laws  exempting  ambassadors,  &c.,  from  arrest 
are  always  leniently  construed  in  their  favor,  because  they  owe 
superior  and  exclusive  duties,  as  well  as  because  of  interna- 
tional comity.  (Holbrook  a.  Henderson,  4  Sandf.,  630.)  So 
are  property  exemption  laws.  (Griffin  a.  Sutherland,  14  Barb., 
458.) 

Frederick  Smith  and  John  McKeon,  for  the  sheriff. — I.  The 
warrant  from  the  Marine  Court  is  valid,  and  is  a  justification 
to  the  sheriff.  The  privilege  of  exemption  from  arrest  as 
claimed  by  Squires  could  not  be  regarded  by  the  sheriff.  Had 
he  discharged  the  party,  the  sheriff  would  have  been  liable 
for  an  escape.  (18  Johns.,  52 ;  3  Hill,  659  ;  Appendix  in 
notes.) 

II.  The  officer  before  whom  the  habeas  corpus  has  been  re- 
turned, can  go  no  further  than  to  examine  into  the  validity  of 
the  process.     If  that  be  sufficient  to  justify  the  sheriff  in  the 
arrest,  there  is  an  end  to  the  proceedings.     (3  Hill,  659.) 

III.  Where  a  privilege  from  arrest  is  claimed,  like  that  of  an 
attorney,  member  of  assembly,  Congress,  or  foreign  ambassa- 
dor, relief  is  granted,  not  by  habeas  corpus,  but  by  a  motion  to 
the  court  from  which  the  process  issues.     Courts  refuse  to  inter- 
fere with  process  of  other  courts.     Much  less  should  a  commis- 
sioner under  the  Habeas  Corpus  Act  interfere  with  process  of 
courts.    The  Marine  Court  may  impose  terms  if  they  relieve 
the  party  from  imprisonment,  but  the  commissioner  cannot  on 
habeas  corpus.    (3  Hill,  659,  663;  Abbotts'  Digest,  tit.  "ARREST, 
Privilege  from")  The  case  in  5  Abbotts'  Pr.  was  but  the  decision 
of  a  Supreme  Court  commissioner,  and  cannot  control  the  au- 
thorities cited  in  3  Hill.     The  case  in  Abbott  is  a  different  one 
from  that  now  presented  to  the  commissioner. 


NEW  YORK. 


Squires'  Case. 


IY.  If  the  discharge  be  ordered  on  the  habeas  corpus,  this  is 
a  virtual  dismissal  of  this  suit  in  the  Marine  Court. 

V.  Section  34  of  the  police  act  says,  the  members  of  the 
police  shall  not  be  liable  to  arrest  on  civil  process  "  while  on 
duty."  (Abbotts'  Digest,  tit.  "ARREST,"  225.)  The  attempt  to 
confine  these  words  to  the  service  of  subpoenas  is  not  the  natural 
construction  of  the  section.  The  true  construction  is,  that 
while  a  particular  act  of  duty  is  being  executed  (as  the  arrest 
of  a  party  offending  the  criminal  law),  the  policeman  shall  not 
be  interfered  with  until  that  is  perfected,  but  after  that  he  can 
be  arrested.  Abbotts'  Digest,  under  the  title  of  "  privilege 
from  arrest,"  says :  "  Police.  Persons  holding  office  under  the 
Metropolitan  Police  are  exempt  while  actually  on  duty."  (Laws 
of  1857,  ch.  569,  §  18.)  Showing  that  the  author  of  that 
work  has  construed  the  section  according  to  its  fair  con- 
struction. 

YI.  If  the  construction  insisted  on  by  Squires  be  correct,  then 
not  only  no  process  in  the  shape  of  a  capias  ad  respondendum, 
but  no  process  in  the  shape  of  a  capias  ad  satisfaciendum  can 
be  issued  against  a  policeman.  This  would  be  a  law  so  un- 
reasonable as  to  amount  to  a  denial  of  right,  and  call  for  the 
interposition  of  the  court.  (3  Pet.,  290.) 

YIL  The  power  assumed  by  the  police  authorities  to  seize 
property  and  imprison  persons  without  "  due  process  of  law," 
must  be  restrained,  not  extended  by  the  courts. 

A.  Oakey  Hall,  for  the  relator,  in  reply.  The  court  has  no 
power  to  vacate  the  arrest  after  security  entered.  Moreover, 
the  Marine  Court  is  of  limited  jurisdiction,  Matter  of  Holbrook 
(6  Abbotts'  Pr.,  37),  and  has  no  power  to  vacate  an  arrest. 

WHITE,  J. — In  this  matter,  Peter  Squires,  the  relator,  applies 
for  a  writ  of  habeas  corpus,  and  sete  forth  in  his  petition,  that 
he  is  a  person  holding  office  under  the  provisions  of  the  Metro- 
politan Police  Act,  to  wit;  a  captain  of  the  Metropolitan  Police 
force  of  the  Metropolitan  Police  District  of  the  State  of  New 
York,  and  claims  that  as  such,  he  is  exempted  from  arrest  on 
civil  process;  he  further  states  that  on  the  23d  day  of  January, 
1861,  he  was  arrested  by  John  Kelly,  sheriff  of  the  county  of 
New  York,  under  and  by  virtue  of  a  warrant  issued  out  of  the 
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Marine  Court  of  the  city  of  New  York,  in  an  action  for  false 
imprisonment,  directed  to  the  said  sheriff,  commanding  him  to 
take  the  said  Peter  Squires  and  bring  him  forthwith  before  the 
said  Marine  Court  to  answer  to  the  plaintiff  in  said  action  ;  that 
being  so  arrested,  he  was  committed,  and  is  now  committed  to 
the  custody  of  one  of  the  general  deputies  of  said  sheriff,  until 
he  shall  find  bail  under  said  civil  process ;  and  he  thereupon 
prays  for  this  writ  of  habeas  corpus,  to  be  directed  to  the  sheriff 
aforesaid,  and  to  his  said  general  deputy,  commanding  them  to 
bring  the  relator  forthwith  at  chambers  before  me,  according  to 
law,  &c. 

The  writ  was  issued  returnable  on  the  26th  day  of  January, 
1861,  upon  which  day  the  sheriff  certified  and  returned  that  he 
held  the.  relator  detained  in  his  custody  by  virtue  of  said  war- 
rant in  the  action  of  false  imprisonment  above  mentioned. 

This  return  the  relator  traversed,  and  denied  that  he  waa  or 
could  be  put  under  arrest  of  said  civil  process,  because,  as 
alleged  in  his  petition,  he  is  a  member  of  the  Metropolitan 
Police  force,  and  therefore  not  liable  to  such  arrest. 

The  counsel  for  the  plaintiff  in  the  action  of  false  imprison- 
ment demurred  to  this  traverse,  and  the  counsel  for  the  relator 
joining  in  the  demurrer,  several  points  were  presented  and 
argued  on  both  sides. 

In  deciding  the  matter,  however,  it  is  only  necessary  to  state 
briefly  the  conclusions  to  which  I  have  come  upon  the  two 
principal  questions  discussed. 

First.  I  am  satisfied  that  upon  this  proceeding  I  can  examine 
into  the  legality  of  the  warrant  in  question,  and  of  the  arrest  or 
detention  under  it.  That  is  the  very  purpose  of  the  writ  of 
habeas  corpus.  (3  Rev.  Stat.,  883,  5  ed.,  §§  35,  39,  subd.  4,  5  ; 
p.  887,  §  54.)  And  also  that  I  can  discharge  the  prisoner,  if  the 
case  is  one  in  which  the  process  issued  would  not  be  allowed  by 
law.  (3  Rev.  Stat.,  887-8,  5  ed.,  §  56,  subd.  4.) 

Second.  Upon  examining  section  34  of  the  Metropolitan 
Police  Act,  as  amended  in  1860,  under  which  it  is  claimed  that 
the  relator,  as  a  member  of  the  police  force  created  by  that  act, 
is  exempted  at  all  times  from  arrest  on  civil  process ;  I  cannot 
find  that  the  phraseology  of  that  section  authorizes  such  an  in- 
terpretation of  its  meaning. 

The  words  of  the  section  are, — 
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"  No  person  holding  office  under  this  act  shall  be  liable  to 
military  or  j  uiy  duty,  nor  to  arrest  on  civil  process,  or  to  ser- 
vice of  subpoenas  from  civil  courts,  while  actually  on  duty." 

It  is  contended  on  the  part  of  the  relator,  that  the  limitation 
contained  in  the  above  section,  of  the  exemption  from  arrest  to 
the  time  "  while"  the  officer  is  "  actually  on  duty,"  applies  only 
to  the  last  antecedent  clause  of  the  section,  that  is,  to  the  words 
"  or  to  the  service  of  subpoenas  from  civil  courts."  But  I  do 
not  think  the  grammatical  construction  of  the  section  justifies 
this  conclusion.  The  phraseology  is  not  as  clear,  distinct,  or 
definite  as  it  ought  to  be,  and  might  have  been ;  but  still  I 
think  it  can  be  sufficiently  gathered  from  the  language  and 
structure  of  the  section,  that  the  words  "  while  actually  on 
duty,"  refer  to  more  than  one  antecedent.  Punctuation  often 
determines  the  meaning  of  a  sentence  as  much  as  any  other 
characteristic  of  it.  And  in  this  case  we  find  a  comma  inserted 
after  the  words,  "  or  to  the  service  of  subpoenas  from  civil 
courts,"  and  before  the  words,  "while  actually  on  duty,"  thus 
separating  them,  which  it  would  not  be  proper  to  do,  if  the  last 
words  related  exclusively  to  the  single  clause  immediately  pre- 
ceding them,  but  which  it  would  be  proper  to  do,  and  which  is 
always  done  in  sentences  correctly  constructed,  when  there  is 
more  than  one  antecedent  to  the  words  immediately  following 
the  comma. 

I  therefore  understand  this  section  as  conferring  upon  persons 
holding  office  under  the  Metropolitan  Police  Act,  an  absolute 
unlimited  exemption  from  military  and  jury  duty,  and  a  limited 
exemption  "  while  actually  on  duty,"  from  arrest  on  civil  pro- 
cess, or  service  of  subpoenas  from  civil  courts.  This,  I  think,  is 
the  most  reasonable  interpretation  of  the  section,  and  one  which 
its  subject-matter  and  the  arrangement  of  its  language  justify. 

It  is  a  construction,  however,  which  may  possibly  not  make 
the  law  as  remedial  of  the  mischief  that  was  aimed  at,  as  it  was 
designed  that  it  should  be ;  but  judging  from  the  language  em- 
ployed, I  am  of  opinion  that  the  Legislature  only  designed  to 
extend  the  protection  from  arrest  to  the  members  of  the  police 
force  while  they  were  actually  on  duty.  If  it  was  intended 
otherwise,  the  act  should  be  amended  so  as  to  make  that  inten- 
tion clear  and  unmistakable. 

As  it  now  stands,  I  must  hold  that  the  warrant  in  the  case 
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before  me  was  lawfully  issued ;  and,  there  being  no  pretence 
that  the  relator  was  arrested  under  it  while  actually  on  duty,  I 
must  order  that  he  be  remanded  to  the  custody  of  the  sheriff. 


PETTIT  a.  IDE. 

Su/preme  Court,  Eighth  District;  General  Term,  November, 

1860. 

JUSTICE'S  COURT. — CHARGE  TO  THE  JURY. — APPEAL. 

A  justice  of  the  peace  has  a  right  to  charge  the  jury  ;  although  it  is  usual  to  omit 
to  do  so,  and  his  omission  or  refusal  is  not  error ;  but  where  his  charge  is  mani- 
festly erroneous,  especially  if  given  at  request  of  the  successful  party,  it  is  error 
for  which  the  judgment  should  be  reversed. 

Where  the  j  ustice  in  his  charge  assumed  in  favor  of  the  defendant  a  material  question 
upon  which  the  evidence  was  conflicting,  by  instructing  the  jury  that  another 
question  was  the  only  point  to  be  passed  on, — Held,  that  judgment  for  the  de- 
fendant should  be  reversed. 

Appeal  from  the  judgment  of  the  Niagara  County  Court,  re- 
versing the  judgment  of  a  justice  of  the  peace. 

The  facts  are  stated  in  the  opinion. 

S.  Parsons,  Jr.,  for  appellant. 
Geo.  W.  Cothran,  for  respondent. 

BY  THE  COURT.* — DAVIS,  J. — This  action  was  brought  for  the 
conversion  of  certain  articles  of  personal  property,  and  was  tried 
before  a  justice  of  the  peace  and  a  jury.  On  the  trial  the  plain- 
tiff gave  evidence  tending  to  show  that  the  defendant  came  to 
his  farm  in  his  absence  from  home,  and  represented  to  his  ser- 
vant that  he  was  directed  by  plaintiff  to  come  and  get  the  prop- 

*  Present,  MARVIN,  P.  J.,  DAVIS  and  GKOVER,  JJ. 
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erty  in  question,  whether  the  plaintiff  was  home  or  not,  and  that 
his  servant  thereupon  delivered  the  property  to  defendant ;  that 
afterwards  plaintiff  demanded  the  property  or  pay  for  it,  of  de- 
fendant, who  refused  to  deliver  it  up,  or  pay  for  its  value.  That 
previous  to  defendant's  taking  the  property,  there  had  been  a 
negotiation  between  the  parties  for  the  sale  by  defendant  to 
plaintiff  of  certain  lands,  in  payment  for  which,  if  the  plaintiff 
purchased  the  lands,  the  property  in  question  was  to  be  taken 
and  applied  at  specified  prices ;  but  that  the  agreement  was 
not  completed,  and  negotiations  were  wholly  broken  off  by 
plaintiff. 

On  the  other  hand,  the  defendant  gave  evidence  tending  to 
establish  a  parol  agreement  for  the  sale  and  purchase  of  the 
lands  at  the  price  of  $1,000,  upon  which  the  property  in  ques- 
tion was  to  be  paid  and  applied ;  that  it  was  delivered  by  the 
servant  of  the  plaintiff,  by  his  direction,  as  part  payment  on 
such  agreement,  and  that  when  the  same  was  demanded,  he  re- 
fused to  deliver  it,  on  the  ground  that  it  was  so  paid ;  and  that 
he  offered  and  stood  ready  to  perform  the  agreement  on  his  part 
by  conveying  the  lands,  according  to  its  terms,  but  that  plain- 
tiff refused  to  perform  or  accept  performance  of  the  agreement. 

In  his  return,  the  justice,  after  setting  forth  the  evidence  in 
the  case,  says:  "I  then  charged  the  jury  that  if  they  find  that 
Ide  misrepresented  to  the  boy  O'Mara,  and  procured  the  prop- 
erty to  be  turned  out  to  him  through  false  and  fraudulent  mis- 
representations, that  then  this  action  can  be  maintained.  I 
further  charged,  at  the  request  of  the  defendant,  that  if  the  jury 
find  that  the  property  in  question  was  turned  out  to  Ide  by  the 
boy  O'Mara,  by  the  direction  of  Pettit,  that  this  action  cannot 
be  sustained  ;"  to  which  last  charge  the  plaintiff's  counsel  ex- 
cepted. 

The  jury  found  for  the  defendant.  The  County  Court  re- 
versed the  judgment  on  the  ground,  as  appears  from  the  elaborate 
and  able  opinion  of  the  county  judge,  that  the  parol  agreement 
for  the  sale  of  the  land  being  void  by  statute,  the  plaintiff  not 
having  taken  possession  of  the  premises,  nor  received  any  direct 
benefit  from  the  contract,  was  at  liberty  to  treat  the  same  as 
void,  and  demand  the  property  paid  or  delivered  on  the  con- 
tract, and  after  demand  and  refusal,  was  entitled  to  maintain 
trover  for  the  property. 
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I  do  not  think  it  necessary  for  us  to  pass  upon  the  important 
and  interesting  question  discussed  by  the  learned  county  judge, 
as  it  seems  to  me  the  judgment  of  reversal  must  be  affirmed 
upon  another  ground,  however  we  might  determine  as  to  the 
one  on  which  the  county  court  chiefly  based  its  decision. 

A  justice  of  the  peace  has  a  right  to  charge  the  jury  by 
whom  an  action  is  being  tried  before  him,  although  it  is  usual 
to  omit  to  do  so ;  and  his  omission  or  refusal  to  charge  when 
requested  is  not  error.  "When  a  charge  is  given  and  is  mani- 
festly erroneous,  especially  if  it  be  given  at  the  request  of  the 
the  successful  party,  it  is  ground  of  error,  for  which  the  judg- 
ment should  be  reversed.  In  this  case  the  justice,  at  the  request 
of  the  defendant,  charged  that  if  the  jury  find  that  the  property 
in  question  was  turned  out  to  the  defendant  by  the  plaintiff's 
servant,  by  plaintiff's  direction,  the  action  could  not  be  sus- 
tained. 

This  was  narrowing  the  issue  before  the  jury  to  a  single 
point,  to  wit,  whether  the  turning  out  or  delivery  of  the  prop- 
erty was  by  plaintiff's  direction.  There  was  conflicting  evi- 
dence on  that  point,  and  the  jury  were  in  effect  told  that  it  was 
the  material  and  turning  point  of  the  case.  There  was  conflict- 
ing evidence  whether  any  parol  agreement  at  all  for  the  sale  of 
the  lands  had  been  made, — the  plaintiff  testifying  that  none  had 
been  made,  and  the  defendant  that  one,  complete  in  all  its 
terms,  was  made ; — and  this,  the  most  material  and  important 
question  in  the  case,  was  practically  excluded  from  the  con- 
sideration of  the  jury  by  the  charge. 

The  court  had  no  right  to  assume  that  the  parol  contract  was 
proved ;  because  the  evidence  to  establish  it  was  directly  con- 
tradictory :  and  until  the  jury  had  first  found  upon  that  ques- 
tion, the  point  submitted  to  the  jury  was  not  decisive  of  the 
case  in  any  view  of  the  law.  If  the  jury  found  that  there  was 
in  fact  a  contract,  then  a  finding  that  the  property  was  deliver- 
ed by  the  plaintiff  or  under  his  direction,  as  payment  of  that 
contract,  would  present  the  question  as  to  the  right  of  plaintiff, 
under  the  circumstances,  to  recover  it  back,  or  its  value ;  but 
if  the  jury  found  there  was  no  contract,  then  the  question 
whether  it  was  delivered  by  plaintiff's  direction  or  not,  would 
not  be  very  material,  if,  by  a  subsequent  demand  and  refusal,  a 
conversion  was  established. 
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I  cannot  but  think  that  the  jury  was  misled  by  the  charge ; 
that  the  action  could  not  be  sustained  if  the  servant  of  plaintiff 
turned  out  the  property  to  the  defendant  by  the  plaintiff's 
directions ;  and  if  the  jury  regarded  the  charge  (as  we  must 
assume  they  did),  their  verdict  was  rendered  upon  a  simple  find- 
ing upon  that  proposition,  instead  of  passing  at  all  upon  the 
facts  that  rendered  it  important  in  the  case. 

Upon  tins  ground,  I  think  the  judgment  of  the  justice's  court 
was  erroneous,  and  that  the  judgment  of  the  County  Court 
should  be  affirmed. 


REED  a.  STRYKER. 

Court  of  Appeals;  December  Term,  1858. 
CREDITOR'S  ACTION. — JOINDER  OF  PARTIES. 

The  complaint  in  a  creditor's  action  alleged  that  the  judgment-debtor  had  made 
a  fraudulent  general  assignment,  with  intent  to  hinder  and  delay  his  creditors, 
and  that  the  assignee  was  guilty  of  a  breach  of  faith  in  the  management  of  the 
assets  ;  and  sought  to  set  aside  the  assignment,  and  render  the  assignee  per- 
sonally liable.  It  also  alleged  that  the  debtor  had,  at  various  times,  made  several 
other  conveyances,  in  fraud  of  creditors,  to  various  persons  made  defendants  in 
the  action  which  it  also  sought  to  have  set  aside. 

Held,  that  these  facts  constituted  but  one  cause  of  action,  and  were  properly 
set  forth  in  one  complaint.  Though  there  be  no  privity  between  the  several 
transferees  in  such  case,  there  is  a  privity  between  each  of  them  and  the  debtor, 
which  makes  it  proper  to  join  them  all  as  defendants  in  an  action  to  reach  the 
property  of  that  debtor.0 

Appeal  from  a  judgment  on  demurrer. 

This  was  a  creditor's  action  brought  against  a  judgment- 
debtor  and  his  assignee  for  the  benefit  of  creditors,  and  several 
transferees  of  his  property.  The  facts  are  fully  stated  in  our 

0  See  to  similar  effect,  Morton  a.  Weil,  11  Ante,  421. 
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report  of  the  case  below,  6  Ante,  109.  Judgment  having  been 
given  for  the  defendant  on  the  demurrer,  the  plaintiffs  appealed 
to  the  Court  of  Appeals. 

A.  Becker,  for  the  appellants. 

S.  L.  Manning,  for  the  respondents. 

BY  THE  COUKT. — HARRIS,  J. — The  single  question  in  this  case 
is,  whether  the  complaint  contains  one  or  several  causes  of  ac- 
tion. If  several,  there  is  a  misjoinder,  for  the  several  causes  of 
action  do  not  affect  all  the  defendants. 

The  plaintiffs  severally  are  the  judgment-creditors  of  the  de- 
fendant, Peter  M.  Stryker.  Their  executions  are  returned  un- 
satisfied. They  are  still  in  pursuit  of  the  property  of  their 
debtor.  They  bring  this  action,  alleging  that  some  of  his  prop- 
erty has  been  fraudulently  conveyed  to  one  of  the  defendants, 
some  to  another,  and  some  to  the  third.  The  subject  of  the  ac- 
tion is  the  debtor's  property.  The  object  of  the  action  is  to 
remove  the  illegal  impediments  which  the  defendants  have 
placed  in  their  way,  so  that  the  property  of  their  debtor  may 
be  applied  to  the  satisfaction  of  their  debts.  It  is  as  much  a 
single  cause  of  action,  as  an  action  to  foreclose  a  mortgage 
where  persons  having  various  and  independent  liens  upon  the 
mortgaged  premises,  some  on  one  part,  some  on  another,  and 
still  others  on  the  whole,  are  made  defendants.  They  are  in  no 
way  connected  with  each  other,  but  they  are  each  interested  in 
the  subject  and  object  of  the  action,  which  is  to  have  the  mort- 
gaged premises  sold,  and  the  mortgage  satisfied  out  of  the  pro- 
ceeds ;  and  because  they  are  thus  interested,  they  are  not  only 
proper,  but  necessary  parties  to  the  action.  So,  here,  the  plain- 
tiffs seek  to  have  the  property  which  they  find  in  the  hands  of 
these  defendants, — some  in  the  hands  of  one,  and  some  in  the 
hands  of  another, — and  which,  as  they  allege,  has  been  fraudu- 
lently placed  there,  applied  to  the  payment  of  their  judgments. 
Each  of  the  defendants  has  an  interest  in  the  controversy. 
Each  is  a  necessary  party  to  a  complete  determination  of  the 
questions  involved  in  the  action. 

The  case  is  not  distinguishable  from  Fellows  a.  Fellows  (4 
Cow.,  682).  In  that  case,  a  decree  in  chancery  for  the  payment 
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of  money  had  been  obtained  against  John  Fellows,  upon  which 
an  execution  had  been  issued  and  returned  unsatisfied.  A  bill 
was  then  filed  against  him  to  obtain  satisfaction  of  the  decree, 
out  of  his  property.  His  two  sons,  William  and  Thomas,  and 
his  son-in-law,  Roswell  Day,  were  made  defendants.  It  was 
alleged  that  the  property  of  John  Fellows  had  been  transferred 
by  him  without  consideration,  and  fraudulently  ;  a  part  to  his 
son  William,  another  part  to  his  son  Thomas,  and  another  part 
to  his  son-in-law  Day.  Each  defendant  demurred  to  the  bill, 
on  the  ground  that  he  had  been  impleaded  with  the  other  de- 
fendants improperly ;  that  the  matters  set  forth  in  the  bill  were 
distinct  and  independent  of  each  other.  The.  demurrers  were 
overruled  by  the  chancellor,  and  upon  appeal  to  the  Court  for 
the  Correction  of  Errors,  after  a  most  laborious  discussion,  in 
which  the  three  justices  of  the  Supreme  Court  participated,  the 
decision  was  unanimously  affirmed.  WOODWORTH,  J.,  said : 
"  The  claim  against  all  the  defendants  is  of  the  same  nature. 
The  fraud  alleged  against  them  is  the  same.  The  question  to 
be  decided  is  in  every  respect  the  same.  The  transfer  being 
fraudulent,  the  property  was  not  changed  by  being  put  into 
the  hands  of  the  defendants.  They  hold  the  property  of  the 
debtor  without  title.  They  are,  therefore,  necessarily  concerned 
in  the  thing  to  be  recovered,  although  they  set  up  distinct  in- 
terests in  separate  parcels."  SUTHERLAND,  J.,  says :  "  The 
general  right  claimed  by  the  bill  is  a  due  application  of  the 
property  of  John  Fellows  to  the  payment  of  the  judgment. 
The  subject  of  the  bill,  and  of  the  relief,  and  the  only  matter  in 
litigation,  is  the  fraud  charged  in  the  management  and  dispo- 
sition of  that  property,  and  in  which  charge  all  the  defendants 
are  implicated,  though  in  different  degrees  and  proportions. 
The  defendants,  therefore,  have  one  common  interest  among 
them  all,  centring  in  the  point  in  issue  in  the  cause ;  and  dis- 
tinct matters  of  different  natures  are  not  demanded  by  the  bill. 
It  is  one  matter,  the  property  of  John  Fellows,  and  the  point  in 
issue  upon  which  the  rights  of  all  the  parties  must  depend  is, 
whether  the  transfer  of  that  property  to  his  sons  and  son-in-law 
was  fraudulent  or  not."  And  SAVAGE,  Ch.  J.,  says :  "  Each  of 
the  defendants  separately,  we  must  contend,  conspired  with 
John  Fellows  to  defraud  the  plaintiff  by  collusively  taking 
separate  parts  of  the  property  and  holding  it  for  his  benefit. 
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There  was  no  privity  between  "William  Fellows,  and  Thomas 
Fellows,  and  Koswell  Day  ;  but  there  was  privity  between 
each  of  them  and  John  Fellows." 

The  same  question  was  very  fully  considered  and  discussed 
by  Chancellor  Kent  in  Brinckerhoff  a.  Brown  (6  Johns.  Ch., 
139).  In  that  case,  the  bill  had  much  more  of  the  character  of 
multifariousness  than  the  complaint  now  in  hand.  There,  as  in 
this  case,  the  plaintiffs  were  distinct  and  unconnected  judg- 
ment-creditors. Their  judgments  were  against  a  corporation 
called  The  Genesee  Manufacturing  Company.  The  object  of 
the  plaintiffs  was  to  obtain  satisfaction  of  their  judgments  out 
of  the  property  of  the  company,  which,  as  they  alleged,  had 
been  fraudulently  withdrawn  from  their  reach  by  the  defend- 
ants. Some  of  the  defendants  were  trustees  of  the  company, 
and  the  bill  sought  to  make  them  personally  liable.  Others 
were  stockholders,  and  the  bill  sought  to  have  them  charged 
with  payment  of  their  unpaid  subscriptions.  Two  of  the  de- 
fendants had  purchased  personal  property  belonging  to  the 
company.  There  were  various  other  charges  against  other  de- 
fendants, in  which  their  co-defendants  were  not  shown  to  have 
any  concern.  There  was  a  demurrer  to  the  bill  on  the  ground 
that  it  was  multifarious.  It  was  insisted  that  the  matters  of  the 
bill  were  totally  distinct  and  unconnected.  The  chancellor, 
after  reviewing  the  facts  of  the  case,  proceeds  to  say  that  "  it 
appears  from  the  bill  that  all  the  defendants  were  not  jointly 
concerned  in  every  injurious  act  charged.  There  was  a  series 
of  acts  on  the  part  of  the  persons  concerned  in  the  company,  all 
produced  by  the  same  fraudulent  intent,  and  terminating  in  the 
deception  and  injury  of  the  plaintiffs.  The  defendants  per- 
formed different  parts  in  the  same  drama.  But  it  was  still  one 
piece,  one  entire  performance,  marked  by  different  scenes." 
The  demurrer  was  overruled. 

In  Boyd  a.  Hoyt  (5  Paige,  65),  the  bill  was  filed  by  judg- 
ment-creditors of  Hoyt,  after  the  return  of  an  execution  un- 
satisfied, to  reach  property  in  the  hands  of  the  other  defendants, 
one  of  whom  was  the  son,  and  the  other  the  son-in-law  of  the 
debtor,  and  which  it  was  alleged  had  been  fraudulently  trans- 
ferred to  them.  It  did  not  appear  that  the  defendants  had  any 
joint  interest  in  the  property.  On  the  contrary,  it  appeared 
that  the  property  had  been  received  by  the  son  and  son-in-law 
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severally,  and  at  different  times.  Upon  demurrer  for  multi- 
fariousness,  the  chancellor  said:  "So  far  as  the  bill  seeks  to 
reach  the  property  of  Hoyt,  which  has  come  to  the  hands  of  the 
other  defendants  respectively,  without  consideration,  and  to  have 
the  same  applied  to  the  satisfaction  of  the  balance  due  upon  the 
plaintiff's  judgment,  there  is  no  foundation  for  the  objection 
that  it  is  multifarious."  And  he  adds:  "I  have  no  doubt 
that  two  or  more  persons  holding  the  property  of  the  judg- 
ment-debtor under  different  conveyances,  or  becoming  in- 
debted to  him  at  different  times,  or  for  distinct  sums,  may 
be  joined  with  him  as  defendants  in  creditor's  bill."  See  also 
Hammond  a.  The  Hudson  River  Iron  and  Machiae  Co.  (20 
Barb.,  378). 

Thus  it  appears  that  upon  the  point  under  consideration,  the 
tenor  of  the  authorities  is  uniform  and  decisive.  The  object  of 
the  suit  is  single.  The  plaintiffs,  defeated  in  the  collection  of 
their  debts  by  the  ordinary  process  of  law,  now  seek  to  reach 
the  property  of  their  debtor  from  the  hands  of  those  to  whom 
he  has  dishonestly  conveyed  it.  However  numerous  the  per- 
sons with  whom  the  property  has  thus  been  deposited ;  how- 
ever distinct  the  transactions  by  which  the  debtor  has  sought 
to  place  it  beyond  the  reach  of  his  creditors,  or  however  widely 
it  may  have  been  scattered  in  the  execution  of  this  purpose,  the 
effort  to  recover  the  property  and  have  it  applied  to  the  satis- 
faction of  the  plaintiff's  debts,  embraces  but  a  single  cause  of 
action. 

The  judgment  of  the  Supreme  Court,  at  general  term,  should 
be  'reversed,  and  that  at  the  special  term  affirmed. 

Judgment  accordingly. 
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RAYMOKD  a.  TRAFFARN. 

Oneida  County  Court,  January,  1861. 
JUSTICES'  COURTS. — PLEADING. — TBIAL. 

In  an  action  in  a  justice's  court  for  trespass  upon  real  property,  defendant 
answered  simply  that  a  former  suit  was  a  bar.  On  the  trial,  the  justice  denied 
an  application  for  leave  to  amend,  and  defendant  declined  to  produce  any 
evidence,  ^whereupon  the  justice,  without  any  proof  from  plaintiff,  gave  judg- 
ment for  the  amount  demanded  in  the  complaint. 

Held,  error,  for  which  the  judgment  should  be  reversed. 

Section.168  of  the  Code  of  Procedure, — which  entitles  plaintiff  to  a  judgment  upon 
a  complaint  where  the  answer  does  not  deny  the  cause  of  action, — is  not  appli- 
cable to  justices'  courts. 

The  averment  of  the  amount  of  damages  is  not  issuable,  and  is  not  admitted  by 
failure  to  answer. 

Appeal  from  a  judgment  in  a  justice's  court. 
The  facts  are  fully  stated  in  the  opinion. 

H.  Romeyn  Hadley,  for  the  appellant. 
Joseph  Benedict,  for  the  respondent. 

GEO.  "W.  SMITH,  J. — This  was  an  action  arising  in  a  justice's 
court,  in  which  the  plaintiff  complained  against  the  defendant 
"  for  cutting  and  carrying  away  his  (plaintiff's)  grass  to  his 
(plaintiff's)  damage,  fifty  dollars." 

The  answer  of  defendant  was  "  a  former  suit  in  bar,  which 
was  commenced,  &c.,  before  George  "Wheelock,  Esq.,  and  was 
then  disposed  of." 

Issue  having  thus  been  joined,  the  parties  appeared  for  trial, 
at  which  time  the  attorney  of  the  defendant  asked  leave  to  put 
in  a  plea  of  title,  and  undertaking,  under  the  statute.  This 
amendment  was  refused,  as  was  another,  more  fully  setting  forth 
the  particulars  of  the  suit  in  bar,  and  the  rulings  of  the  justice 
upon  these  points  appear  to  have  been  proper. 

The  defendant  thereupon  declined  to  produce  any  evidence, 
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and  the  plaintiff  submitted  the  case  upon  the  pleadings,  and  the 
justice,  without  any  proof,  rendered  judgment  against  the  de- 
fendant for  $50  damages,  and  $2.84  costs. 

The  only  questions  necessary  to  be  considered  are,  whether 
this  plea  of  a  former  suit  sufficiently  admitted  the  cause  of  ac- 
tion, and  whether,  upon  such  admission,  the  justice  could  render 
judgment  to  the  extent  claimed  as  damages,  without  the  aid  of 
proof. 

It  is  insisted  on  the  part  of  the  respondent,  that  section  168  of 
the  Code  applies  to  justices'  courts,  and  entitles  a  plaintiff  to 
judgment  upon  a  complaint  not  denied,  chiefly  upon  the  au- 
thority of  a  dictum  in  the  opinion  in  the  case  of  Hodges  a.  Hunt 
(22  Barb.,  152),  which  asserts,  that  "  it  seems  that  section  168  is 
expressly  made  applicable  to  justices'  courts  by  section  64,  sub- 
division 15."  A  reference  to  that  subdivision  shows  that  only 
the  provisions  of  the  Code  "respecting  the  forms  of  action,  par- 
ties to  actions,  the  rules  of  evidence,  the  times  of  commencing 
actions,  and  the  service  of  process  upon  corporations"  are  thus 
applied. 

The  effect  given  to  section  168  in  justices'  courts,  was  not 
necessary  to  the  result  aimed  at  in  that  case.  Its  aid  was  sought 
in  that  case  in  order  to  establish  the  right  of  the  plaintiff  to  give 
proof  of  a  new  promise  in  reply  to  an  answer  of  the  statute  of 
limitations  ;  no  pleading  after  answer  being  allowed  in  justices' 
courts.  But  when  the  Code  abrogated  all  pleadings  .before  a 
justice  subsequent  to  the  answer,  it  did  not  take  away  the  right 
of  a  plaintiff  to  prove  the  facts  avoiding  the  defence  made  by 
such  an  answer,  although  they  could  no  longer  be  formally 
alleged  in  pleading.  The  Code  intended  no  such  legal  cul  de 
sac  as  this.  The  new  promise  is  the  foundation  of  a  legal  right, 
which  we  cannot  consider  extinct  merely  because  the  form  of 
pleading  by  which,  under  another  system,  it  was  presented  to 
the  court  has  fallen  into  disuse.  All  those  facts  or  legal  rights 
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which  were  theretofore  exhibited  to  the  court  by  the  replication, 
rejoinder,  general  issue,  and  notice,  under  the  statute,  were  still 
competent  to  appear  in  their  due  pertinency  and  order  in  the 
case.  It  is  for  this  sufficient  reason,  I  apprehend,  and  not  be- 
cause section  168  was  intended  to  govern  pleadings  in  justices' 
courts,  that  the  admission  of  the  proof  of  the  new  promise  was 
admissible. 
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It  was  assumed,  of  course,  that  subdivision  15,  section  64, 
made  the  proof  of  the  new  promise  admissible  in  that  case,  for 
the  reason  that  the  "  rules  of  evidence"  contained  in  the  Code 
are  thereby  applied  to  justices'  courts.  But  the  question  was 
one  relating  to  pleading,  and  not  to  evidence.  It  was  not,  "  Is 
the  evidence  per  se  competent  or  admissible  ?"  but,  "  Can  the 
subject-matter  be  shown  at  all  without  being  pleaded?"  No 
rule  of  evidence  could  sanction  the  admission  of  the  proof  with- 
out plea,  if  the  fact  could  be  pleaded,  and,  if  pleaded,  no  rule 
of  evidence  would  exclude  it. 

Section  168  furnishes  no  rule  of  evidence.  It  simply  declares 
a  judgment  of  law  as  to  the  status  and  effect  of  certain  pleas, 
"  that  upon  material  allegations  of  the  complaint,  not  denied, 
the  plaintiff  shall  have  judgment ;  that  new  matter  not  consti- 
tuting a  counter-claim,  presents  an  issue  for  trial  without 
any  reply,"  &c.  The  section  in  substance,  then,  is  this  :  That 
certain  pleadings  require  the  support  of  proof,  and  that  certain 
others  do  not.  This  in  no  respect  goes  beyond  the  effect  and 
quality  of  the  pleading. 

But  irrespective  of  this  point,  long-established  practice  in 
justices'  as  well  as  other  courts,  requires  judgment  to  be  given 
upon  issuable  facts  not  denied,  when  the  defendant  appears  and 
pleads  by  way  of  confession  and  avoidance.  In  this  case,  the 
defendant  does  not,  indeed,  deny  the  cause  of  action,  nor  does 
he  confess  and  avoid  ;  but  his  answer  is  "  a  former  suit  in  bar," 
&c.  This  does  not  admit  that  any  cause  of  action  ever  existed, 
and  unless  section  168  applies,  the  plaintiff  was  not  entitled  to 
judgment  on  these  pleadings.  But  when  the  defendant  appears 
and  makes  such  answer  as  admits  the  cause  of  action,  but  avoids 
it,  the  burden  is  upon  him  to  sustain  his  matter  in  avoidance ; 
and,  as  to  the  cause  of  action,  the  plaintiff  has  nothing  to 
prove. 

But  even  when  the  defendant  fails  to  support  his  answer  of 
avoidance,  the  judgment  of  the  law  upon  the  pleadings,  in  cases 
like  this,  is,  that  the  plaintiff  "  recover  his  damages  ;"  not  the 
certain  sum  named  in  the  complaint,  but  so  much  as  the  court 
shall  be  informed  by  proof  had  been  sustained. 

Only  traversable  allegations  are  confessed  to  be  true  by  an 
answer  which  admits  the  plaintiff's  cause  of  action.  The 
damages  stated  in  the  complaint  are  the  extent  of  the  compen- 
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sation  demanded,  not  an  actual  and  issuable  averment  of  the 
amount.  Upon  the  amount  thus  claimed,  no  issue  could  prop- 
erly be  taken,  but  without  any  answer,  upon  evidence  being 
given  as  to  the  quantum  of  damages,  the  defendant  was  en- 
titled to  appear  and  scrutinize  such  evidence,  and  mitigate  the 
damages.  (3  Jacob's  Law  Die.,  512  ;  "Woodruff  a.  Cook,  25 
Barb.,  505  ;  Conoss  a.  Meir,  2  E.  D.  Smith,  314  ;  Hackett  a. 
Richards,  3  75.,  13.)  Of  this  right  the  defendant  was  deprived 
by  the  rendition  of  the  judgment,  without  any  proof  being  made 
as  to  the  actual  damage. 

On  this  ground,  and  because  there  was  no  admission  of  the 
cause  of  action  by  the  pleadings,  the  judgment  must  be  re- 
versed. 


JEWELL  a.  WEIGHT. 

' 

Supreme  Court,  Eighth  District ;  General  Term,  February, 

1861. 

LAW  or  PLACE. — CONFLICT  OF  LAWS. — USURY. 

A  note  was  made  by  one  party  and  indorsed  by  another,  for  the  benefit  of  a  third 
party.  It  was  made,  dated,  and  payable  within  this  State,  and  taken  by  the 
indorsee  into  the  State  of  Connecticut,  where  it  was  first  negotiated  by  him  at 
a  rate  of  discount  which,  by  the  law  of  this  State,  would  render  the  note  void, 
but  which,  by  the  law  of  Connecticut,  made  it  void  only  as  to  the  interest 
reserved. 

Held,  that  the  contract  was  to  be  judged  by  the  law  of  the  State  of  Connec- 
ticut, and  the  holder  might  recover  thereon  in  the  courts  of  this  State,  except 
as  to  the  interest. 

Motion  for  judgment  upon  verdict,  subject  to  opinion  of  the 
court  at  general  term  upon  a  case. 

The  a&tion  was  brought  upon  a  note  made  and  dated  at  Lock- 
port,  in  this  State,  May  30,  1857,  for  $400,  and  payable  one 
year  after  date  to  the  order  of  defendant,  Wm.  J.  Dunlap,  at 
Niagara  County  Bank  (also  in  this  State).  The  note  was  made 
by  Wright,  and  indorsed  by  Dunlap  for  the  accommodation  of 
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the  other  defendant,  Virgil  C.  Taylor,  and  to  enable  him  to  raise 
money  upon  it.  Taylor  indorsed  the  note,  took  it  to  Hartford, 
in  the  State  of  Connecticut,  and  there  induced  the  plaintiff,  who 
resided  at  Hartford,  to  guarantee  the  payment  of  the  note  for 
the  benefit  and  accommodation  of  Taylor;  and  Taylor  then  sold 
and  delivered  the  note  to  one  Albert  Day,  at  a  discount  of  twelve 
per  cent,  receiving  therefor  only  $352.  This  was  the  first  ne- 
gotiation of  the  note.  All  that  occurred  in  Hartford  was 
without  the  knowledge  or  consent  of  the  defendants  Wright 
and  Duulap. 

The  court  directed  a  verdict  for  the  plaintiff  for  $401.66,  this 
being  the  amount  of  the  sum  $352  originally  paid  by  Day  for 
the  note,  and  the  interest  at  six  per  cent,  on  such  sum  from  the 
time  the  note  became  due,  and  protest-fees,  seventy-five  cents, 
making  the  verdict. $401. 66,  subject  to  the  opinion  of  the  court 
at  general  term  on  a  case  to  be  made  by  the  plaintiff. 

James  S.  Gibbs,  for  plaintiff,  cited  Story's  Con.  of -Laws, 
§§  237,  261,  263,  298  ;  7  Paige,  616  ;  6 II.,  627,  634  ;  10  Whea- 
ton,  159;  Rev.  Stat.  of  Conn.,  1849,  618;  27  Conn.,  363;  29 
Barb.,  325. 

Geo.  W.  Cothran,  for  defendants,  cited,  Stores  Con.  of 
Laws,  §§  317,  320,  332,  340,  242,  282,  653,  654 ;  Curtis  a. 
Leavitt,  15  N.  Y.,  227;  Edwards  on  Bills,  180, 182;  Andrews 
a.  Pond,  13  Pet.,  65  ;  Hyde  a.  Goodenow,  3  Comst.,  266  ;  2 
Kent's  Com.,  460,  note  a ;  1  Cow.,  108 ;  2  Burr.,  1077  ;  4  Cow., 
510 ;  17  Johns.,  518.  He  commented  upon  City  Savings' 
Bank  a.  Bidwell  (29  Barb.,  325),  and  argued  that  it  could  not 
be  sustained  upon  principle  or  authority. 

BY  THE  COURT.* — MARVIN,  P.  J. — At  the  circuit  the  plain- 
tiff's counsel  denied  that  the  contract  for  the  loan  of  the  money 
was  not  void  by  the  laws  of  Connecticut,  and  produced  in  evi- 
dence the  statutes  of  that  State,  revised  in  1849,  618,  619,  by 
which  it  appeared,  from  the  first  section,  that  all  contracts  for 
the  loan  of  money,  &c.,  whereby  more  than  six  per  cent,  was 
reserved  or  taken,  were  void.  The  second  section  gives  a  qui 
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tarn  action.  And  the  third  section  authorizes  a  defendant  to 
file  his  complaint  for  discovery,  &c.,  &c.,  and  if  the  court  found 
the  contract  was  upon  a  usurious  consideration,  the  plaintiff  was 
to  recover  no  more  than  the  money  received  by  the  defendant, 
without  interest.  The  counsel  then  produced  and  read  Fisher 
a.  Bidewell  (27  Conn.,  363),  decided  in  1858,  by  which  it  was 
held  that  under  the  act  of  1849,  section  3,  usurious  contracts 
were  not  utterly  void,  but  were  only  void  as  to  the  interest  re- 
served or  taken,  and  that  a  defendant  might  defend  to  this  ex- 
tent, and  no  further.  The  case  was  produced  as  a  case  in  which 
the  Supreme  Court  of  Connecticut  had  given  construction  to 
section  3  as  above  noted,  and  as  I  could  not  then  comprehend 
how  such  construction  could  be  given,  and  as  the  decision 
seemed  clear  and  full  that  such  contract  was  not  utterly  void, 
and  the  defendant  could,  in  the  action  against  him,  defend  as 
to  the  interest  reserved  or  paid,  I  was  greatly  puzzled,  and  re- 
marked that  there  must  be  some  other  statute,  and  some  ex- 
planations, and  I  directed  the  verdict  in  accordance  with  what 
seemed  to  be  the  law,  as  decided  in  Fisher  a.  Bidewell,  subject 
to  the  opinion  of  the  general  term,  giving  a  further  opportunity 
for  examination  with  a  view  of  clearing  up  the  difficulty.  The 
counsel  for  the  plaintiff  now  produces  the  statutes  of  Connecti- 
cut, as  revised  in  1854,  from  which  it  appears  that  an  act  was 
passed  in  1849,  in  addition  to  the  statute  as  it  is  published  in 
revised  editions  of  1849,  and  by  the  third  section  of  which  stat- 
ute it  is  declared  as  decided  in  Fisher  a.  Bidewell.  This  re- 
moves the  difficulty  I  had  at  the  circuit. 

In  short,  if  the  case  is  to  be  decided  by  the  laws  of  Connecti- 
cut, the  direction  at  the  circuit  was  entirely  correct.  The 
plaintiff  was  entitled  to  recover  the  actual  amount  loaned,  and 
the  interest  upon  it  by  way  of  damages,  after  the  note  became 
due,  the  contract  touching  interest  only  being  void. 

The  point  most  insisted  upon  by  the  defendant's  counsel  is 
that  the  law  of  this  State  is  to  govern  the  decision  of  the  case ; 
that  as  the  note  was  payable  here,  effect  only  is  to  be  given  to 
it,  according  to  our  law,  though  it  received  its  first  vitality  and 
validity  as  a  note,  in  the  State  of  Connecticut,  under  and  by 
virtue  of  a  contract  there  valid  to  the  extent  above  indicated. 

It  cannot  be  denied  that  City  Savings'  Bank  a.  Bidewell 
(29  Bwrb.,  325J  is  in  point,  and  sustains  the  recovery  in  this 
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case.  There  was  another  question  in  that  case,  which,  being 
settled  as  it  was,  it  became  necessary  to  hold,  if  the  plaintiff 
was  to  recover,  that  although  the  note  was  payable  in  this 
State  and  first  received  its  vitality  as  a  note  in  another  State, 
under  a  contract  valid  there,  but  which  by  the  laws  of  this 
State  was  usurious  and  void,  a  recovery  could  be  had  in  our 
courts.  It  is  said  in  the  opinion :  "  If  the  thing  to  be  done  on 
the  face  of  the  contract  was  contrary  to  the  laws  of  New  York, 
the  rule  that  the  laws  of  the  place  of  performance  must  control, 
might  perhaps  apply.  But  in  this  case  the  loan  was  clearly 
made  in  Connecticut,  and  the  excessive  interest  was  taken  there. 
If,  therefore,  no  more  interest  was  taken  than  the  law  of  Con- 
necticut allowed,  it  surely  cannot  be  illegal  to  agree  to  repay  it 
in  New  York."  Citing  Pratt  #.  Adams  (7  Paige,  665).  In 
Pratt  a.  Adams  the  chancellor  held,  that  a  contract  for  a  loan 
of  money  at  a  rate  of  interest  allowed  by  the  law  of  the  State 
where  made,  and  the  money  being  thus  loaned,  is  valid,  though, 
by  the  terms  of  the  contract,  the  money  is  to  be  repaid  in  an- 
other State  where  the  rate  of  interest  is  less ;  if  the  making  of 
such  loan  in  the  State  where  the  contract  is  made  is  not  a  mere 
device  of  the  parties  to  the  agreement  to  evade  the  usury  laws 
of  the  State  where  the  money  is  to  be  repaid.  (See,  for  the  facts 
and  opinion,  636-9.)  The  chancellor  cites  no  authority  for  this 
position.  The  decision  was  made  in  1839,  and  I  am  not  aware 
that  it  has  been  questioned. 

Both  of  these  cases  are  in  point  in  the  present  case,  and  I 
should  have  given  them  effect  at  the  circuit,  but  for  the  ques- 
tion as  above  stated.  They  assume  not  to  be  in  conflict  with 
the  principles  and  cases  to  which  the  counsel  for  the  defendants 
refers,  and  I  think  we  should  follow  them.  I  have,  however, 
looked  into  most  of  the  authorities  cited,  and  I  think  there  is  no 
such  conflict  as  is  supposed. 

It  is  conceded  by  the  counsel  that  the  general  rule  as  to  con- 
tracts purely  personal,  is  that  the  lex  loci  contractus  is  to  govern 
in  ascertaining  their  validity,  nature,  obligation,  and  interpreta- 
tion. But  he  claims  there  is  an  exception  to  this  rule,  and 
when  a  place  of  performance  is  specified  in  the  contract  other 
than  the  place  where  it  is  made,  the.  law  of  the  latter  place  is  to 
govern  in  determining  the  validity,  nature,  obligation,  and  in- 
terpretation of  the  contract.  And  it  is  claimed  that  the  present 
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case  comes  within  this  exception.  He  cites  Story's  Conflict  of 
Laws,  section  280,  from  which  the  language  of  the  point  is  sub- 
stantially taken.  Let  us  ascertain  what  is  here  meant  by"  the 
author.  In  section  242,  he  says:  "Generally  speaking,  the 
validity  of  a  contract  is  to  be  decided  by  the  law  of  the  place 
where  it  is  made.  If  valid  there,  it  is  by  the  general  law  of 
nations  held  valid  everywhere."  And  by  section  243,  the  same 
rule  applies  to  the  invalidity  of  contracts.  If  void  or  illegal 
by  the  laws  where  made,  they  are  generally  void  and  illegal 
everywhere.  No  nation,  however,  is  bound  to  recognize  or 
enforce  any  contracts  which  are  injurious  to  its  own  interest,  or 
to  that  of  its  subjects.  (§  244.)  Many  cases  are  cited. 

If  a  contract  is  made  for  the  sale  of  goods  in  a  place  where 
such  contracts  are  valid,  and  it  is  a  part  of  the  contract  that 
such  goods  shall  be  delivered  in  another  place  where  the  sale 
of  such  goods  is  prohibited,  the  purchaser  will  not  be  held 
liable  by  the  laws  of  the  latter  place,  because  such  contract  is 
repugnant  to  the  law  and  interest  of  the  country  which  made 
the  prohibition.  (§  252.)  This  case  is  a  fair  illustration  of  the 
rule  that  the  contract  is  to  be  governed  by  the  law  of  the  place 
of  performance. 

It  is  a  familiar  principle,  that  all  contracts  relating  to  real 
estate  must  be  in  conformity  to  the  law  of  the  place  where  the  real 
estate  is  situated,  though  the  contract  should  be  made  in  another 
State,  where  the  same  formalities  are  not  required.  So,  con- 
tracts for  the  sale  of  personal  property  in  this  State  must  be  in 
accordance  with  our  statute  of  fraud,  though  made  in  another 
State  where  the  provisions  contained  in  our  law  may  not  be 
law.  Mr.  Story,  in  support  of  the  doctrine  in  section  280,  re- 
fers to  Adams  a.  Pond  (13  Pet.,  65).  In  that  case  the  bill  was 
made  in  New  York  and  was  payable  at  Mobile,  and  the  de- 
fence was,  that  it  was  given  upon  a  contract  made  in  New  York, 
which  by  the  laws  of  New  York  was  usurious  and  void.  The 
action  was  in  Alabama. 

It  was  held  that  the  right  to  recover  depended  upon  the 
validity  of  the  contract  tested  by  the  laws  of  New  York.  If 
invalid  by  the  lex  loci  contractus,  it  could  not  be  enforced  any- 
where ;  if  valid,  where  made,  it  would  be  enforced  everywhere, 
unless  forbidden  by  the  laws,  or  designed  to  evade  them,  of  the 
place  where^the  contract  is  sought  to  be  enforced.  See  Chief- 
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Justice  Taney's  opinion,  78.  He  cites  De  Wolf  a.  Johnson  (10 
Wheat.,  383),  where  it  was  held  that  the  lex  loci  contractus  must 
govern  in  a  question  of  usury,  though,  by  the  terms  of  the 
agreement,  the  debt  was  to  be  secured  by  a  mortgage  on  real 
estate  in  another  State.*  (And  see  2  Kenfs  Com.,  459  et  seq., 
and  notes.)  It  may  be  remarked  in  the  case  we  are  considering, 
there  is  nothing  in  the  note  about  interest.  The  promise  is  to 
pay  a  certain  sum  one  year  after  date  at  a  place  in  this  State. 
The  promise  is  to  do  an  act  in  this  State  which,  is  entirely  legal, 
and  not  against  the  policy  of  our  law,  viz.,  to  pay  a  debt,  if 
there  was  a  debt,  and  whether  there  was  a  debt  or  not  de- 
pended upon  the  agreement  made  in  Connecticut.  If  the 
agreement  was  valid  there,  then  there  was  a  debt  to  be  paid. 
And  the  parties  could  stipulate  for  the  payment  of  the  money 
in  this  State,  though  the  contract  out  of  which  the  liability 
to  pay  at  all  would  have  been  valid  by  our  law  if  made  here. 
The  plaintiff  should  have  judgment  upon  the  verdict. 
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Supreme  Court,  Seventh  District ;  General  Term,  September, 

1860. 

SUPPLEMENTARY  PROCEEDINGS. — JUSTICE'S  JUDGMENT. 

Supplementary  proceedings  cannot  be  instituted  on  a  judgment  recovered  in  a 
justice's  court  for  less  than  twenty-five  dollars,  although  a  transcript  of  that 
judgment  has  been  filed,  and  execution  issued  and  returned  unsatisfied.  Sec- 
tion 292  of  the  Code  requires  that  execution  against  "property"  of  the  judg- 
ment-debtor be  returned,  and  section  464  defines  property  to  mean  real  and 
personal  property.  An  execution  on  a  justice's  judgment,  for  less  than  twenty- 
five  dollars,  is  no  lien  on  real  property,  and  goes  against  personal  property  only ; 
and  hence  the  return  of  an  execution  on  such  a  judgment  cannot  be  the  basis 
of  supplementary  proceedings. 

History  of  the  amendments  of  the  Code  affecting  this  question,  stated. 

°  Consult,  also,  Chapman  a.  Robertson,  6  Paige,  627  ;  Curtis  a.  Leavitt,  15  N.  Y. 
(1  Smith),  9,  28  ;  see,  also,  Pomeroy  a.  Ainsworth,  22  Barb.,  118  ;  Ballard  a.  Web- 
ster, 9  Ante,  404. 
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Appeal  from  an  order  made  by  the  county  judge  in  proceed- 
ings supplementary  to  execution  upon  a  justice's  judgment  for 
less  than  twenty-five  dollars. 

G.  F.  Danforth,  for  the  appellant. 
J.  N.  Pomeroy,  for  the  respondent. 

BY  THE  COURT.* — KNOX,  J. — The  question  to  be  decided  in- 
volves the  construction  of  section  292  of  the  Code,  and  is :  "  Can 
supplementary  proceedings  be  instituted  upon  a  judgment  re- 
covered in  a  justice's  court  for  less  than  $25,  when  a  transcript 
of  that  judgment  has  been  filed,  and  execution  issued  and  re- 
turned unsatisfied  in  whole  or  in  part  ?"  Previous  to  the  de- 
cision of  the  county  judge  of  Monroe,  in  Candee  a.  Gundel- 
sheimer  (IT  How.  Pr.,  434 ;  S.  C.,  8  Abbotts'  Pr.,  435),  the 
profession  were,  I  think,  almost  unanimously  of  the  opinion  that 
these  proceedings  were  authorized  only  where  an  execution  had 
been  issued  and  returned  unsatisfied,  upon  a  judgment  which 
was  a  lien  on  real  estate. 

"Whitaker  says:  "Although,  by  the  provisions  above  cited, 
proceedings  of  this  nature  cannot  be  taken  on  a  justice's  judg- 
ment for  less  than  $25,  costs  not  included,  a  judgment  of  that 
nature,  for  a  larger  amount,  duly  docketed  in  the  County  Court, 
ranks  in  all  respects  as  a  judgment  of  a  court  of  record,  as  re- 
gards ulterior  proceedings,  and,  in  particular,  those  now  under 
consideration."  (2  Whitt.  Pr.,  2  ed.,  121.)  Conway  a.  Hitchins 
(9  Barb.,  378),  is  cited  by  this  author;  but  as  the  judgment 
there  was  over  $25,  exclusive  of  costs,  the  case  does  not  support 
the  proposition. 

Judge  Hilton,  of  the  New  York  Common  Pleas,  has  decided 
in  the  same  way,  expressly  overruling  Candee  a.  Gundelsheimer. 
( \Tultee  a.  Whitehead,  2  Hilt.,  596.) 

The  opinion  of  Judge  Hilton  is  open  to  the  criticism,  that  it 
ignores  subdivisions  12  and  13,  of  section  64  of  the  Code,  which 
expressly  authorize  executions  to  be  issued  by  the  county  clerk 
to  the  sheriff  of  the  county.  He  treats  the  question  as  if  the 
executions  could  issue  only  by  virtue  of  section  289,  which  ap- 
plies to  executions  in  courts  of  record  only.  He  held,  therefore, 
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that  inasmuch  as  an  execution  on  a  judgment  in  a  justice's 
court,  for  less  than  $25,  was  not  in  the  form  prescribed  by 
subdivision  1,  of  section  289,  these  proceedings  could  not  be 
instituted. 

"With  great  respect  for  the  intelligent  judge  who  made  the 
decision  in  Candee  a.  Gundelsheimer,  I  must  say  that  I  have 
been  unable  to  satisfy  myself  that  he  is  correct.  It  will  be  seen 
by  a  glance,  that  whatever  may  be  said  as  to  the  correctness  of 
the  -conclusion  of  the  county  judge,  his  opinion  as  a  whole  is  a 
"felo  de  se;"  for  in  answer  to  an  objection  on  the  argument 
before  him,  that  "  the  effect  of  his  decision  would  be  to  repeal 
that  portion  of  the  statute  relating  to  the  lien  on  real  estate," 
he  says :  "  This  is  not  necessarily  so ;  for  these  supplementary 
proceedings  are  not  instituted  until  the  affidavit  is  produced, 
that  the  sheriff  has  returned  the  execution  unsatisfied,  which 
he  could  not  do  had  the  defendant  any  real  estate  in  the  county 
upon  which  the  lien  could  be  enforced."  This  is  an  obvious 
concession  of  the  whole  ground  taken  by  those  who  dissent  from 
his  conclusion. 

Under  the  provisions  of  the  Code  of  1848, 1  entertain  no  doubt 
that  these  proceedings  could  have  been  instituted,  though  the 
justice's  judgment  was  for  a  sum  less  than  $25.  Section  247, 
which  is  now  292,  required  that  an  execution  against  property 
of  the  judgment-debtor  should  be  issued  to  the  sheriff  of  the 
county  where  he  resided,  or  if  he  resided  out  of  the  State,  to  the 
sheriff  of  the  county  where  the  judgment-roll  was  filed,  and  should 
be  returned  unsatisfied,  in  whole  or  in  part.  And  section  56 
provided  that  a  justice  of  the  peace,  on  the  demand  of  a  party 
in  whose  favor  he  had  rendered  a  judgment,  should  give  a 
transcript  which  might  be  filed  and  docketed  with  the  county 
clerk,  where  the  judgment  was  rendered,  and  from  that  time 
this  judgment  was  to  have  the  same  effect  as  a  lien,  and  be  en- 
forced in  the  same  manner  as  a  judgment  of  a  County  Court. 
Nothing  was  said  as  to  the  amount  of  the  judgment.  Hence, 
an  execution  issued  on  such  a  judgment,  would  go  against  the 
"  property"  of  the  debtor ;  which  word  "  property,"  was,  in  sec- 
tion 385,  defined  as  used  in  that  Code,  to  mean  "  real  and  per- 
sonal property."  This  provision,  making  a  judgment  in  a 
justice's  court  for  less  than  $25,  a  lien  on  real  estate,  was  en- 
tirely new.  By  the  Revised  Statutes,  a  judgment  for  over  $25 
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could  be  made  a  lien,  and  a  creditor's  bill  (for  which  the  pro- 
ceedings by  virtue  of  section  292  are  a  mere  substitute)  could 
be  .filed  to  enforce  the  collection  of  such  judgments,  if  suffi- 
ciently large  to  comply  with  the  statute,  provided  the  plaintiffs 
therein  had  exhausted  their  remedy  at  law  against  the  real  and 
personal  property  of  the  defendants.  It  was  not  enough  to  have 
done  so  against  personal  property  only.  (Dix  a.  Briggs,  9  Paige, 
597.) 

It  will  be  seen,  that  under  the  Code  of  1848,  these  proceed- 
ings could  not  have  been  instituted  against  a  non-resident, 
against  whom  a  justice's  judgment  had  been  rendered,  and 
transcript  filed.  He  could  be  reached  only  upon  a  judgment  in 
a  court  of  record.  Whether  this  was  an  oversight,  or  whether 
section  247  was  originally  intended  by  the  codifiers  to  embrace 
judgments  in  courts  of  record  only,  it  is  difficult  to  say. 

The  Legislature  of  1849  evidently  supposed  that  it  did  em- 
brace justices'  judgments ;  and  hence  the  amendment  of  that 
year,  which  put  non-residents  on  an  equality  with  residents 
against  whom  a  transcript  of  a  justice's  judgment  had  been 
filed.  An  argument  may  be  made,  that  section  247  did  not 
embrace,  and  was  not  designed  to  embrace  justices'  judgments. 
What  argument  is  this  ?  Section  247  is  found  under  title  nine, 
entitled,  "  Of  the  execution  of  the  judgment  in  civil  actions." 
The  first  chapter  before  this  is,  "  Of  the  manner  of  entering 
judgment."  The  second  chapter,  "  Of  trial  by  referees."  The 
third  chapter,  "  Of  trial  by  the  court."  All  of  these  chapters 
refer  to  judgments  and  executions  in  courts  of  record,  and  to  no 
other.  Then  chapter  second,  of  title  nine,  which  contains  sec- 
tion 247,  next  following  the  title  which  treats  "  of  the  execution 
of  the  judgment  in  civil  actions,"  treats  of  "  proceedings  supple- 
mentary to  the  execution."  Again,  the  codifiers,  in  section  238, 
use  the  phrase,  "  the  party  in  whose  favor  judgment  is  given ;" 
the  same  phrase  being  used  in  section  230  of  chapter  six,  which 
provides  that  "judgment  may  be  given  for  or  against  one  or 
more  of  several  defendants,  and  it  may  determine  the  ultimate 
rights  on  each  side,  as  between  themselves."  So  in  section  240, 
they  speak  of  "a  judgment  which  requires  the  payment  of 
money,  or  of  the  delivery  of  real  or  personal  property ;  and  in 
the  same  section,  mention  is  made  of  a  "  certified  copy  of  the 
judgment."  In  section  244,  they  speak  of  the  "judgment-roll." 
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In  neither  chapter  of  title  nine  is  language  employed  from 
which  we  can  infer  that  these  chapters  were  applicable  to 
judgments,  other  than  those  of  courts  of  record.  Besides,  I 
think  a  fair  construction  of  section  247,  by  itself,  excludes  the 
idea  that  the  judgment  of  a  justice  of  the  peace  was  included 
among  those  which  could  be  the  foundation  of  these  proceed- 
ings. The  section  contemplated  two  cases :  one,  where  the  debtor 
resided  out  of  the  State ;  and  the  other,  where  he  resided  in  the 
State.  In  the  former  case,  the  execution  must  have  been  issued 
to  the  county  where  the  judgment-roll  was  filed ;  in  the  latter 
case,  to  the  county  where  he  resided,  whether  the  judgment-roll 
was  filed  there  or  elsewhere.  In  either  case  the  execution  must 
have  had  for  its  foundation  a  "judgment-roll."  Any  other  con- 
struction would  involve  the  before-mentioned  anomaly,  to  wit : 
that  a  judgment-debtor,  in  a  justice's  court,  although  a  tran- 
script had  been  filed,  and  judgment  docketed,  and  execution  re- 
turned unsatisfied,  could  not  be  proceeded  against  if  he  were  a 
non-resident.  In  other  words,  favors  were  granted  to  non-resi- 
dents which  were  denied  to  residents  of  the  State. 

This  has  not  been  the  policy  of  governments.  However  this 
may  be,  the  Legislature  of  1849  supplied  the  omission  in  regard 
to  non-residents,  by  adding  after  the  words  "judgment-roll,"  a 
"transcript  of  a  justice's  judgment  is  filed."  Section  56  was 
also  amended,  or  rather  section  63  was  substituted  for  it.  This 
amendment  was,  that  no  judgment  of  a  justice  of  the  peace,  for 
a  less  sum  than  $25  exclusive  of  costs,  thereafter  docketed, 
should  be  a  lien  upon,  or  enforced  against  real  property.  And 
subdivision  13,  of  section  64,  in  relation  to  the  issuing  of  execu- 
tions to  the  sheriff  upon  judgments  rendered  by  justices,  and 
docketed  with  the  clerk,  provides  that  they  should  be  executed 
in  the  same  manner  as  other  executions  and  judgments  of  the 
County  Court,  except  as  provided  in  section  63. 

The  effect  of  these  amendments  is  this ;  section  292  requires 
that  an  execution  against  "  property"  of  the  judgment-debtor  be 
returned.  Section  464  defines'" property,"  as  used  in  the  Code, 
to  mean  "real  and  personal  property."  An  execution  on  a 
justice's  judgment,  for  less  than  $25,  is  no  lien  on  real  property, 
and  goes  against  personal  only,  and  hence  the  return  of  an  exe- 
cution on  such  a  judgment  cannot  be  the  basis  for  supplementary 
proceedings. 
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Section  292  was  amended  in  1851,  by  inserting  after  the 
words  "justice's  judgment,"  "twenty-five  dollars  or  upwards, 
exclusive  of  costs."  Why  this  amendment  ?  If  a  non-resident 
could  before  this  have  been  proceeded  against,  on  the  return  of 
an  execution,  issued  to  the  county  where  the  transcript  was 
filed,  this  amendment  was  entirely  useless,  unless  the  plaintiff 
will  contend  that  the  Legislature  intended  that  a  non-resident 
should  not  be  proceeded  against  unless  the  j  udgment  was  over  $25, 
whereas  a  judgment  for  any  less  sum  should  be  a  sufficient  basis 
for  these  proceedings  against  a  resident.  But  on  the  theory  that 
an  execution  must  first  go  against  real  and  personal  property,  the 
amendment  was  sensible,  for  it  said  in  express  terms,  what  be- 
fore was  a  matter  of  inference  and  construction. 

The  view  of  the  question  now  taken  harmonizes  the  different 
sections  of  the  Code,  makes  the  various  amendments  consistent 
with  it  and  each  other,  and  leaves  the  law  as  to  proceedings  in 
the  nature  of  a  creditor's  bill  upon  justices' judgments,  where 
it  was  previous  to  the  enactment  of  the  Code,  except  that  now 
it  is  not  necessary  that  the  judgment  should  be  for  at  least  $100, 
but  it  must  be  at  least  $25. 

The  Revised  Statutes  required  that  the  Court  of  Chancery 
should  dismiss  every  suit  concerning  property,  where  the  matter 
in  dispute,  exclusive  of  costs,  did  not  exceed  $100.  (2  Rev. 
Stat,  173,  §  37.) 

The  reason  for  this  really  was,  not  that  it  was  beneath  the 
dignity  of  the  court,  to  entertain  actions  for  so  small  and 
trivial  an  amount,  but  that  the  litigation  in  that  court  would, 
considering  the  costs,  be  necessarily  vexatious  and  oppressive  to 
the  suitor,  and  exhaust  more  than  the  subject  of  controversy. 
"The  remedy  would  be  worse  than  the  disease."  This  the 
Legislature  and  the  codifiers  well  knew ;  and  it  is  doing  them 
injustice  to  suppose  that  they  intended  that  upon  a  judgment 
for  one  dollar,  or  any  sum  less  than  twenty-five  dollars,  the 
debtor  might  be  compelled  to  answer  on  oath  concerning  his 
property ;  that  witnesses  might  be  called  to  testify  ;  an  injunc- 
tion-order issued ;  a  receiver  appointed ;  and,  finally,  the  debtor 
made  liable  to  pay  witness-fees  and  disbursements,  and  a  fixed 
sum  in  addition,  not  exceeding  thirty  dollars,  as  costs. 

The  order  appealed  from  should  be  reversed. 
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DEMESTG  a.  THE  NEW  YORK  MAEBLE  CO. 

Supreme  Court,  First  District;  Special  Term,  December,  1860. 
RECEIVER. — PRIORITY  OF  APPOINTMENT. 

The  plaintiff  brought  an  action  against  a  corporation  and  certain  of  its  trustees, 
and  obtained  an  injunction  and  an  order  for  a  receiver,  referring  it  to  a  referee 
to  appoint  a  suitable  person.  The  trustees  who  were  defendants,  appealed 
from  this  order,  and  obtained  a  stay  of  proceedings,  and  meanwhile  brought  a 
suit  against  the  same  corporation  and  obtained  the  appointment  of  a  receiver. 
The  order  for  a  receiver  in  the  first  action  was  subsequently  affirmed,  and  the 
referee  thereupon  proceeded  under  the  order  and  appointed  a  receiver. 

Hdd,  that  the  latter  appointment  related  back  to  the  time  of  granting  the 
order  of  reference,  and  gave  the  receiver  so  appointed  a  right  to  possession  of 
the  assets,  to  the  exclusion  of  the  other. 

Motion  by  a  receiver  of  a  corporation,  who  was  appointed  in 
this  action,  to  compel  a  receiver  appointed  in  another  action  to 

deliver  to  him  the  assets. 

/ 

The  action  was  brought  by  the  plaintiff  against  the  New  York 
Marble  Co,,  and  Henry  Dwight  and  James  R.  Bume,  who  were 
trustees  of  that  company. 

From  the  papers  used  on  this  motion  it  appears  that  in  March, 
1860,  an  order  of  reference  was  made  to  James  "W.  Fowler,  Esq., 
to  appoint  a  receiver  of  the  New  York  Marble  Company,  who 
should  manage  its  affairs  and  pay  its  debts  under  the  direction 
of  the  court ;  during  the  pendency  of  the  action,  the  defendants, 
Henry  Dwight  and  James  R.  Bume,  being  enjoined  and  re- 
strained from  any  further  interference  with  the  property  and 
affairs  of  the  company,  on  the  ground  of  their  alleged  fraudu- 
lent mismanagement  as  officers  and  trustees.  From  this  order 
Dwight  and  Bume  appealed  to  the  general  term,  and,  pending 
the  appeal,  obtained  a  stay  of  proceedings,  restraining  Mr. 
Fowler,  the  referee,  from  proceeding  to  appoint  a  receiver  of 
the  company. 

On  the  same  day  on  which,  and  immediately  after,  the  order 
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of  injunction  was  made,  Bume  instituted  a  suit  against  the 
company  in  his  own  behalf,  to  recover  the  sum  of  about  $15,000, 
claimed  to  be  due  for  cash  loaned  by  him  to  the  company.  In 
this  suit  judgment  was  immediately  entered  by  confession  and 
consent  of  his  co-trustee,  Dwight,  and  the  sheriff  forthwith 
made  a  levy  upon  execution,  and  was  proceeding  to  sell  the 
property  of  the  company  for  Bume's  benefit,  when  Deming, 
the  plaintiff  in  this  action,  procured  an  order  setting  aside  all 
proceedings  in  Burne's  suit  subsequent  to  judgment,  and  the 
defendants  Bume  and  Dwight  were  ordered  to  show  cause  why 
they  should  not  bejpunished  for  their  violating  the  order  enjoining 
them  from  interfering  with  the  property  of  the  company  above 
referred  to. 

Bume  then  commenced  another  action  in  this  court,  for  the 
same  alleged  claim,  and  this  time  obtained  judgment  by  de- 
fault, for  about  $15,300.  On  this  judgment  execution  was 
issued,  and  the  property  of  the  company,  worth  about  $25,000, 
was  sold  out  under  it  to  one  Demarest,  for  less  than  $6,000, 
and  the  execution  was  returned  unsatisfied  for  the  balance. 
Bume,  on  the  28th  of  August  last,  procured  Jeremiah  F.  Jen- 
kins, Esq.,  to  be  appointed  receiver  of  the  company's  assets  and 
property,  and  he  entered  into  possession  as  such,  and  proceeded 
to  collect  moneys  due  to  the  company,  and  to  discharge  the 
general  duties  of  receiver  for  Bume's  benefit. 

In  the  month  of  October  last,  the  general  term  affirmed  the 
injunction-order  of  the  special  term  which  referred  the  appoint- 
ment of  receiver  to  James  W.  Fowler,  Esq.,  and  the  stay  of 
proceedings  being  at  an  end,  Mr.  Fowler  accordingly  filed  his 
report,  dated  Oct.  14,  1860,  whereby  he  appointed  "William  "W. 
Green  the  receiver  of  the  company. 

Mr.  Green  attempted  to  enter  on  the  discharge  of  his  duties, 
but  was  forcibly  prevented  from  doing  so  by  Jenkins,  who 
claimed  to  be  receiver  by  prior  appointment. 

This  motion  was  made  by  Green  to  compel  Jenkins  to  deliver 
up  to  him  the  custody  and  possession  of  the  company's  prop- 
erty and  assets,  and  to  restrain  Jenkins  from  any  further  inter- 
ference with  said  company  or  said  Green,  as  receiver  or  other- 
wise ;  claiming  that  when  the  order  of  reference  was  made  for 
the  selection  of  a  person  to  be  receiver,  and  a  receiver  was 
subsequently  appointed  in  pursuance  thereof,  his  title  vested 
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by  relation  from  the  date  of  the  order,  and  attached  upon  all 
the  property  to  which  the  receivership  could  properly  extend, 
exactly  in  the  same  manner  and  to  the  same  effect  as  if  the 
order,  instead  of  directing  the  reference,  had  named  the  re- 
ceiver. 

W.  H.  L.  Barnes,  for  the  motion. 
L.  S.  Chatfield,  opposed. 

HOGEBOOM,  J. — I  think  the  appointment  of  Green  as  receiver 
was  regular,  and  by  relation  dates  back  to  the  period  when  the 
order  of  reference  was  granted  to  appoint  a  receiver.  The 
appointment  of  Jenkins  as  receiver,  in  proceedings  subsequent- 
ly commenced,  was  improvident  if  not  irregular.  In  the  con- 
test for  the  possession  and  control  of  the  assets  of  the  company, 
I  think  Green  is  entitled  to  precedence,  as  having  by  relation 
received  the  first  appointment,  and  therefore  that  the  other 
receiver  should  surrender  to  him  the  assets  of  the  company. 

But  it  is  suggested,  by  affidavit,  on  the  part  of  the  defendants 
Dwight  and  Bume,  in  the  Deming  suit,  that  Green  is  not  a  suit- 
able pei-son  for  receiver — has  rival  interests,  which  will  bring 
him  in  conflict  with  those  of  the  New  York  Marble  Company, 
and  is  hostile  to  the  parties  who  are  most  largely  interested  in 
its  affairs;  that  his  appointment  was  made  without  proper 
notice  to  these  parties,  and  when  they  supposed  the  matter  was 
still  open  for  examination  and  the  introduction  of  testimony 
before  the  referee.  As  the  case  now  stands,  these  affidavits  are 
not  answered,  and  they  show  a  state  of  facts  which  the  parties 
interested  ought  to  have  some  opportunity  of  bringing  to  the 
notice  of  the  court  by  way  of  objection  to  the  appointment  of 
Green,  if  they  shall  be  so  advised.  To  give  them  an  opportu- 
nity to  do  so,  I  think  it  proper  to  postpone  for  a  short  time  the  . 
operation  of  the  order,  which  must  be  made,  in  the  present 
attitude  of  the  case,  requiring  Jenkins  to  surrender  to  Green 
the  assets  of  the  company.  This  can  do  no  harm,  as  there  is 
only  an  insignificant  amount  of  assets  in  the  hands  of  Jenkins, 
and  the  injunction  may  in  the  mean  time  be  continued. 

The  order  will,  therefore,  require  Jenkins  to  deliver  over  to 
Green  the  property  and  effects  of  the  company  on  or  before  the 
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15th  day  of  January  next,  unless  in  the  mean  time  some  other 
receiver  be  appointed  in  the  place  of  the  said  Green,  or  some 
other  order  be  made  in  the  premises.  The  injunction  already 
granted  to  be  in  the  mean  time  continued. 


GENIN  a.  CHADSEY. 

New  York  Superior  Court;  Special  Term,  January^  1861. 
STAY  OF  PROCEEDINGS. — SECURITY  ON  APPEAL. 

On  appeal  from  an  order  granting  an  injunction,  as  well  as  on  appeals  from  other 
orders,  the  court  may  grant  a  stay  of  the  respondent's  proceedings  upon  the 
order. 

What  security  should  be  required  on  such  a  stay  in  the  case  of  an  injunction  re- 
straining an  alleged  violation  of  a  sign  or  trade -mark. 

Motion  for  a  stay  on  appeal. 

This  was  an  action  brought  to  restrain  the  defendants  from 
using  the  name  or  motto  "  Live  and  Let  Live"  upon  the  signs 
at  their  refreshment  saloon,  No.  212  Broadway,  on  the  ground 
that  it  was  an  infringement  on  the  plaintiff's  right  to  the  sole 
use  of  the  name  in  that  vicinity ;  such  name  having  been  kept 
up  at  his  saloon  No.  214  Broadway,  for  many  years. 

The  plaintiff  obtained  a  temporary  injunction,  and  the  de- 
fendants having  appealed  to  the  general  term,  made  a  motion 
for  a  stay  of  proceedings  until  the  appeal  could  be  heard. 

J.  W.  Culver,  for  the  motion. 
E.  W.  Dodge,  opposed. 

HOFFMAN,  J". — This  is  a  motion  to  stay  proceedings  upon  an 
order  granting  an  injunction. 

The  appeal  in  this  case  is  expressly  authorized  by  subdivision 
1,  of  section  349. 


jOr 
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No  appeal  taken  under  that  section  operates  as  a  stay  of  pro- 
ceedings ;  and  no  security  is  requisite. 

But  the  power  of  the  court  to  grant  a  stay  upon  terms,  is  as 
applicable  to  cases  of  appeal  from  orders  granting  an  injunction 
as  to  any  orders.  (4  Abbotts'  Pr.,  285.) 

In  Howe  a.  Searing,  Superior  Court,  General  Term,  June, 
1860,  the  subject  was  examined,  and  the  power  recognized.  It 
was  held,  that  where  the  general  term  had  affirmed  a  judgment 
for  a  perpetual  injunction,  and  there  was  an  appeal,  a  judge  at 
special  term  could  grant  a  stay  of  proceedings  pending  the  ap- 
peal. To  stay  the  execution  or  enforcement  of  an  injunction  is 
less  objectionable  than  to  renew  one  ordered  to  be  discharged. 
The  difficulty  here  is  as  to  the  proper  terms.  The  damage  to 
the  plaintiff  by  withdrawing  customers  is  one  scarcely  capable 
of  being  ascertained,  should  the  plaintiff's  right  declared  at 
special  term  be  sustained  ;  and  this  was  one  reason  for  granting 
the  inj  unction  before  the  trial.  The  damages  to  the  defendants, 
if  the  sign  continues,  and  he  succeeds,  will  be  perhaps  ex- 
clusively his  costs  and  fees.  Under  such  circumstances,  I  think 
the  defendants  must  be  compelled  to  give  an  undertaking  with 
one  surety,  conditioned  to  pay  the  sum  of  two  hundred  dollars, 
expressly  as  liquidated  damages  and  not  by  way  of  penalty,  in 
case  the  order  allowing  the  injunction  shall  be  affirmed  by  the 
general  term  of  this  court,  or  the  appeal  be  dismissed.  This 
will,  I  presume,  cover  the  probable  damages,  for  say  a  month's 
delay  in  getting  the  decision,  and  the  extra  fees  of  counsel  on 
the  argument. 


THE  PEOPLE  on  rel.  McSPEDON  a.  HAWS. 
Supreme  Court,  First  District;  Special  Term,  January,  1861. 


I 

MANDAMUS. — JUDICIAL  DETERMINATION. — CONSTTTUTIONAL  LAW. 

The  act  of  1860  (Laws  of  1860,  1024,  ch.  509,  §  6)  provided  that  the  supervisors  of 
the  city  and  county  of  New  York  should  raise  a  sum  to  pay  whatever  sum 
within  a  certain  amount  should  be  found  due  to  certain  contractors,  and  author- 


NEW  YOEK.  71 


The  People  on  ret.  McSpedon  a.  Haws. 


ized  the  comptroller  to  pay  the  amount  when  the  same  should  be  judicially 
determined. 

Held,  1.  That  the  statute  did  not  require  that  the  claimants  should  obtain 
a  judicial  determination  by  action,  as  a  preliminary  before  proceeding  by  man- 
damus, but  that  on  their  application  for  a  mandamus  against  the  comptroller, 
the  court  might  order  a  reference  to  determine  the  amount. 

2.  That  in  such  proceeding  it  was  not  necessary  or  proper  to  pass  upon  the 
constitutionality  of  the  statute. 

Although  a  statute  under  which  public  expenses  are  incurred  may  be  unconstitu- 
tional, a  tax  may  properly  be  levied  to  meet  those  expenses. 

Application  for  a  mandamus  against  the  comptroller  of  the 
city  of  New  York. 

The  facts  of  the  case  are  fully  stated  in  our  report  of  the 
previous  proceedings  on  mandamus  against  the  board  of  super- 
visors. (11  Ante, 


J.  T.  Brady,  J.  W.  Edmonds,  and  Mr.  FuUerton,  for  the 
relators. 

A.  R.  Lawrence  and  H.  H.  Anderson,  for  the  comptroller. 

SUTHERLAND,  J.  —  I  shall  at  present  merely  state  the  con- 
clusions at  which  I  have  arrived  in  this  matter,  without  stating 
the  grounds  or  reasons  for  such  conclusions  at  large.  These 
conclusions  are  as  follows  : 

I.  The  judicial  determination  mentioned  in  the  6th  section  of 
the  act  of  April  17,  1860,  —  which  judicial  determination,  it 
may  be  conceded,  is  to  be  had  or  made  before  the  comptroller 
is  authorized  to  pay  to  the  relators  any  part  or  portion  whatever 
of  the  amount  which  the  supervisors  by  that  section  are  direct- 
ed to  raise  and  collect,  or  which  they  have  caused  to  be  raised 
and  collected  for  the  purpose  mentioned  in  the  section,  —  can 
properly  be  had  or  made  in  this  proceeding  for  a  mandamus. 

The  comptroller  is  not  required  to  pay,  nor  can  the  mandamus 
issue,  until  the  judicial  determination  shall  have  been  had  ;  but 
the  demand  of  payment  by  the  relators,  and  the  refusal  of  the 
comptroller  to  pay,  on  the  ground  that  there  had  been  no  such 
judicial  determination,  properly  and  necessarily,  under  the  pro- 
visions of  the  section,  calls  for  such  judicial  determination  in 
deciding  this  motion  or  proceeding  for  a  mandamus  requiring 
the  comptroller  to  pay. 


72  ABBOTTS'  PRACTICE  REPORTS. 

The  People  on  rel.  McSpedoo  a.  Haws. 

It  was  not  required  of  the  relators  that  they  should  have  or 
procure  this  judicial  determination,  in  an  independent  action  or 
proceeding  against  the  board  of  supervisors  or  other  body  or 
person,  before  making  the  demand  of  the  comptroller,  or  before 
instituting  this  proceeding  for  a  mandamus  on  his  refusal  to 
pay. 

II.  The  judicial  determination  so  to  be  had  or  made  in  this 
matter  or  proceeding  before  a  mandamus  can  issue  to  the  comp- 
troller directing  him  to  pay,  should  be  a  judicial  determination 
not  only  of  the  amount  due  to  the  relators  as  contractors  with 
the   commissioners  of  records  for  work  actually  done  under 
their  contract  according  to  the  contract  price,  assuming  the  act 
of  1855,  authorizing  and  appointing  the  commissioners  of  rec- 
ords, to  be  constitutional,  which  amount  can  be  ascertained  by 
the  usual  order  of  reference,  but  a  judicial  determination  also 
of  the  constitutional  questions  and  objections  raised  and  urged 
in  this  matter  in  behalf  of  the  comptroller,  unless  the  manda- 
mus should  and  must  issue  notwithstanding  a  decision  of  such 
constitutional  questions  or  points  in  his  favor. 

III.  It  does  not  follow,  conceding  the  act  of  April  13,  1855, 
appointing   or  organizing   the   commissioners   of  records,   for 
the  reasons  urged  on  the  part  of  the  comptroller,  to  be  un- 
constitutional, and  the  contracts  made  under  it  by  and  with  the 
commissioners  to  be  void  as  to  the  commissioners,  or  even  as  to 
the  city  of  New  York,  that  the  6th  section  of  the  act  of  1860  is 
therefore  null  and  void. 

If  the  Legislature  had  no  constitutional  right  or  power  to 
,name  or  appoint  the  commissioners  by  the  act  of  1855  itself;  or 
if  the  act  was,  and  was  intended  to  be,  an  evasion  of  the  consti- 
tutional provisions  intended  to  secure  cities  and  counties,  &c., 
the  election  or  appointment  of  their  own  officers ;  yet  as  in 
fact  the  commissioners  of  records  were  named  in  or  appointed 
by  the  act  of  1855,  and  did  in  fact  organize  and  make  contracts 
under  it,  and  as  it  does  not  appear  that  either  the  attorney- 
general,  or  the  city  of  New  York,  or  any  officer  or  officers 
elected  by  the  electors  or  appointed  by  the  authorities  of  the 
city  or  county  of  New  York,  had  ever  by  any  direct  proceed- 
ing attempted  to  remove  such  commissioners,  or  questioned 
the  constitutionality  of  their  appointment,  I  think  the  Legis- 
lature might  constitutionally  direct  the  payment  of  the  amount 
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due  to  the  relators  and  others  for  services  actually  performed 
under  their  contracts  with  the  commissioners,  and  cause  a 
sufficient  sum  for  such  payment  to  be  raised  by  tax  on  the 
estates  and  property  of  and  within  the  city  and  county  of 
New  York,  conceding  the  act  of.  1855,  appointing  the  commis- 
sioners, to  be  unconstitutional,  and  the  contracts  made  under  it 
void,  so  that  neither  the  commissioners  or  the  city  of  New  York 
could  enforce  them. 

I  am  free  to  say,  that  the  view  now  expressed  as  to  the  im- 
materiality of  the  constitutional  questions  in  making  the  judicial 
determination  called  for  by  section  6  of  the  act  of  1860, 
may  be  considered  as  somewhat  inconsistent  with  the  views  ex- 
pressed by  me  recently  on  the  application  for  a  mandamus  to 
the  board  of  supervisors  ;  but  the  view  now  taken  and  express- 
ed as  to  the  construction  of  section  6  of  the  act  of  1860, 
was  first  suggested  at  the  general  term  on  the  argument  of  the 
appeal  from  my  order  granting  the  mandamus  to  the  board  of 
supervisors ;  when,  also,  my  attention  was  first  called  to  the 
case  of  Town  of  Guilford  a.  Supervisors  of  Chenango  County. 
(3  Kern.,  143.) 

IY.  If  the  foregoing  conclusions  are  correct,  it  follows: 
1st.  That  it  is  not  necessary  or  proper  on  this  application  to 
decide  the  constitutional  questions  and  objections  raised  and 
urged  on  the  part  of  the  comptroller  in  this  matter.  2d.  That 
there  should  be  a  reference  to  some  suitable  person  as  referee, 
to  ascertain  and  report  whether  the  amount  claimed  by  the 
relators,  and  demanded  of  the  comptroller,  is  actually  due  and 
owing  to  them,  for  services  actually  performed  under  a  contract 
or  contracts  made  with  the  commissioners,  as  stated  in  the 
papers  on  which  they  apply  for  the  mandamus ;  or  to  ascertain 
and  report  the  sum  or  amount  which  is  so  due  and  owing  to 
them ;  and  to  take  and  state  an  account  of  the  amount  or  sum 
(if  any)  which  may  be  found  to  be  so  due  and  owing ;  a»d  to 
report  the  same  with  the  proofs  taken  by  the  referee.  3d.  That 
on  the  coming  in  of  such  reports  and  proofs,  a  determination 
must  be  made  by  the  court  of  the  amount  (if  any)  so  actually 
due  and  owing  to  the  relators,  by  the  confirmation  or  modifica- 
tion of  such  report,  or  otherwise ;  and  that  thereupon  a  manda- 
mus must  issue  to  the  comptroller  to  pay  to  the  relators  the 
amount  so  judicially  determined  to  be  due  to  them ;  such 
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amount,  however,  not  to  exceed  the  amount  heretofore  de- 
manded by  them  of  the  comptroller. 

V.  The  Hon.  Benjamin  W.  Bonney  is  named  as  such  referee, 
and  the  order  of  reference  is  to  be  settled  on  one  day's  notice. 


THE   NEW  YOEK  ICE   COMPANY  a.  THE   NOETH- 
WESTEEN  INSURANCE  COMPANY. 

Supreme  Court,  First  District ;  Special  Term,  January,  1861, 

MOTION  TO  COMPEL  AMENDMENT  OF  PLEADING. — EULE  50. — 
EXCUSE  FOR  DELAY. 

A  motion  to  strike  out  matter  from  a  pleading  cannot  be  made  unless  notice 
thereof  is  served  within  twenty  days  after  service  of  the  pleading. 

This  rule  applied  in  a  peculiar  case  where  the  moving  party  sought  to  excuse  his 
delay  on  the  ground  that  he  had  been  misled. 

Motion  to  strike  out  parts  of  a  complaint. 
The  facts  are  stated  in  the  opinion. 

BARNARD,  J. — This  is  a  motion  to  strike  out  parts  of  a  com- 
plaint as  irrelevant  and  unnecessary. 

The  preliminary  objection  that  the  notice  of  motion  was  not 
served  within  twenty  days  after  service  of  the  complaint  is 
made.  Defendants  say  they  have  been  misled  by  the  plaintiffs, 
and  that  therefore  the  case  does  not  come  within  the  provisions 
of  Eule  50. 

To  understand  this  claim  of  defendants,  a  resume  of  the  pro- 
ceedings had  in  this  and  another  cause  will  be  necessary. 

The  plaintiffs  commenced  an  action,  by  the  complaint  in 
which  they  prayed  to  recover,  on  a  policy  of  insurance  issued  by 
defendants,  for  a  loss  alleged  to  have  been  insured  against ;  and 
if  it  should  be  found  necessary  to  reform  the  policy  in  order  to 
enable  them  to  recover  thereon,  then  that  the  policy  should  be 
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reformed.  This  action  was  brought  to  trial  as  an  equity  cause  at 
a  special  term,  before  Justice  Ingraham,  who,  after  hearing  the 
evidence  adduced  on  both  sides  on  the  question  of  reformation, 
held  that  the  plaintiffs  had  not  shown  themselves  entitled  to 
that  relief,  and  dismissed  the  complaint ;  making,  on  the  23d  of 
December,  1859,  the  following  order :  "  It  is  ordered  and  ad- 
judged that  plaintiffs  are  not  entitled  to  the  relief  prayed  in 
this  complaint,  to  have  the  policy  reformed;  and  that  said 
complaint  be  and  is  hereby  dismissed,  without  prejudice,  how- 
ever, to  said  plaintiffs'  right  to  bring  an  action  at  law  upon  the 
policy  of  insurance  set  out  in  the  complaint.  It  is  further 
ordered,  that  the  said  dismissal  be  without  costs  to  either  party." 
Afterwards,  on  the  5th  of  July,  1860,  Judge  Ingraham,  on  ap- 
plication of  plaintiffs,  made  an  order  amending  the  above  order 
by  inserting  therein,  after  the  words  "  set  out  in  the  complaint," 
the  words  "  or  the  plaintiff  may  serve  a  new  complaint  at  law 
in  this  action  on  payment  by  plaintiffs  to  defendants  of  all  in- 
terlocutory costs  since  the  filing  of  the  complaint,  and  costs 
of  this  motion,  ten  dollars." 

From  the  order  of  July  5th  the  defendants  appealed  to  the 
general  term. 

Pending  this  appeal,  plaintiffs,  on  the  17th  of  July,  1860,  pur- 
suant to  the  order  of  July  5, 1860,  served  defendants  with  a  new 
complaint  at  law  in  the  action  which  had  been  tried  and  decided 
by  Judge  Ingraham ;  and  on  the  21st  of  July,  plaintiffs,  pursuant 
to  the  order  of  December  23,  1859,  commenced  this  action 
by  the  service  of  a  summons  and  complaint,  accompanied  with 
a  written  notice  stating  that  the  new  action  was  commenced  as 
a  precautionary  measure  to  prevent  defendants  from  setting  up 
as  a  defence  that  no  action  had  been  commenced  within  twelve 
months  after  the  loss,  and  further  stating  that  the  complaint 
served  with  the  notice,  and  the  complaint  served  on  July  17, 
1860,  were  identically  the  same  and  for  the  same  claim  or  cause 
of  action,  and  that  the  summons  served  with  the  notice  was  for 
the  same  cause  of  action  as  the  summons  in  the  action  which 
had  been  tried. 

The  defendants'  counsel,  on  the  argument,  claimed  that  the 
written  notice  had  misled  the  defendants'  attorneys,  and  had 
induced  in  their  minds  a  belief  that  this  action,  from  and  after 
the  service  of  the  summons  and  complaint  and  accompanying 
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written  notice,  was  to  remain  in  statu  quo  until  after  the  de- 
cision of  the  appeal  from  the  order  of  July  5,  1860,  when,  if 
the  order  so  appealed  from  should  be  reversed',  this  action 
should  be  proceeded  with.  The  question  would  naturally  pre- 
sent itself,  what  was  to  become  of  this  action,  in  case  the  order 
of  July  5,  1860,  was  affirmed.  The  defendants'  counsel  has 
not  told  us  what  belief  on  this  point  was  induced  in  the  minds 
of  defendants'  attorneys  by  the  notice.  The  notice  states 
nothing  specifically  in  respect  to  the  plaintiffs'  intention  to  pros- 
ecute or  not  to  prosecute  defendants  in  the  event  of  the  decision 
of  the  appeal.  Would  the  defendants'  attorneys,  on  the  affirm- 
ance of  the  order  of  July  6,  1860,  have  considered  this  action 
as  being  ipso  facto  out  of  court,  or  as  having  been  never  com- 
menced ? 

It  is  not  contended  that  the  notice  had  the  effect  of  rendering 
the  service  of  the  summons  and  complaint  nugatory,  so  that  no 
action  was  thereby  commenced  ;  but  simply  that  the  notice  in- 
duced a  belief  that  no  proceedings  were  to  be  had  in  this  action, 
except  upon  the  happening  of  a  certain  contingency.  The 
notice  did  not  legitimately  have  any  such  effect.  It  did  not 
deprive  or  in  any  way  limit  defendants  as  to  any  defence  they 
might  have  to  the  action,  or  to  any  proceeding  they  might  see 
fit  to  take  in  relation  thereto.  It  only  apprised  them  of  the  ob- 
ject of  the  action,  leaving  it  to  them  to  enter  into  a  stipulation 
with  plaintiff  respecting  the  prosecution  or  n  on  -prosecution  of 
the  action,  or  to  apply  to  the  court,  if  they  saMr  fit,  for  an  order 
extending  the  time  to  answer  or  demur,  or  make  such  motion 
in  relation  to  the  complaint  as  they  should  see  proper  till  after 
the  decision  of  the  appeal.  The  defendants  did  neither.  The 
utmost  that  they  did  was  to  obtain  from  plaintiffs'  attorney  oral 
extensions  of  time  to  answer. 

But  if  there  is  any  doubt  as  to  whether  this  notice  legitimate- 
ly tended  to  mislead  defendants,  the  affidavits  read  by  the 
plaintiffs  on  this  motion  show  that  defendants'  attorneys  were 
not  in  fact  misled.  Those  affidavits  show  that  long  before  the 
decision  of  the  appeal,  to  wit,  in  September,  October,  and 
November,  1860  (the  appeal  was  decided  December  13,  1860), 
plaintiffs'  attorney  and  his  clerk  frequently  requested  one  of 
defendants'  attorneys  to  send  in  their  answer  to  the  complaint, 
which  said  defendants'  attorney  as  often  promised  to  do,  and 


NEW  YORK. 


Munson  a.  HowelL 


that  particularly  said  defendants'  attorney,  in  answer  to  one  of 
plaintiffs'  attorney's  application  for  an  answer,  wrote  the  fol- 
lowing note  to  plaintiff's  attorneys : 

"  Dear  Sir — Tour  answer  must  be  put  in,  and  shall  be  shortly. 
Do  be  patient  till  we  enter  judgment  in  the  omnibus  suit,  if  it 
is  ever  done." 

There  is  no  affidavit  contradicting  the  allegations  in  plaintiffs' 
affidavit.  Their  requests  and  promises  are  totally  inconsistent 
with  the  idea  that  the  defendants'  attorneys  were  under  the 
impression  that  there  was  to  be  no  answer  put  in  and  no  pro- 
ceeding had  in  this  action  till  after  the  decision  of  the  appeal. 

There  is,  consequently,  nothing  to  take  the  case  out  of  the 
operation  of  Rule  50,  and  the  preliminary  objection  is  well 
taken. 

Motion  denied,  with  costs. 


MUNSON  a.  HOWELL. 
Supreme  Court,  Seventh  District;  General  Term,  Sept.,  1860. 

EXECUTORS  AND  ADMINISTRATORS. — REFERENCE  OF  DISPUTED 
CLAIMS. — COSTS. 

A  reference  of  a  disputed  claim  against  the  estate  of  a  deceased  person,  had  pur- 
suant to  the  provisions  of  the  Revised  Statutes  (2  Rev.  Stat.,  88,  §§  36,  37),  by  filing 
the  stipulation  and  entering  a  rule  to  refer,  is  to  be  deemed  an  action,  with  the 
usual  incidents  thereof. 

The  filing  of  the  agreement  and  entry  of  the  order  to  refer  a  claim  against  the 
estate  of  a  decedent,  is  equivalent  to  a  voluntary  appearance  on  the  part  of  the 
claimant ;  and,  if  he  fails  to  recover,  he  is  liable  for  costs  as  in  an  action,  as 
much  as  other  parties  in  actions.0 

*  The  decisions  upon  this  question  are  conflicting,  but  the  weight  of  authority 
is  with  the  case  above.  In  Lansing  a.  Cole,  (3  Code  R.,  246),  it  was  held  by  the 
Supreme  Court  at  special  term,  in  the  third  district,  in  1851,  that  these  proceed- 
ings upon  the  reference  of  a  claim  against  an  executor  or  administrator,  are  a 
suit  at  law,  within  the  meaning  of  section  41  of  the  same  title ;  and  where  judg- 
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Section  317  of  the  Code  does  not  alter  this  rule,  except  so  far  as  to  allow  the  pre- 
vailing party  to  recover  disbursements. 

Appeal  from  an  order,  made  at  special  term,  affirming  an 
adjustment  of  costs  by  the  clerk. 

James  L.  Munson,  the  plaintiff  in  this  proceeding,  presented 
a  claim  to  T.  M.  Howell  and  others,  who  were  administrators 
of  the  estate  of  one  Mallory,  deceased  ;  and  they  disputing  the 
claim,  it  was  agreed  that  it  should  be  referred  under  the  statute 
(2  R&v.  §>tat.,  89).  The  referees  reported  against  the  claimant, 
and  the  defendants  entered  up  judgment  for  costs  as  in  an 
action. 

The  adjustment  of  costs  having  been  confirmed  by  the  court  at 
special  term,  on  appeal  from  the  clerk,  the  plaintiff  appealed  to 
the  court  at  general  term. 

ment  is  recovered  on  such  a  reference  against  the  executor  or  administrator,  costs 
do  not  follow  unless  it  is  shown  that  defendant  unreasonably  resisted.  The  mere 
fact  that  on  the  reference  he  gave  no  evidence  controverting  plaintiff's  claim  is 
not  enough. 

Soon  afterwards  the  contrary  doctrine  was  ruled  at  special  term,  in  the  second 
and  fifth  districts,  in  the  cases  of  Van  Sickler  a.  Graham  (7  How.  Pr.,  208),  and 
Avery  a.  Smith  (9  lb.,  349),  where  it  was  held  that  such  a  reference  is  not  an 
action ;  that  the  executor,  therefore,  on  prevailing,  could  only  recover  disburse- 
ments. 

These  cases  were,  however,  disapproved  in  1857,  in  the  third  district  at  special 
term,  in  the  case  of  Linn  a.  Clow  (14  How.  Pr.,  508).  In  that  case  it  was  held 
that  the  court  has  power,  upon  confirming  the  report  of  referees  in  proceedings 
under  this  statute,  to  adjudge  costs  as  well  as  disbursements  against  executors 
and  administrators,  as  in  an  action  under  the  Code  ;  that  in  such  case  the  question 
is,  whether,  the  demand  having  been  duly  presented,  its  payment  has  been  un- 
reasonably resisted  or  neglected.  Where  this  has  been  done,  it  is  enough  for  the 
court  to  see  that,  had  an  action  been  brought,  it  might  have  awarded  costs  to  the 
successful  party;  and  precisely  the  same  costs  may  be  adjudged  upon  the  refer- 
ence without  action,  as  if  an  action  had  been  brought.  Section  317  of  the  Code, 
•which  entitles  the  successful  party  to  recover  his  disbursements,  cannot  be  re- 
garded as  affecting  the  power  of  the  court  in  proper  cases  to  award  costs,  as  in  an 
action,  to  the  prevailing  party.  This  provision  was  only  intended  to  secure  the 
party  his  disbursements,  in  all  cases,  without  regard  to  the  exercise  of  the  dis- 
cretion vested  in  the  court  to  grant  or  withhold  costs. 

The  case  of  Boyd  a.  Bigelow  (14  How.  Pr.,  611),  which  turned  on  the  question 
whether  a  judgment  in  these  proceedings  was  appealable,  was  determined  in  con- 
sonance with  the  same  view. 

It  has  been  held,  however,  that  the  creditor  is  not  entitled  to  costs  of  the 
reference  where  it  does  not  appear  that  the  agreement  to  refer  was  filed  and  the 
order  entered.  (Supreme  Q.,  Sp.  T.,  1851,  Comstock  a.  Olmstead,  6  How.  Pr.,  77.) 
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Mr.  Cheesbro,  for  the  appellant. 

• 

Morse  &  Mason,  for  the  respondents. 

BY  THE  COURT.* — E.  DABWIN  SMITH,  J. — Section  41,  of  chap- 
ter 8,  part  2,  of  the  Eevised  Statutes  (2  Rev.  Stat.,  4  ed.,  224), 
provides  that  if  executors  or  administrators  doubt  the  justice  of 
any  claim  presented  to  them,  they  may  enter  into  agreement  in 
writing  to  refer  the  matter  in  controversy  to  three  disinterested 
persons,  to  be  approved  by  the  surrogate,  and  that  on  the  filing 
of  such  agreement  and  approval  in  the  office  of  a  clerk  of  the 
Supreme  Court,  a  rule  shall  be  entered  by  such  clerk,  either  in 
vacation  or  in  term,  referring  the  matter  in  controversy  to  the 
persons  selected. 

The  next  section  provides  that  the  referees  shall  proceed  to 
hear  and  determine  the  matters,  and  make  their  report  thereon 
to  the  court,  and  that  the  same  proceedings  shall  be  had  in  all 
respects,  and  the  reference  shall  have  the  same  force,  as  if  the 
reference  had  been  made  in  an  action  in  such  court ;  and  the 
court  may  set  aside  or  affirm  such  report,  and  adjudge  costs  as 
in  actions,  and  the  judgment  of  the  court  thereupon  shall  be  as 
valid  as  if  the  same  had  been  rendered  in  a  suit  commenced  by 
the  ordinary  process.  Under  these  provisions  of  the  statute, 
after  the  filing  of  the  stipulation,  and  the  entry  of  the  rule  to 
refer,  I  have  no  doubt  that  the  proceedings  should  be  deemed 
an  action  pending,  or  prosecuted,  in  this  court,  with  the  usual 
incidents  thereof,  except  as  the  same  is  otherwise  expressly  regu- 
lated by  the  statute.  This  court  thereafter  has  jurisdiction  of 
the  parties  and  of  the  proceedings,  in  the  same  manner,  and  to 
the  same  effect  in  all  particulars,  as  in  actions  formally  com- 
menced by  summons  or  otherwise.  Such  was  the  obvious  in- 
tent and  meaning  of  the  statute.  The  filing  of  the  agreement 
with  the  approval  of  the  surrogate  is  a  voluntary  appearance  in 
this  court,  and  is  in  effect  a  mode  of  commencing  an  action 
therein,  authorized  and  prescribed  by  the  statute.  The  plaintiff 
having  in  this  mode  commenced  an  action  in  this  court,  is 
liable  for  costs  in  case  he  fails  to  recover,  as  much  as  all  other 
parties  in  actions  commenced  and  pending  in  this  court.  Ex- 
ecutors and  administrators  are,  to  a  certain  extent,  privileged 

*  Present,  E.  DARWIK  SMITH,  T.  A.  JOHNSON,  and  KNOX,  JJ. 
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suitors  in  the  courts.  They  act  in  a  representative  capacity, 
haring  no  personal  interest  in  the  litigation  in  which  they  are 
liable  to  be  involved,  and  it  is  the  policy  of  the  law  to  exempt 
them  and  the  estates  they  represent  from  costs,  except  when 
they  refuse  to  refer  demands  presented  to  them,  or  unreason- 
ably resist  or  neglect  their  payment.  But  I  know  of  no  pro- 
vision of  law  which  makes  parties  suing  executors  or  adminis- 
trators, privileged  suitors.  There  is  no  reason  why  they  should 
be  so.  Indeed  the  reason  is  the  other  way.  If  they  make  a 
false  claim  against  executors  or  administrators,  more  than  in 
other  cases,  they  should  be  liable  for  costs  when  they  are  de- 
feated in  the  assertion  of  such  claim.  Section  305  of  the  Code 
gives  costs  to  the  defendant  in  all  the  cases  mentioned  in 
section  304,  unless  the  plaintiff  is  entitled  to  costs.  The  plain- 
tiff in  this  case,  if  he  were  suing  any  person  but  executors  or 
administrators,  would  be  liable  to  costs.  But  section  317  de- 
clares, that  in  actions  prosecuted  or  defended  by  an  executor  or 
administrator,  trustee  of  an  express  trust,  or  person  expressly 
authorized  by  statute,  costs  shall  be  recovered  as  in  an  action 
by  and  against  a  person  prosecuting  or  defending  in  his  own 
right.  This  portion  of  the  section  clearly  gives  costs  to  both 
parties  as  fully  as  in  all  other  actions.  But  the  next  portion  of 
the  section  declares  that  such  costs  shall  be  chargeable  only  upon, 
or  collected  of,  the  estate,  fund,  or  party  represented,  unless 
the  court  shall  direct  the  same  to  be  paid  by  the  plaintiff  or  de- 
fendant personally,  for  mismanagement  or  bad  faith  in  such 
action  or  defence.  This  portion  of  the  section  obviously  applies 
only  to  the  party  suing  or  being  sued  in  the  representative 
capacity,  and  has  no  reference  to  the  opposite  party.  The  next 
portion  of  the  section  declares  that  the  same  should  not  be  con- 
strued to  allow  costs  against  executors  or  administrators  where 
they  are  now  exempt  therefrom,  by  §  41,  of  title  3,  chapter  6,  of 
the  2d  part  of  the  Revised  Statutes.  This  provision  shows  that 
it  was  not  the  intention  of  the  Legislature  to  change  the  rule  of 
costs  in  these  cases,  but  to  leave  both  parties  liable  for  costs,  as 
before  the  Code,  except  as  such  rule  is  altered  in  the  next 
portion  of  the  section,  giving  to  the  prevailing  party  the  right 
to  recover  the  fees  of  referees  and  witnesses,  and  other  neces- 
sary disbursements. 

We  concur  with  the  judges  of  the  eighth  district,  in  the  case 
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of  Boyd  a.  Bigelow  (14  How.  Pr.:  511),  and  with  Judge  Harris, 
in  Linn  a.  Clow  (14  75.,  508),  on  this  question  of  costs.  The 
defendants  were  clearly  entitled  to  costs,  as  in  an  action,  and 
the  order  of  the  special  term  should  be  affirmed,  with  $10  costs. 


Judgment  affirmed. 
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Supreme  Court,  Eighth  District  /  General  Term,  Sept.,  1&60. 
BAIL. — SURRENDER  AFTER  SUIT  BROUGHT. — APPEAL. 

A  defendant  who  had  given  bail,  left  the  country  for  India,  without  the  knowledge 
of  his  bail,  and  they  knew  nothing  of  his  intention  to  return  ;  but  as  soon  as 
they  learned  that  he  had  returned,  and  was  within  their  reach,  they  applied, 
pending  suit  against  them,  for  further  time  to  surrender  him.  Held,  that  they 
were  not  chargeable  with  laches. 

Where  the  inability  to  make  the  surrender  arose  from  the  continued  absence  of 
the  principal  from  the  country,  it  can  make  no  difference  whether  the  continu- 
ance of  the  absence  is  occasioned  by  sickness  or  imprisonment,  or  deliberate 
refusal  of  the  principal  to  return  within  the  reach  of  his  bail. 

Where  an  application  is  made  for  leave  to  surrender  after  the  time  allowed  by  law, 
it  rests  in  the  favor  of  the  court ;  and  no  further  time  should  be  given  if  the 
defendants  have  the  means  in  their  hands  of  indemnifying  themselves  in  case 
of  a  recovery  against  them. 

It  seems,  that  it  should  be  shown,  as  a  part  of  the  application,  that  the  bail  had  no 
indemnity. 

The  provisions  of  the  Code  (§  191)  have  made  no  change  in  the  practice  in 
respect  to  the  period  of  time  after  the  commencement  of  the  action  against  the 
bail,  within  which  the  application  for  further  time  may  be  made,  nor  in  respect 
to  the  grounds  upon  which  the  allowance  of  further  time  may  be  granted. 

An  order  made  on  the  application  of  bail  for  leave  to  surrender  their  principal 
after  the  time  allowed  by  law,  is  in  the  discretion  of  the  court,  and  is  not 
appealable.* 

*  The  provision  of  the  Code  on  this  subject,  is  as  follows  :  The  bail  may  be  ex- 
onerated, either  by  the  death  of  the  defendant,  or  his  imprisonment  in  a  state- 
prison,  or  by  his  legal  discharge  from  the  obligation  to  render  himself  amenable 
to  the  process,  or  by  his  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  in  execution  thereof,  within  twenty  days  after  the  commencement  of 
the  action  against  the  bail,  or  within  such  further  time  as  may  be  granted  by  the 
court.  (Code  of  Pro.,  §  191.) 

The  following  are  cases  in  this  State  on  the  grounds  of  allowing  surrender  or 
exoneration : 
VOL  XIL— 6 
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Appeal  from  an  order  giving  bail  further  time  to  surrender 
their  principal. 

This  was  an  action  against  bail.     After  it  was  commenced, 
their  principal  returned  from  abroad,  and  they  thereupon  ap- 


Death. — If  the  principal  is  dead,  the  bail  are  entitled  to  be  discharged.  They 
have  themselves  a  right  to  make  the  motion  for  such  discharge.  (Merritt  a. 
Thompson,  1  Hilt.,  550,  and  see  cases  there  cited.) 

As  to  the  former  rule,  however,  see  White  a.  Blake  (22  Wend.,  612),  and  Olcott 
a.  Lilly  (4  Johns.,  407),  in  the  latter  of  which  cases  it  was  held  that  the  death  of 
the  principal  after  the  return  and  filing  of  the  ca.  sa.,  was  not  ground  of  relieving 
the  bail  ;  for  after  the  bail  are  fixed,  de  jure,  they  take  the  risk  of  the  death  of 
the  principal. 

Imprisonment. — Where  the  defendant  was  committed  'to  prison  for  life,  an  exoneretur 
was  granted  to  the  bail.  (Cathcart  a.  Cannon,  1  Johns.  CM.,  28.) 

Where  the  defendant  was  sentenced  to  state-prison  in  another  State  for  thirteen 
years,  ffeld,  that  he  was  taken  out  of  the  power  of  his  bail,  and  an  exoneretur 
ahould  be  granted  to  them.  (Loflin  a.  Fowler,  18  Johns.,  335.) 

But  in  the  case  of  Phosnix  Fire  Insurance  Company  a.  Mowatt  (6  Cow.,  599),  it 
was  held,  that  mere  imprisonment  within  the  State, — e.g.,  on  sentence  to  the  peni- 
tentiary for  two  years, — was  not  ground  for  granting  an  exoneretur. 

In  Bignell  a.  Forrest  (2  Johns..  482),  the  defendant  was  imprisoned  on  a  charge 
of  felony  ;  and  he  was  brought  up  on  habeas  corpus  and  surrendered  by  his  bail, 
and  they  thereupon  were  exonerated. 

Discharge  of  principal's  obligation. — An  exonoretur  is  not  to  be  granted  on  the 
ground  that  the  debt  in  the  suit  against  the  principal  has  been  satisfied.  Such 
matter  must  be  pleaded.  (Mechanics'  Bank  a.  Hazard,  9  Johns.,  392.) 

Where  the  defendant  neglected  to  plead  his  discharge  in  insolvency,  and  judg- 
ment was  entered  in  the  suit,  the  court  refused,  on  application  of  his  bail,  to  order 
&n  ex&neretur.  (Mechanics'  Bank  a.  Hazard,  9  Johns.,  392  ;  Post  a.  Riley,  18  lb.,  54  ; 
Campbell  a.  Palmer,  6  Cow.,  596.) 

The  rule,  that  where  a  defendant  is  discharged  under  the  insolvent  act,  the 
court  will  discharge  the  bail  on  motion,  is  grounded  on  the  idea  that  an  actual 
surrender  would  be  an  idle  ceremony,  because  the  principal  must  be  immediately 
liberated ;  and  it  does  not  apply  when  a  set.  fa.  has  been  issued,  and  a  default 
taken  for  not  pleading  the  discharge.  (Franklin  a.  Thurber,  1  Cow.,  427.) 

The  fact  that  the  plaintiff  issued  both  a  fi.  fa.  and  &  ca.  sa.,  under  the  former  of 
which  he  levied  a  part  of  the  debt,  does  not  entitle  the  bail  to  be  exonerated. 
(Olcott  o.  Lilly,  4  Johns.,  407.) 

Where,  before  the  time  to  surrender  had  expired,  a  statute  was  enacted  by 
virtue  of  which  defendant  became  exempt  from  arrest,  the  bail  were  held  entitled 
to  an  exoneretur,  on  the  ground  that  the  statute  was  equivalent  to  a  surrender. 
(White  a.  Blake,  22  Wend.,  612;  Dunham  a.  Macomber,  5  Wend.,  113.) 

Plaintiff's  interference. — Where  plaintiff  himself  prevented  a  surrender  by  throw 
ing  the  bail  off  his  guard,  he  ought  not  to  be  permitted  to  avail  himself  of  his 
own  gross  negligence  or  fraudulent  contrivance,  in  order  to  fix  the  bail.  In  such 
case,  leave  to  surrender  should  be  granted,  though  after  the  time.  (Livingston  a. 
Battles,  4  Johns.,  478.) 
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plied,  on  grounds  which  are  stated  in  the  opinion  of  the  court, 
for  further  time  to  surrender  him.  The  application  was  granted 
by  the  court  at  special  term,  and  the  plaintiffs  appealed. 

T.  B.  Strong,  for  appellants. 

Cr.  F.  Danforth,  for  respondents. 

BY  THE  COURT.* — JOHNSON,  J. — The  Code  (§  191)  has  pro- 
vided how  bail  may  now  be  exonerated. 

Among  other  means  prescribed,  is  that  of  surrendering  the 
defendant  to  the  sheriff  of  the  county  where  he  was  arrested, 

Where  the  creditor,  on  receiving  a  part  of  the  debt  from  the  principal,  entered 
into  a  stipulation  not  to  proceed  against  him  until  after  a  certain  day,  and  this 
stipulation  induced  the  principal  to  leave  the  State  ; — Held,  that  this  act  exoner- 
ated the  bail.  (Eathbone  a.  Warren,  10  Johns.,  587.) 

After  the  recovery  of  judgment  against  the  principal,  but  before  any  execution 
had  been  taken  out  against  his  person,  the  plaintiff  agreed  that  he  might  go  out  of 
the  jurisdiction  of  the  court  to  the  State  of  Alabama,  and  that  all  proceedings  on 
the  judgment  should  be  stayed  until  his  return  to  New  York.  In  consequence  of 
the  arrangement,  the  principal  debtor  left  the  State  before  any  execution  had 
been  issued  against  his  body,  and  had  not  returned  at  the  time  suit  was  com- 
menced against  the  bail.  Held,  that  the  agreement,  being  made  without  the 
knowledge  of  the  bail,  operated  to  discharge  him,  and  this,  whether  it  was  made 
with  or  without  consideration.  (Clark  a.  Niblo,  6  Wend.,  236 ;  affirming  S.  C., 
Sib.,  24.) 

Surrender. — Whether  bail  have  been  indemnified  or  not,  it  is  enough  to  entitle 
them  to  an  exonereiur  that  they  surrendered  the  principal  within  the  time. 
Brownelow  a.  Forbes,  2  Johns. ,  101.) 

As  to  the  surrender  by  one  of  two  bail,  where  they  are  sued  severally,  by 
actions  commenced  at  different  times,  see  Ballard  ads.  Kibbe  (Col.  &f  C.  Cos.,  56), 
and  compare  Patten  ads.  Steward  (1  Hall,  38). 

Excuses  for  delay. — Sickness  of  the  bail  is  a  sufficient  excuse  for  not  surrendering 
within  the  time.  (Boardman  a.  Fowler,  1  Johns.  Cos.,  413 ;  S.  C.,  Col.  Sf  C.  Cos., 
Ill) ;  to  similar  effect  is  Thomas  a.  Bulkley  (5  Cow.,  25),  where  it  was  held,  that 
if  surrender  is  delayed  by  the  sickness  of  the  principal,  and  the  bail  are  ignorant 
of  the  fact,  so  as  to  be  unable  to  obtain  a  stay  or  further  time,  they  are  not  pre- 
judiced thereby,  but  are  entitled  to  an  exonereiur  after  the  surrender  is  made. 
Impossibility  of  procuring  copy  of  bail-piece  in  time,  was  deemed  an  excuse  in 
Van  Rensselaer  a.  Hopkins  (Col.  8f  C.  Cos.,  481).  Mistake,  as  to  the  return  of  the 
writ,  was  held  not  a  sufficient  excuse  in  Rathbone  a.  Warren  (4  Johns.,  310). 

See  these  excuses  discussed,  in  Baker  a.  Curtis  (10  Ante,  279). 

The  power  of  the  court  to  exonerate  the  bail,  under  the  Code,  after  the  time  had 
passed,  was  asserted  in  Gilbert  a.  Bulkley  (1  Duer,  668) ;  and  in  Barker  a.  Russell 
(11  Barb.,  303),  it  was  said  that  the  court  might  grant  relief  to  the  bail,  though 
the  original  action  was  in  another  court. 

*  Present,  E.  DARWIN  SMITH,  T.  A.  JOHNSON,  and  KNOX,  JJ. 
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within  twenty  days  after  the  commencement  of  the  action 
against  the  bail,  or  within  such  farther  time  as  may  be  granted 
by  the  court. 

No  provision  is  made  in  respect  to  the  period  of  time,  after 
the  commencement  of  the  action  against  the  bail,  within  which 
the  application  for  further  time  may  be  made,  nor  in  respect  to 
the  grounds  upon  which  the  allowance  of  further  time  may  be 
granted.  In  these  respects,  it  is  quite  obvious,  from  the  read- 
ing of  the  section  above  cited,  that  the  Legislature  designed 
not  to  change  the  practice,  but  to  allow  it  to  remain  as  it  was 
before.  And  it  has  been,  very  correctly,  as  I  think,  so  decided. 
(Gilbert  a.  Bulkley,  1  Duer,  668.) 

Before  the  Code  the  practice  was  well  settled,  that  where 
bail,  by  reason  of  circumstances  over  which  they  had  no  con- 
trol, were  prevented  from  making  the  surrender  within  the 
regular  time,  the  court  would  enlarge  the  time  to  surrender. 
And  this  might  be  done,  although  no  application  had  been  made, 
or  order  to  stay  proceedings  obtained,  within  the  regular  time 
for  making  the  surrender.  (Boardman  a.  Fowler,  1  Johns.  Cos., 
413;  Thomas  a.  Bulkley,  5  Cow.,  25;  The  Phrenix  Fire  In- 
surance Co.  a.  Mowatt,  6  Ib.,  599 ;  Nichols  a.  Sutfin,  7  /&., 
422;  The  People  a.  Onondaga  C.  P.,  2  Wend.,  263.)  In 
Nichols  a.  Sutfin  further  time  was  given  even  after  judgment 
against  the  bail,  and  fi.  fa.  issued  and  levied.  In  that  case 
the  attorney  of  the  principal  had  neglected  to  file  the  bail- 
piece,  by  reason  of  which  the  defendant  had  been  unable  to 
make  the  surrender.  The  defendant  moved  to  set  aside  the 
judgment  and  subsequent  proceedings,  on  the  ground  that  they 
were  irregular,  and  the  plaintiff  moved  for  leave  to  file  the 
bail-piece  nunc  pro  tune.  The  court  refused  to  set  aside  the 
proceedings,  holding  that  the  plaintiff  had  been  regular.  But 
as  the  defendant  had  been  prevented  from  making  the  surrender 
by  the  error  of  the  principal  or  his  attorney  in  neglecting  to  file 
the  bail-piece,  he  was  then  allowed  thirty  days'  further  time  to 
make  the  surrender,  and  to  have  his  exoneretur  entered  on 
making  such  surrender  and  paying  the  costs  of  the  action. 

The  temporary  imprisonment  of  the  principal,  in  another  State, 
has  been  held  good  cause  for  granting  further  time'  to  surrender, 
though  not  for  exoneration. 

In  Thomas  a.  Bulkley,  the  principal,  who  was  absent  in  the 
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State  of  North  Carolina,  was  sick,  and  the  defendant  was  igno- 
rant of  the  sickness  and  cause  of  detention,  until  after  the  eight 
days  for  making  the  surrender  had  expired,  and  the  court  held 
that  the  defendant,  being  ignorant  of  the  grounds  of  the  motion, 
was  not  guilty  of  laches  in  not  making  it  before  the  regular 
time  had  expired,  and  gave  him  leave  to  surrender  and  enter 
an  exoneretur  on  payment  of  costs. 

"Within  the  principle  of  these  cases,  I  entertain  no  doubt  that, 
aside  from  the  question  of  indemnity,  which  will  be  hereafter 
noticed,  good  cause  was  shown  by  the  defendants  for  granting 
to  them  further  time,  and  also  for  allowing  the  application  to 
be  made,  at  this  stage  of  the  proceedings  against  them.  Breck, 
their  principal,  left  the  country  without  their  knowledge,  for 
India,  before  judgment  had  been  perfected  against  him,  and 
several  months  before  this  action  was  commenced.  They 
learned  of  his  departure  for,  and  subsequent  arrival  at,  Singa- 
pore, in  the  East  Indies,  but  knew  nothing  of  any  design  or  in- 
tention on  his  part  ever  to  return.  Under  these  circumstances, 
it  is  clearly  seen,  that  any  effort  on  the  part  of  the  defendant  to 
effect  his  surrender  must  have  proved  fruitless.  He  was  quite 
as  much  out  of  their  reach  as  he  would  have  been  had  he  been 
imprisoned  temporarily  in  another  State  of  this  Union.  These 
were  circumstances  over  which  they  had  no  control.  The 
absence  furnished  no  cause  for  exoneration,  and  as  long  as  they 
were  ignorant  that  he  intended  to  return,  or  that  he  was  about 
to  return,  they  had  no  ground  upon  which  they  could  apply  for 
further  time.  The  first  application  was  made  as  soon  as  the 
defendants  learned  that  their  principal  was  within  their  reach. 
It  was  made  as  soon  as  they  had  the  means  of  showing  to  the 
court  that  Breck  could  be  reached  by  them  and  surrendered, 
after  the  occasion  for  a  motion  had  arisen.  Certainly  there  has 
been  no  laches  in  making  the  application  for  further  time. 
"Where  the  inability  to  make  the  surrender  has  arisen  from  the 
continued  absence  of  the  principal  from  the  country,  it  can 
make  no  difference  whether  the  continuance  of  the  absence  is 
occasioned  by  sickness  or  imprisonment,  or  deliberate  refusal 
of  the  principal  to  return  within  the  reach  of  his  bail,  being 
beyond  their  reach.  In  either  case  he  is  beyond  the  control  of 
the  bail,  without  their  fault,  unless  they  have  voluntarily  con- 
sented to  his  placing  himself  in  this  situation. 
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It  has  been  seen  by  the  case  of  Nichols  a.  Sutfin,  that  the  in- 
ability to  make  the  surrender  arising  from  the  negligence  of  the 
principal,  is  just  as  effectual  to  shield  the  bail  as  that  arising 
from  his  sickness  or  imprisonment.  It  cannot  be  doubted,  I 
think,  that  the  decision  would  have  been  the  same  in  that  case 
had  the  principal  or  his  attorney  wilfully,  instead  of  negligent- 
ly, omitted  to  file  the  bail-piece. 

Bail  have  always  been  favorably  regarded  by  courts,  especi- 
ally in  the  matter  of  the  surrender  of  their  principal ;  and  very 
justly  so,  because  the  primary  object  of  bail  is  to  secure  to  the 
plaintiff  the  body  of  the  defendant,  upon  failure  to  obtain  satis- 
faction out  of  his  property. 

It  is  quite  probable,  that  had  the  defendants  here  made  ap- 
plication to  the  court  for  further  time  to  surrender,  during  the 
voluntary  absence  of  Breck,  their  application  would  have  been 
refused,  even  if  they  could  have  shown  that  he  designed  volun- 
tarily to  return,  after  an  absence  of  two  years;  because  the 
court  would  not  allow  the  mere  volition  of  the  principal 
debtor  to  delay  the  remedy  of  the  creditor.  But  that  is  not  the 
question  here  presented.  The  principal  has,  unexpectedly  to 
the  bail,  returned  within  their  reach,  the  action  against  them  is 
still  pending,  and  the  question  is,  not  what  the  court  would 
have  done  had  the  application  been  made  while  the  principal 
voluntarily  kept  himself  out  of  the  power  of  his  bail,  but 
whether  now,  having  the  ability,  they  shall  not  be  allowed  to 
make  the  surrender,  and  thus  fulfil  the  primary  object  of  the 
undertaking.  The  inability  to  make  the  surrender,  from  what- 
ever cause,  is  now  removed,  and  I  think  the  cause  of  it,  while 
it  existed,  is  of  no  consequence  on  this  application,  so  long  as 
it  is  in  no  way  chargeable  to  these  defendants.  If  it  was  a  "mat- 
ter over  which  they  had,  practically,  no  control,  in  respect  to 
its  origin  or  continuance,  I  think  we  should  allow  them  now  to 
make  the  satisfaction  to  the  plaintiffs  which  they  originally 
stipulated  for,  on  payment  of  the  costs  of  the  action  against 
them,  unless  it  is  shown  by  the  papers  that  they  have  been  in- 
demnified by  their  principal.  This  question  of  indemnity  by 
Breck  to  the  defendants,  the  court  at  special  term  seems  not  to 
have  noticed,  although  it  was  made  by  the  papers  on  which  the 
motion  was  opposed. 

It  does  not  appear  very  clearly,  by  the  opposing  affidavits, 
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whether  the  defendants,  or  either  of  them,  are  indemnified. 
But  enough  is  shown,  I  think,  to  raise  the  question  fairly,  and 
to  call  upon  them  to  show  whether  they  are  indemnified  in  any 
manner,  and  if  so,  to  what  extent.  The  application  here  is 
strictly  to  the  favor  of  the  court.  When  the  surrender  has  been 
made  within  the  regular  time  allowed  by  law,  the  rule  seemg 
to  be  that  the  bsfll  are  entitled  to  an  exoneretur,  although  they 
are  fully  indemnified.  (Brownelow  a.  Forbes,  2  Johns.,  101.) 
But  in  such  case  the  surrender,  and  consequently  the  exoneretur, 
are  matters  of  substantial,  if  not  technical,  legal  right.  Not  so 
here.  The  defendants  ask  a  favor,  and  the  court  should  see 
whether,  under  all  the  facts  and  circumstances  disclosed,  it 
ought  to  be  granted.  It  seems  to  me  very  clear,  upon  general 
principles,  that  no  further  time  should  be  given,  if  the  defend- 
ants have  the  means  in  their  hands,  or  at  their  command,  of  in- 
demnifying themselves  in  case  of  a  recovery  against  them.  It 
is  true,  that  the  primary  object  of  bail  is  not  to  indemnify  the 
plaintiff,  but  is  for  the  forthcoming  of  the  body  of  the  defendant. 
The  condition  is,  that  the  defendant  shall  pay  the  money,  or 
surrender  himself  to  the  sheriff  in  execution,  within  a  particular 
time.  The  condition  is  broken  and  the  bail  sued.  The  pre- 
sumption is,  that  the  money  is  more  favorable  to  the  creditors ' 
than  the  body  of  the  debtor  in  execution,  and  if  the  defendants 
here  have  the  money  of  the  debtor  in  their  hands,  or  other  in- 
demnity, they  ought  not  to  be  allowed  further  time  in  which  to 
surrender  the  body,  to  the  plaintiffs'  prejudice,  when  it  could 
be  of  no  possible  advantage  to  them.  In  such  case  it  could 
benefit  no  one,  except  the  debtor,  and  the  law  does  not,  in  this 
regard,  favor  him.  In  Merrick  a.  Vancher  (6  Term,  50),  the 
defendant  had  been  sent  out  of  the  country  under  the  alien  act, 
of  33  George  III.,  and  the  court,  upon  mere  suggestion,  refused 
to  allow  the  exoneretur  to  become  absolute,  until  the  bail  pro- 
duced an  affidavit,  showing  that  they  had  no  funds  of  their  debtor 
in  their  hands  out  of  which  they  could  repay  themselves,  in 
case  of  a  recovery  against  them,  or  other  indemnity.  And  in 
Coles  a.  De  Hayne  (/#.,  52),  where  the  defendant  had  been 
sent  out  of  the  country  in  the  same  way,  upon  its  being  shown 
that  money  had  been  deposited  for  the  purpose  of  indemnifying 
the  bail,  the  court  refused  the  exoneretur  altogether. 

It  seems  to  me  that  it  should  properly  be  shown,  as  a  part  of 
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the  application,  that  the  bail  had  no  indemnity,  and  would  suf- 
fer unless  allowed  to  surrender,  before  further  time  should  be 
granted.  But  certainly  where  enough  is  shown  on  the  other 
side  to  raise  the  question,  and  make  it  appear  probable  that  in- 
demnity has  been  given,  the  order  should  be  denied  or  with- 
held until  the  bail  show  whether  it  has  or  not.  It.  is,  in  the 
very  nature  of  things,  a  matter  about  which  tSe  plaintiff  could 
ordinarily  know  but  little ;  and  the  applicants,  who  know,  should 
disclose,  as  a  condition  of  being  relieved. 

I  am  of  opinion,  therefore,  that  the  order  of  the  special  term 
should  be  reversed,  if  such  order  is  appealable.  I  was  at  first 
inclined  to  the  opinion  that  the  order  was  appealable,  but  upon 
consultation  with  my  brethren,  I  find  they  are  clearly  of  the 
opinion  that  it  is  otherwise,  and  we  have  determined  that  the 
order  was  a  matter  resting  in  the  discretion  of  the  court,  and  is 
not  appealable.  "We  all  agree,  however,  that  the  discretion  in 
this  instance,  in  view  of  the  facts  disclosed  in  the  opposing  affi- 
davits, on  the  question  of  indemnity,  was  improvidently  exer- 
cised to  the  prejudice  of  the  substantial  rights  of  the  plaintiffs, 
and  that  a  rehearing  ought  to  be  had  at  the  special  term. 

The  appeal  must,  however,  be  dismissed  without  costs  to 
"either  party.  , 

Appeal  dismissed. 
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Supreme  Court,  First  District;  General  Term,  February,  1861. 
CERTIORARI. — POWERS  OF  THE  BOARD  OF  HEALTH. 

The  office  of  the  writ  of  certiorari  is  to  correct  errors  of  a  judicial,  not  of  a  minis 
terial  or  legislative  character.  It  is  not  proper  to  issue  the  writ  to  review  the 
legislation  of  any  body  having  authority  to  legislate,  even  when  they  may  have 
exceeded  their  powers. 

AD  order  of  a  board  of  health,  adjudging  a  certain  business  to  be  a  nuisance,  is  a 
legislative  act,  within  this  rule. 
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The  issue  of  certiorari  is  matter  of  discretion,  and  where  an  ample  remedy  exists 
at  law,  in  any  action  founded  on  such  legislation,  the  court  should  refuse 
the  writ. 

It  seems,  that  the  board  of  health  of  the  city  of  New  York  have  no  power  to  de- 
clare a  certain  business  to  be  a  nuisance,  without  notice  to  the  offending  party, 
and  giving  him  an  opportunity  to  be  heard. 

Certiorari  to  the  board  of  health. 

This  case  arose  on  a  return  to  a  certiorari  directed  to  the 
board  of  health  of  the  city  of  New  York,  commanding  them  to 
return  to  this  court  certain  proceedings  before  them,  "  by  which 
they  adjudged,  adjudicated,  and  determined,  that  the  business 
carried  on  by  the  relator,  in  depositing  manure  on  lots  between 
First  Avenue  and  East  River,  and  Thirty-eighth  and  Thirty- 
ninth  streets,  was  a  nuisance." 

The  writ  also  called  for  a  return  whether  any  complaint  was 
made  to  the  board  of  health  as  to  the  same. 

The  return  showed  that  the  city  inspector  made  a  communica- 
tion on  the  subject  to  the  board  of  health,  and  that  thereupon 
a  resolution  was  passed,  on  the  4th  of  June,  directing  the  nui- 
ance  to  be  abated  ;  and  that  on  the  llth  of  June  the  board 
passed  resolutions  declaring  such  depositing  of  manure  in  any 
lot  in  the  city  limits  a  nuisance,  except  in  places  designated  by 
the  city  inspector. 

Chatfield  &  Hadley,  for  the  relator. 
Henry  H.  Anderson,  for  the  respondents. 

BY  THE  COURT.* — INGRAHAM,  J. — The  counsel  for  the  relator 
has  argued  before  us  the  question  of  the  expediency  of  the 
action  of  the  board  of  health  in  passing  the  resolutions  com- 
plained of.  With  that  question  we  have  nothing  to  do.  If  the 
Legislature  have  authorized  the  board  of  health  to  legislate 
upon  these  subjects,  the  power  to  legislate  necessarily  involves 
the  exercise  of  discretion ;  and  no  court  can  review  such  acts, 
when  passed  in  matters  within  the  jurisdiction  of  the  body  to 
which  those  powers  have  been  intrusted. 

It  is  also  contended  that  the  board  of  health  has  no  power  to 

*  Present,  CLKKJCE,  SUTHERLAND,  and  INGRAHAU,  JJ. 
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declare  any  trade  or  occupation  carried  on  within  the  limits  of 
the  city  to  be  a  nuisance. 

By  the  act  of  1850  (2  Rev.  Stat.,  5  ed.,  13),  the  city  inspector 
of  the  city  of  New  York,  under  directions  from  the  board  of 
health,  is  authorized  to  cause  any  matter  or  thing  which  may 
be  dangerous  to  the  public  health,  to  be  removed  or  destroyed 
at  the  expense  of  the  owner. 

The  board  is  also  authorized  to  perform  certain  duties  therein 
specified  for  the  purpose  of  promoting  or  preserving  the  public 
health,  and  authority  is  given  to  the  city  inspector,  on  notice  to 
the  offending  party,  in  conjunction  with  the  board  of  health,  to 
take  measures  for  the  removal  of  nuisances  detrimental  to  the 
public  health.  But  I  find  no  authority  in  any  of  the  statutes, 
vesting  in  the  board  of  health  authority  to  declare  any  particu- 
lar business  a  nuisance.  The  same  act  (Laws  of  1850,  597,  §  2, 
608)  gives  such  power  to  the  mayor,  aldermen,  and  commonalty 
of  the  city.  They  have  full  power  to  pass  by-laws  and  ordi- 
nances declaring  what  they  deem  necessary  for  the  preservation 
of  the  public  health,  and  for  the  abatement  of  all  nuisances ; 
and  by  section  three,  to  cause  such  nuisances  to  be  abated  at 
an  expense  to  be  charged  to  the  parties  or  the  owners  of  the 
lots  where  the  nuisance  exists. 

After  such  legislation  by  the  Common  Council  of  the  city  of 
New  York,  the  city  inspector  is  charged  with  the  duty  of  en- 
forcing such  laws  and  ordinances,  and  for  such  purpose  may 
notify  the  offending  party  to  show  cause  before  the  board  of 
health,  which  body  may  then  make  an  order  in  the  matter, 
which  is  final  and  conclusive.  But  none  of  these  provisions 
authorize  the  passage  of  the  resolutions  complained  of,  without 
notice  to  the  offending  party,  and  an  opportunity  afforded  to 
him  of  being  heard  in  his  defence. 

The  question  then  arises,  whether  this  court  should,  on 
certiorari,  review  the  legislation  of  the  board  of  health.  Con- 
ceding that  the  resolution  adopted  by  them  was  one  which  that 
board  had  no  authority  to  pass,  still  is  it  necessary  that  this 
writ  of  certiorari  should  be  resorted  to?  It  is  very  clear  that 
the  defendant,  if  the  resolution  was  beyond  the  jurisdiction 
of  the  board,  has  a  good  defence  to  any  action  which  that 
board  may  cause  to  be  brought  against  him  for  disobedience  of 
their  orders.  We  are  bound  to  presume  that  the  courts  will 


NEW  YOKE.  91 


The  People  on  rel.  Savage  a.  The  Board  of  Health. 


decide  according  to  the  law  in  such  cases,  and  if  their  decision 
should  be  erroneous,  the  defendant  would  have  a  right  of  ap- 
peal. Under  any  view  of  this  case,  the  respondent  is  not  with- 
out the  means  of  protection.  There  are  cases  in  the  books  in 
which  the  allowance  of  this  writ  in  this  case  might  be  sustained, 
but  the  weight  of  authority  is,  I  think,  otherwise.  The  office 
of  the  writ  is  to  correct  errors  of  a  judicial,  not  of  a  ministerial 
or  legislative  character.  The  resolution  complained  of  in  this 
case  is  of  the  latter  description.  I  cannot  adopt  the  conclusion 
that  it  is  in  any  sense  proper  to  review  the  legislation  of  any 
body  having  authority  so  to  do,  even  where,  in  the  course  of 
such  legislation,  they  might  exceed  the  powers  vested  in  them. 
I  concur  in  the  views  expressed  by  Judge  Bronson,  in  The 
People  a.  The  Mayor,  &c.,  of  New  York  (2  Hill,  9),  and  by 
Judge  Cowen  (2  Hill,  14),  in  the  Matter  of  Mount  Morris 
Square,  that  this  writ  is  not  to  be  used  to  correct  such  errors. 

But  even  if  it  were  admitted  that  the  power  exists  in  the 
court  to  review  the  proceedings  of  the  respondents  in  this  man- 
ner, still  I  do  not  think  it  should  be  resorted  to.  The  allowance 
of  this  writ  is  discretionary,  and  even  if  allowed,  the  court  can 
quash  it  afterwards,  if,  in  their  discretion,  it  was  im providently 
granted.  To  undertake  the  review  of  the  Legislature,  of  the 
board  of  health,  or  of  the  Common  Council,  upon  questions  of 
jurisdiction  possessed  by  those  bodies,  would  be  opening  a  door 
to  litigation,  which,  to  say  the  least  of  it,  would  be  unpleasant 
and  unprofitable ;  and  where  an  ample  remedy  exists  at  law, 
in  any  action  founded  on  such  legislation,  the  discretion  vested 
in  the  court  in  this  proceeding  will  be  best  exercised  by  refusing 
to  sustain  this  proceeding.  (People  a.  Supervisors  of  Alle- 
ghany  County,  15  Wend.,  198  ;  People  a.  Mayor  of  New  York, 
5  Barb.,  43 ;  Stone  a.  Mayor,  &c.,  of  New  York,  25  Wend., 
157,  160;  Exp.  Mayor  of  Albany,  23  II.,  277.) 

The  application  on  the  part  of  the  relator  must  therefore  be 
denied,  and  the  certiorari  quashed. 

Order  accordingly. 
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THE  PEOPLE  on  rel.  RODDY  a.  THE  NEW  YORK 
JUVENILE  ASYLUM. 

Supreme  Court,  First  District ;  Special  Term,  May,  1860. 
HABEAS  CORPUS. — NEW  YORK  JUVENILE  ASYLUM. 

Where  a  child  has  been  committed  to  the  New  York  Juvenile  Asylum,  and  the 
commitment  appears  to  be  in  the  form  prescribed  by  the  statute  creating  that 
institution,  the  court  will  not,  on  habeas  corpus,  inquire  into  the  legality, 
regularity,  or  sufficiency  of  the  proceedings  before  the  magistrate,  which  resulted 
in  such  commitment. 

The  forum  provided  by  the  Legislature  for  the  correction  of  any  errors  in  such 
proceedings  is  the  board  of  directors.  If  circumstances  occur  subsequent  to  a 
legal  commitment,  which  render  a  discharge  proper,  the  board  of  directors 
alone  have  discretionary  power  to  grant  it. 

Proceedings,  upon  habeas  corpus,  instituted  by  the  relator  to 
obtain  possession  and  custody  of  his  two  infant  daughters. 

The  facts  are  set  forth  in  the  opinion. 

John  (FRourke  &  John  T,  Doyle,  for  relator. 
John  A.  Bryan,  for  respondents. 

BONNET,  J. — The  respondents  were  incorporated  by  the  Legis- 
lature of  the  State  of  New  York,  by  an  act  entitled  "  An  act  to 
incorporate  the  New  York  Juvenile  Asylum,"  passed  June  30, 
1851  (Session  Laws,  1851,  332,  amended  by  ch.  387,  Laws  of 
1854).  By  section  2,  the  objects  of  this  corporation  are  declared 
to  be,  "  to  receive  and  take  charge  of  such  children  between  the 
ages  of  7  and  14  years  as  may  be  voluntarily  intrusted  to  them 
by  their  parents  or  guardians,  or  committed  to  their  charge  by 
competent  authority,  and  to  provide  for  their  support ;  and  to 
afford  them  the  means  for  moral,  intellectual,  and  industrial 
education."  By  section  7,  the  respondents  are  authorized  to 
take  under  their  care  and  management,  1st.  Children  who  may 
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be  thus  voluntarily  surrendered;  and  2d.  "  Children  between  7 
and  14r  years  of  age  who  may  be  committed  to  the  charge  of 
this  corporation,  by  order  of  any  magistrate  or  magistrates  of 
the  city  and  county  of  New  York,  as  hereinafter  provided." 
The  act  further  provides,  by  section  9,  that  whenever  any  child 
between  the  ages  of  7  and  14  years  shall  be  brought  by  any 
policeman  before  a  magistrate  of  said  city,  "  upon  the  allegation 
that  such  child  was  found  in  any  street,  highway,  or  public 
place  in  said  city,  in  the  circumstances  of  want  and  suffering,  or 
abandonment,  exposure,  or  neglect,  or  of  beggary,"  therein 
specified  and  defined,  "  and  it  shall  be  proved  to  the  satisfaction 
of  such  magistrate,  by  competent  testimony,"  that  such  child 
was  so  found,  "  and  it  shall  further  appear,  to  the  satisfaction  of 
such  magistrate,  by  competent  testimony,  or  by  the  examina- 
tion of  the  child,  that,  by  reason  of  the  neglect,  habitual  drunk- 
enness, or  other  vicious  habits  of  the  parents,  or  lawful  guardian 
of  such  child,  it  is  a  proper  object  for  the  care  and  instruction 
of  this  corporation,  such  magistrate,  instead  of  committing  such 
child  to  the  almshouse,  &c.,  may,  in  his  discretion,  by  warrant 
in  writing  under  his  hand,  commit  such  child  to  this  corporation, 
to  be  and  remain  under  the  guardianship  of  its  directors,  until 
therefrom  discharged  in  manner  prescribed  by  law ;"  and  the 
same  section  prescribes  the  form  of  the  warrant  of  commitment. 
By  section  10  it  is  provided  that  this  commitment,  or  order  of 
the  magistrate,  shall  be  executed  by  a  policeman,  who  must 
convey  the  child  to  the  house  of  reception  of  the  institution 
(No.  71  West  Thirteenth-street),  "  and  such  child  shall  be  de- 
tained in  such  house  of  reception  until  discharged  or  removed 
therefrom  in  the  manner  hereinafter  provided." 

By  section  11,  the  magistrate  making  such  order  is  required 
immediately  to  deliver  to  a  policeman  of  the  city  a  notice  ad- 
dressed to  the  father  of  the  child  (if  living  and  residing  in  the 
city),  informing  him  of  such  commitment  to  the  house  of  re- 
ception, and  notifying  him  "  that,  unless  taken  therefrom  in  the 
manner  prescribed  by  law,  within  ten  days  after  the  service  of 
such  notice,  the  child  therein  named  will  be  sent  to  the  asylum 
of  this  corporation,"  which  is  situate  at  175th-street.  By 
section  12  it  is  provided  that  such  notice  shall  be  served  per- 
sonally, "  or  by  leaving  it  with  some  person  of  sufficient  age,  at 
the  place  of  residence  or  business  of  such  party."  By  section 
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13,  "  if  the  party  to  whom  such  notice  shall  have  been  addressed, 
or  any  other  person,  shall,  within  the  time  therein  specified, 
prove  to  the  satisfaction  of  the  magistrate  issuing  the  same,  that 
the  circumstances  of  want  and  suffering,  or  other  circumstances" 
above  described,  "have  not  been  occasioned  by  the  habitual 
neglect  or  misconduct  of  the  parents  or  lawful  guardian  of  such 
child,  then  it  shall  be  the  duty  of  such  magistrate,  by  order  in 
writing,"  to  grant  a  discharge  and  restore  the  child  to  the 
parent  or  guardian.  By  section  14,  "  if  such  proof  shall  not  be 
produced  within  the  time  above  prescribed,  it  shall  be  the  duty 
of  the  magistrate  by  whom  the  child  shall  have  been  committed 
to  the  house  of  reception,  to  make  and  transmit  to  the  superin- 
tendent thereof  a  notice  in  writing  to  that  effect,  and  there- 
upon the  child  named  in  such  notice  shall  be  removed  from 
such  house  of  reception  to  the  asylum  of  this  corporation." 
And  section  16  is  as  follows :  "  If,  at  any  time  after  a  child 
shall  have  been  committed  to  the  said  New  York  Juvenile 
Asylum,  as  above  provided  for  in  this  act,  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  board  of  directors  of  the  said 
asylum,  that  such  child  was,  on  insufficient  cause,  false  or 
deficient  testimony,  or  otherwise,  wrongfully  or  improvidently 
so  committed,  the  said  board  of  directors  shall,  on  the  applica- 
tion of  the  parents,  guardian,  or  other  protector  of  such  child, 
discharge  the  child  from  the  said  asylum,  and  restore  it  to  such 
parents,  guardian,  or  protector ;  and,  also,  if,  after  a  child  shall 
have  been  properly  committed  to  the  said  New  York  Juvenile 
Asylum,  by  virtue  and  in  pursuance  of  the  provisions  of  this 
act,  any  circumstances  should  occur,  that,  in  the  judgment  of 
the  board  of  directors  of  the  said  asylum,  would  render  expedient 
and  proper  a  discharge  of  such  child  from  the  said  asylum, 
having  a  due  regard  to  the  welfare  of  the  child,  and  the  pur- 
poses of  the  asylum,  the  said  board  of  directors,  on  the  applica- 
tion of  the  parents,  guardian,  or  protector  of  such  child,  may, 
in  their  discretion,  discharge  the  child  from  the  asylum,  and 
restore  it  to  its  parents,  guardian,  or  protector,  on  such  reason- 
able conditions  as  the  said  board  of  directors  may  deem  right 
and  proper." 

On  the  petition  of  the  relator,  stating  that  his  two  children, 
Ann  and  Maria  Roddy,  aged,  respectively,  7  and  10  years, 
were  improperly  restrained  of  their  liberty  by  the  respondents, 
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a  habeas  corpus  was  issued,  to  which  return  is  made,  showing, 
that  on  the  24th  of  January,  1860,  John  Quackenbush,  Esq., 
one  of  the  police  magistrates  of  the  city  of  New  York,  issued 
first  or  temporary  commitments  of  these  children  to  the  respond- 
ents' house  of  reception,  in  the  form  prescribed  by  section  9  of 
the  act;  that  the  complaint  before  the  magistrate,  on  which 
such  commitments  were  granted,  was,  that  the  children  were 
found  in  a  street  or  public  place  in  the  city  of  New  York,  in  a 
condition  of  want,  and  without  any  protector,  their  mother  being 
dead,  and  their  father,  the  relator,  being  of  intemperate  habits, 
and  at  that  time  committed  to  the  penitentiary  for  assault  and 
battery;  that  on  the  28th  of  February,  1860,  the  ten-day  notice, 
as  provided  by  sections  11  and  12,  was  served  as  to  each  of  the 
children,  on  George  Kellock,  Esq.,  a  superintendent  connected 
with  Blackwell's  Island,  where  the  penitentiary  is  situated,  and 
who  is  the  officer  having  charge  of  all  such  matters,  and  whose 
duty  it  is  to  attend  to  them  ;  that  such  notices  were  thereupon 
delivered  by  such  superintendent  to  the  relator  while  confined 
in  the  penitentiary ;  that  no  one  appeared  before  the  magistrate 
as  provided  by  section  13  of  the  act,  to  show  cause  why  the 
children  should  not  be  fully  committed ;  and  that  afterwards, 
and  on  the  16th  of  April,  1860,  the  magistrate  issued  notice  to 
that  effect,  and  the  children  were  fully  committed  by  him,  and 
removed  to  the  asylum  as  directed  by  section  14 ;  that  since 
then  they  have  been  maintained,  educated,  and  cared  for  as  the 
said  act  requires ;  that  the  originals  of  the  temporary  commit- 
ments, the  ten-day  notices,  and  the  full  commitments,  are  an- 
nexed to  the  return ;  and  that  the  children  are  now  produced 
in  court,  pursuant  to  the  command  of  the  writ. 

The  relator  traverses  the  return,  and  states  that  he  was  sent 
to  the  penitentiary  for  one  month  for  assault  and  battery ;  that 
during  his  absence  the  children  were  illegally  taken  before  the 
magistrate,  and  unlawfully,  and  without  any  warrant  of  law, 
committed  to  the  respondents ;  and  he  denies  that  he  has  aban- 
doned or  neglected  his  children,  or  that  he  is  unable  to  support 
and  maintain  them  in  a  suitable  manner.  And  the  relator 
insists  on  his  right  to  introduce  evidence  for  the  purpose  of 
showing  his  character  and  circumstances,  and  his  pecuniary 
ability  to  take  care  of  and  maintain  his  children ;  also  that 
they  were  not  destitute  or  deserted,  or  without  a  protector 
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or  means  of  subsistence  when  they  were  taken  before  the 
magistrate. 

By  this  return  it  appears,  and  it  is  not  controverted,  that  the 
children  of  the  relator  were  fully  and  finally  committed  by  the 
magistrate  to  the  respondents  in  due  form,  as  authorized  and 
prescribed  by  their  act  of  incorporation,  which  has  devolved 
upon  them  the  right  and  the  duty  to  retain  such  children,  and 
to  provide  for  their  proper  maintenance  and  education.  The 
proceedings  before  the  magistrate,  which  resulted  in  these  com- 
mitments, are  not  before  me ;  and  if  they  were,  I  could  not,  in 
this  proceeding,  inquire  into  their  legality,  regularity,  or  suf- 
ficiency. The  commitments  are  regular  in  form,  and  appear 
to  be  literally  in  the  language  prescribed  by  the  act.  I  cannot 
go  behind  them. 

The  allegation  in  the  traverse,  that  the  children  were  taken 
before  the  magistrate,  and  unlawfully  and  without  any  warrant 
of  law,  committed  to  the  respondents,  makes  no  issue  of  fact  as 
to  which  I  can  take  testimony,  and  the  offer  of  evidence  by  the 
counsel  for  the  relator  must  be  overruled. 

The  act  of  the  Legislature  which  creates  the  asylum,  also 
provides  a  forum,  viz.,  the  board  of  directors,  by  which  any 
error  in  the  proceedings  for  the  commitment  of  the  children 
may  and  shall  be  corrected,  and  by  which  also  the  propriety  of 
their  discharge,  by  reason  of  acts  or  circumstances  subsequently 
occurring,  may  and  shall  be  determined.  (§  16.) 

I  do  not  see  that  I  have  any  power,  under  this  writ,  to  de- 
termine whether  or  not  these  children  are  properly  detained, 
or  to  direct  their  discharge ;  and  an  order  is  therefore  made, 
remanding  them  to  the  care  and  custody  of  the  respondents, 
and  that  the  writ  of  habeas  corpus  be  discharged. 
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New  York  Common  Pleas  ;  General  Term^  February,  1SG1. 
CHATTEL  MORTGAGE. — FILING. — EXECUTION. 

The  provisions  of  the  statutes  relative  to  the  filing  of  chattel  mortgages  (3  Rev.  Stat. , 
222,  5  ed.)  do  not  apply  to  assignments  of  chattel  mortgages.  The  latter  are 
not  required  to  be  filed. 

Neither  chattel  mortgages  nor  assignments  are  required,  by  that  statute,  to  be 
filed  as  against  an  execution-creditor  of  the  mortgagee. 

Although  a  mortagor,  after  the  mortgage  had  been  assigned  by  the  mortagee  to 
a  third  party,  as  security  for  a  debt  due  from  the  mortgagee  to  such  third  party, 
conveys,  without  the  knowledge  or  consent  of  such  third  party,  by  bill  of  sale, 
the  mortgaged  property  to  the  mortgagee,  which  bill  of  sale  is  put  on  record 
by  the  mortgagee,  and  the  assignment  is  not  upon  record,  yet  the  mortgage,  in 
point  of  law,  is  not  cancelled  by  the  giving  the  bill  of  sale  against  the  assignee 
of  the  mortgagee. 

A  purchaser  at  an  execution-:,  lie  of  the  property  mortgaged,  under  an  execution 
against  the  mortgagee,  the  judgment  obtained  and  execution  issued  after  the 
giving  and  recording  of  the  bill  of  sale  by  the  mortgagor  to  the  mortgagee, 
will  acquire  no  title  to  the  property  mortgaged  and  so  sold,  as  against  the 
vendee  of  the  assignee  of  the  mortgagee,  on  a  sale  made  in  foreclosure  of  the 
mortgage  assigned. 

The  only  title  the  mortgagee  acquires  in  the  property  mortgaged,  by  a  conveyance 
by  the  mortgagor  to  him  after  the  mortgagee  had  previously  assigned  the 
mortgage  to  a  third  person,  is  a  mere  equity  of  redemption,  which  is  not  the 
subject  of  levy  and  sale  under  execution,  unless  it  be  united  with  the  right  of 
possession  for  a  definite  period. 

Appeal  from  a  judgment  of  the  general  term  of  the  Marine 
Court,  affirming  a  judgment  of  Mr.  Justice  Maynard  at  trial- 
term. 

The  facts  appear  in  the  opinion. 

D.  McMahon,  for  appellant. 
J.  Palmer,  for  respondents. 

BY  THE  COURT. — HILTON,  J. — At  the  trial  of  this  action,  the 
following  facts  were  established : 
VOL.  XIL— 7 
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On  June  18,  1857,  Andrew  McNally,  being  the  owner  of  the 
sloop  President,  to  secure  the  payment  of  his  note  for  $650, 
due  November  1,  1858,  payable  to  and  then  held  by  Simeon 
Atkins,  executed  and  delivered  to  him  a  mortgage  upon  the 
vessel.  On  May  22,  1858,  Atkins,  being  indebted  to  John  C. 
Baxter  upon  a  promissory  note  for  $140,  due  November  25, 
1858,  executed  and  delivered  to  Baxter,  as  security  for  the 
payment  of  the  note,  an  assignment  of  the  mortgage.  Neither 
the  mortgage  nor  the  assignment  were  filed  in  the  register's 
office  of  the  city  and  county  of  New  York,  but  the  mortgage 
was  duly  recorded  at  the  custom-house,  in  New  York,  on  the 
day  of  its  date. 

On  August  31,  1858,  the  note  for  $650  being  then  outstand- 
ing, McNally,  for  the  purpose  of  paying  ity  executed  and 
delivered  to  Atkins  a  bill  of  sale  of  the  sloop,  which,  on  March 
18,  1859,  was  also  recorded  at  the  custom-house.  The  note, 
however,  was  never  delivered  up  to  McNally,  nor  does  it  ap- 
pear that  Baxter  ever  assented  to  or  had  any  knowledge  of 
this  transaction.  Atkins  took  possession  of  the  sloop  under  the 
bill  of  sale,  and  so  remained,  up  to  the  time  when  she  was  sold, 
under  an  execution,  in  the  manner  which  will  be  shown  here- 
after. 

On  January  21,  1859,  Justice  Palmer  recovered  a  judgment 
against  Atkins,  in  the  third  district  court  of  this  city,  for  $105.19, 
and  issued  an  execution  therein  to  Thomas  Gushing,  one  of  the 
city  constables,  who  went  with  it  and  levied  upon  the  vessel. 
At  the  time  of  the  levy,  Atkins  told  him  of  the  existence  of  the 
mortgage  so  assigned  to  and  held  by  Baxter ;  whereupon  Gush- 
ing went  to  Baxter  to  inquire  respecting  it,  and  was  shown  the 
mortgage  and  the  assignment,  and  told  that  Baxter  claimed  a 
lien  upon  the  vessel.  Subsequently,  Gushing  informed  Mr. 
McAdam,  the  attorney  for  Palmer  in  the  judgment,  that  Baxter 
"  had  some  claim."  McAdam  thereupon  called  on  Baxter  to 
inquire  respecting  it,  and  was  told  that  it  was  upon  a  mortgage 
of  Atkins,  and  that  his  claim  was  about  $140".  McAdam  swears 
that  Baxter  did  not  say  he  had  an  assignment  of  a  mortgage, 
but  that  "  he  had  a  mortgage  from  Atkins  on  that  vessel."  After 
this  information,  McAdam  searched  the  records  of  the  custom- 
house, and  found  the  mortgage  of  McNally  to  Atkins,  and  also 
the  subsequent  bill  of  sale  from  McNally  to  Atkins,  there 
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recorded ;  without  communicating  to  Baxter  the  result  of  his 
search,  he  advised  his  client,  the  defendant  Gilbert,  who,  in 
connection  with  the  defendant  Snape,  was,  as  I  think  may  be 
inferred  from  the  case,  the  real  owner  of  the  judgment  so 
recovered  in  the  name  of  Palmer,  "  That  the  mortgage  of 
McNally  had  been  cancelled  by  operation  of  law,  by  the  mort- 
gagee (Atkins)  buying  the  vessel,  and  that  he  would  be  sure  of 
his  money."  Gilbert,  in  his  testimony  at  the  trial,  differed 
from  Me  Ad  am  somewhat  as  to  this.  He  said  that  McAdam 
told  him  that  Baxter  pretended  to  have  a  claim  against  the  ves- 
sel,— "  a  mortgage  or  an  assignment  of  a  mortgage."  He  also 
testified  that  he  paid  the  note  on  which  the  judgment  had  been 
recovered,  to  Mr.  Palmer,  for  counsel-fees,  but  there  was  a 
balance  coming  to  him  (Gilbert)  upon  it. 

Gushing  subsequently  sold  the  sloop  under  the  execution, 
and  at  the  sale  it  was  struck  off  to  one  Hamel,  for  $150. 

When  the  sale  took  place,  or  where,  does  not  appear ;  but  the 
bill  of  sale  to  Hamel  bears  date  February  14,  1859.  On  the 
same  day  Hamel,  who  acted  in  the  purchase  merely  as  the 
agent  of  the  defendants,  also  executed  to  them  a  bill  of  sale  of 
the  sloop,  and  under  which,  it  seems,  they  took  possession  of 
her.  It  may  be  here  remarked  that  Hamel,  when  examined  at 
the  trial,  testified  that  Baxter  told  him  he  claimed,  under  a 
mortgage  signed  by  McNally,  and  given  to  him  (Baxter)  before 
Atkins  took  the  sloop  back ;  that  this  interview  took  place 
between  the  6th  and  12th  of  February,  after  the  sale,  but 
before  he  got  the  transfer-papers  from  Gushing.  He  also  adds, 
that  the  money  he  paid  for  the  vessel  he  got  from  Gilbert. 
Having  thus  shown  in  detail  the  proceedings  and  circumstances 
under  which  the  defendants  claim  to  have  acquired  a  valid 
title  to  the  sloop,  I  will  now  pass  to  the  adverse  claim  of  the 
plaintiff.  , 

After  the  levy  had  been  made  out  in  the  fore  part  of  Febru- 
ary, 1859,  Baxter  placed  the  McNally  mortgage  in  the  hands 
of  his  attorney,  Mr.  Ryer,  with  power  to  collect  it,  who,  after 
giving  previous  public  notice  of  intention  to  sell  the  vessel,  sold 
her  under  the  power  contained  in  the  mortgage.  The  sale  took 
place  on  February  12,  1859,  within  about  twenty  feet  of  the 
sloop,  and  she  was  struck  off  for  the  plaintiff,  as  purchaser,  for 
$175.  Baxter  then  executed  to  the  plaintiff,  who  is  his  son,  a 
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proper  bill  of  sale  of  the  vessel,  in  accordance  with  the  authority 
vested  in  him  as  assignee  of  the  mortgage,  and  on  the  15th  of 
February  the  plaintiff  demanded  possession  of  the  sloop  from 
the  defendants,  and  upon  their  refusal  to  surrender  her,  this 
action  was  brought  to  recover  her  value,  which  was  proven  to 
be  $400. 

Upon  the  case  thus  shown,  the  justice  who  tried  the  cause 
gave  judgment  for  the  defendants  with  costs,  on  the  ground,  as 
stated  by  him,  "  that  as  against  the  execution-title,  under  which 
the  defendants  claimed,  it  should  appear  that  the  assignment  of 
the  McNally  mortgage  to  the  plaintiff  was  recorded  as  the  law 
required,  or  that  the  defendants  knew  of  its  existence  before 
they  purchased,  to  entitle  the  plaintiff  to  recover,"  and  this 
determination  has  been  affirmed  by  the  Marine  Court  at  gen- 
eral term.  Upon  the  argument  before  us  we  were  not  referred 
to  any  statute  or  rule  of  law  requiring  assignments  of  chattel 
mortgages  to  be  recorded,  nor  do  we  know  any  such.  The  only 
provision  on  the  subject  of  chattel  mortgages  is  to  be  found  in 
3  Rev.  Stat.,  5  ed.,  222,  which,  at  section  9,  declares  that  any 
such  instrument  not  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  possession 
of  the  things  mortgaged,  shall  be  absolutely  void,  as  against 
the  creditors  of  the  mortgagor,  and  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  unless  the  mortgage,  or  a 
copy  thereof,  be  filed,  as  directed  in  the  succeeding  section. 

Apply  this  to  the  case  in  hand,  the  mortgage  made  by 
McNally  would  have  been  void  as  to  his  creditors,  because  it 
had  not  been  so  filed.  But  the  execution  was  against  Atkins, 
the  mortgagee,  and  not  against  McNally,  and  therefore  the 
statute  in  this  respect  is  not  applicable  to  the  claim  the  defend- 
ants set  up.  But  it  is  urged  that  the  defendants  did  not  believe 
that  the  mortgage  existed  at  the  time  they  purchased,  but,  on 
the  contrary,  were  advised,  and,  it  is  contended,  properly  so, 
that  it  became  merged  in  the  bill  of  sale  from  McNally  to 
Atkins  ;  and  the  justice  having  been  of  opinion  that  the  evidence 
showed  they  had  no  knowledge  of  the  assignment  to  Baxter, 
they  must  be  regarded  as  purchasers  in  good  faith,  without 
notice  of  the  existence  of  the  McNally  mortgage. 

My  first  answer  to  this  is,  that  the  opinion  of  the  justice  is 
quite  immaterial,  as  we  can  only  deal  with  the  final  determina- 
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tion  of  the  Marine  Court  at  general  term,  and  they  have  not 
furnished  us  with  any  reasons  for  their  judgment.  If,  however, 
we  are  to  assume  that  they  concurred  with  the  justice  who  tried 
the  cause,  and  based  their  affirmance  upon  the  opinion  stated  by 
him,  then  I  have  to  say  that  their  first  proposition  is  totally  un- 
supported by  law,  and  the  second  equally  unsupported  by  the 
proof  at  the  trial  respecting  the  knowledge  communicated  to 
the  defendants  and  to  their  attorney,  constable,  and  agent ;  the 
evidence  clearly  showing  that  they  knew  Baxter  claimed  under 
the  mortgage  as  assignee.  The  constable  who  made  the  sale 
did  not,  when  testifying,  deny  the  statement  of  the  witness 
Francis  Baxter,  who  swore,  that  when  Gushing  called  on  John 
C.  Baxter,  immediately  after  the  levy,  he  was  shown  the  mort- 
gage, with  the  assignment  attached,  and  that  he  took  it  and 
examined  it.  Besides,  the  whole  case  abundantly  shows  that 
the  defendant,  in  purchasing,  took  the  risk  of  the  mortgage 
having  been  cancelled  "  by  operation  of  law,"  and  believing  in 
the  opinion  of  their  counsel  that  it  was  so.  But  as  they  were 
mistaken,  they  must  suffer  the  consequences,  and  should  not 
complain  when  called  upon  to  pay  to  the  rightful  owner  the 
value  of  the  property  they  deprived  him  of,  in  the  hope  that 
they  had  acquired  a  valid  title  to  it.  After  Atkins  assigned 
the  mortgage  of  McNally  to  Baxter,  he  possessed  no  control 
over  it;  and  under  the  circumstances  shown  as  attending  the 
transfer  of  the  vessel  to  Atkins,  McNally  even,  who  had,  for 
aught  that  appears,  no  notice  of  the  assignment,  would  not  have 
been  exonerated  from  liability  on  his  $650  note  to  the  extent  to 
which  Baxter  held  the  assignment  as  security ;  for  at  the  time 
of  the  transaction  between  McNally  and  Atkins,  the  mortgage 
and  note  were  not  produced  or  attempted  to  be  cancelled,  and 
this  circumstance  alone  was  sufficiently  suspicious  to  put  Mc- 
Nally  upon  inquiry  as  to  their  whereabouts ;  and  if,  without 
inquiring,  he  settled  with  Atkins,  he  did  so  at  his  peril.  Brown 
a.  Blydenburgh  (3  Seld.,  141)  was  a  case  very  similar  to  this, 
where  a  bond  and  mortgage  had  been  transferred  by  the  mort- 
gagee as  security  for  a  loan.  The  mortgagor,  without  knowledge 
of  the  transfer,  paid  to  the  mortgagee  the  amount  of  the  mort- 
gage, who  thereupon  executed  a  discharge,  but  without  pro- 
ducing the  bond  and  mortgage.  It  was  there  held  that  the 
non-production  was  such  a  suspicious  circumstance  as  was 


102  ABBOTTS'  PRACTICE  REPORTS. 

Baxter  a.  Gilbert. 

sufficient  to  put  the  mortgagor  upon  inquiry,  and  unexplained, 
to  make  him  chargeable  with  knowledge  of  the  fraud,  and 
render  him  still  liable  on  his  bond. 

But  the  final  and  conclusive  answer  to  the  defendants'  claim, 
is,  that  they  could  not  acquire,  under  the  sale  by  the  constable 
upon  the  execution  against  Atkins,  any  legal  title  whatever 
to  the  vessel.  The  McNally  note,  or  at  least  to  the  extent  to 
which  Baxter  held  it  as  security,  had  become  due  and  was 
unpaid.  The  condition  of  the  mortgage  which  accompanied  it 
was,  that  it  should  be  paid  at  maturity,  and  upon  non-payment, 
became  operative  as  a  valid  transfer  of  the  legal  title  of  the 
vessel  to  Baxter ;  and  thereafter  nothing  short  of  a  voluntary 
waiver  or  surrender  by  him  could  revest  such  title  in  the  mort- 
gagor or  those  claiming  under  him  subsequent  to  the  mortgage. 
A  tender  of  the  amount  due  Baxter  would  not  even  have 
divested  him  of  the  title ;  and,  at  the  time  of  the  sale  to  the 
defendants,  the  only  interest  Atkins  had  in  the  vessel  was  a 
mere  equity  of  redemption  (Charter  a.  Stevens,  3  Den.,  33 ; 
Burdick  a.  McKenna,  2  /&.,  1TO ;  Otis  a.  Wood,  3  Wend.,  498  ; 
Patchin  a.  Parce,  12  JTb.,  61 ;  Thomas  a.  Gregory,  20  Wend.,  17; 
Hill  a.  Beebe,  3  Kern.,  556 ;  Butler  a.  Miller,  1  Comst.,  500), — 
a  chose  in  action  only,  not  the  subject  of  levy  and  sale  upon 
execution,  unless  united  with  the  right  of  possession  for  a 
definite  period.  (Marsh  a.  Lawrence,  4  Cow.,  467 ;  Bailey  a. 
Benton,  8  Wend.,  347 ;  Mattison  a.  Bacus,  1  Comst.,  295.)  Here, 
no  such  right  of  possession  existed,  and  the  title  became  abso- 
lute under  the  mortgage,  subject  only  to  be  defeated  by  the 
performance  of  its  condition.  I  think  the  plaintiff  established  a 
clear  and  indisputable  right  to  recover  of  the  defendants  the 
value  of  the  vessel,  and  the  judgment  of  the  Marine  Court  to 
the  contrary  was  therefore  erroneous. 

Judgment  reversed  with  costs. 
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MORRIS  a.  NILES. 
New  York  Common  Pleas;  General  Term,  February,  186 1.* 

LANDLORD  AND  TENANT. — EVIDENCE  OF  DEMISE. — COMPLAINT  FOB 
USE  AND  OCCUPATION. 

Payment  of  a  quarter's  rent,  by  a  person  in  actual  occupation,  is  sufficient  evi 
dence  of  a  yearly  tenancy,  at  the  rent  indicated  by  the  payment,  payable 
quarterly. 

The  contract  subsisting  between  a  lessor  and  lessee,  is,  by  1  Rev.  Stat.,  747,  trans- 
ferred to  the  assignee  of  the  lessor,  and,  without  attornment,  the  assignee  is 
entitled  to  all  rent  falling  due  subsequent  to  the  assignment. 

The  lessee  cannot  resist  a  recovery  by  the  assignee,  on  the  ground  that  the  as- 
signor notified  him  not  to  pay  to  the  former. 

In  an  action  for  use  and  occupation,  the  plaintiff  need  not  set  forth  an  implied 
demise,  but  may  declare  for  use  and  occupation,  and  recover  on  the  special  facts 
shown. 

Appeal  from  judgment  entered  on  the  report  of  a  referee. 

The  defendant,  on  May  1,  1857,  hired  two  rooms  in  No.  212 
Broadway,  New  York,  belonging  to  one  Davis,  who,  on  July 
16,  185T,  leased  the  whole  building  to  one  Knox.  On  the  same 
day,  Knox  assigned  the  lease  to  one  Russell.  On  August  1, 
1857,  the  defendant  paid  the  quarter's  rent,  then  due,  to  Knox, 
as  the  agent  of  Russell. 

On  September  30,  1857,  Russell  assigned  the  lease  to  the 
plain  tiff,  who,  on  November  1,  demanded  the  rent  of  the  whole 
expired  quarter  from  the  defendant.  But  the  defendant  refused 
payment,  on  the  ground  that  he  had  been  notified  by  Knox  not 
to  pay ;  whereupon  this  action  was  brought; 

The  complaint  was  for  use  and  occupation.  The  answer  set 
up  a  joint  occupation  by  one  Hopkins  and  the  defendant,  and 
denied  that  such  occupation  was  by  permission  of  the  plaintiff 
or  his  assignor.  The  evidence  on  the  trial  showed  that  Hopkins 
was  not  in  any  way  liable  for  the  rent,  and  occupied  part  of  the 
defendant's  rooms  under  a  private  arrangement  with  the  latter. 

The  defendant  urged,  that  in  any  event  the  plaintiff  could  not 
recover  any  thing  except  for  the  occupation  from  September  30 
to  November  1,  1857.  The  referee,  however,  gave  judgment 
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for  the  whole  quarter's  rent  from  August  1  to  November  1,  from 
which  judgment  the  defendant  appealed. 

A.  R.  Dyett,  for  appellant. 
*  Barrett  &  Brinsmade,  for  respondent. 

BY  THE  COURT. — DALY,  F.  J. — The  payment  by  Niles  to  Knox 
of  the  quarter's  rent,  accruing  on  August  1,  1857,  Niles  then 
being  in  actual  occupation,  was  sufficient  evidence  of  the  exist- 
ence of  a  tenancy,  from  year  to  year,  at  the  yearly  rent  indi- 
cated by  the  payment,  payable  quarterly.  (Richardson  a.  Lang- 
ridge,  4  Taunt.,  128 ;  Knight  a.  Bennett,  3  Bing.,  361 ;  Bolton 
a.  Tomlin,  5  A.  &  E.,  856.)  When  this  payment  was  made, 
Knox  had  assigned  the  lease  of  the  premises  to  Russell,  and 
the  quarter's  rent  was  received  by  him  for  Russell.  Before 
the  next  quarter  became  due,  Russell  assigned  to  the  plain- 
tiff, and  Niles  was  notified'  to  pay  the  rent  for  that  quarter 
to  the  plaintiff,  which  he  declined  to  do,  and  for  the  recovery 
of  which  this  action  was  brought.  By  the  32d  Henry  VIII., 
c.  34,  which  has  been  substantially  re-enacted  in  this  State  (1 
Rev.  Stat.,  747),  the  contract  subsisting  between  a  lessor  and 
lessee  is  transferred  to  the  assignee  of  the  lessor.  The  assignee 
is  entitled  to  rent  accruing  after  the  assignment)  and  has  all  the 
remedies  for  the  recovery  of  it  that  the  lessor  had.  (Moss  a. 
Gallimore,  Doug.,  278  ;  Birch  a.  Wright,  \T.R.,  378  ;  3  Green- 
leafs  Cruise,  508  ;  Taylor's  Landlord  and  Tenant,  1  ed.,  216.) 
Formerly  there  must  have  been  an  attornment,  but  that  was 
rendered  unnecessary  by  the  statute  4  &  5  Anne,  c.  16,  §  9. 
The  interest  or  term  which  Knox  had  in  the  premises  having 
been  transferred  by  him  to  Russell  and  by  Russell  to  the  plain- 
tiff, before  this  quarter's  rent  accrued,  Niles  was  bound  to  pay 
it  to  the  plaintiff  when  the  plaintiff's  agent  demanded  it. 

There  is  nothing  in  the  facts  found  to  show  that  any  such  re- 
lation as  that  of  landlord  and  tenant  existed  between  Hopkins 
and  Knox,  or  the  subsequent  assignee.  Niles  is  the  only  one 
in  respect  to  whom  the  relation  of  tenant  can  be  implied,  and 
his  liability  is  founded  upon  the  implied  contract  for  the  use 
and  occupation  of  the  premises  to  the  1st  of  May,  1858,  at  the 
yearly  rent  of  $250,  payable  quarterly,  entered  into  with  Knox, 
all  of  whose  interest  passed  by  the  mesne  assignments  to  the 
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plaintiff,  vesting  in  him  the  right  to  all  rent  accruing  under  the 
implied  contract  after  the  assignment  to  him  on  the  30th  of 
September,  1857. 

The  plaintiff  was  not  required  to  set  forth  the  implied  demise 
from  Knox  to  the  defendant,  but  might  declare  for  use  and  oc- 
cupation generally,  and  recover  upon  the  special  facts  shown. 
(2  Rev.  StaL  [5  ed.,  748],  37;  Pierce  a.  Pierce,  25  Barb.,  248.) 

The  judgment  should  be  affirmed. 


FOLLOWER  a.  LAUGHLIN. 

Supreme  Court,  Second -District ;   General  Term,  Feb.,  1861. 
SUMMONS. — AMENDMENT. 

Where  new  parties  are  brought  in  by  amendment  of  the  complaint,  the  summons 

must  be  amended  accordingly. 
If,  after  a  demurrer  for  defect  of  parties,  the  plaintiff  amends  his  complaint  by 

adding  the  necessary  parties,  but  does  not  amend  the  summons,  the  amended 

complaint  may  be  struck  out  on  motion. 
Such  motion  may  be  made  by  the  original  defendants. 

Appeal  from  an  order  striking  out  an  amended  complaint. 
The  facts  appear  in  the  opinion. 

BY  THE  COURT.* — EMOTT,  J. — This  is  an  action  to  redeem  a 
mortgage.  Certain  of  the  defendants  demurred  for  the  want  of 
the  necessary  parties,  whereupon  the  plaintiff's  attorney  amend- 
ed his  complaint  by  inserting  the  names  of  the  parties  required, 
and  the  proper  allegations  in  respect  to  them,  and  served  a 
copy  on  the  defendants'  attorneys,  but  without  amending  the 
summons.  That  is  the  legal  result  of  the  proceeding,  for 
although  it  does  not  appear  whether  an  amended  summons  was 
made  out  or  served,  it  is  affirmatively  shown  that  no  order  was 
ever  obtained  for  such  an  amendment.  A  summons  is  process, 

*  Present,  LOTT,  EMOTT,  and  BROWN,  JJ. 
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and  not  amendable  of  course  as  a  pleading  is,  but  only  by  the 
order  of  the  court.  The  complaint  thus  amended  was  struck 
out  upon  the  application  of  the  defendants  who  had  appeared, 
and  from  that  order  the  plaintiff  has  appealed. 

It  is  insisted  that  the  defendants  who  are  regularly  made 
parties  cannot  make  such  an  objection,  and  that  it  can  only 
come  from  the  parties  who  are  to  be  brought  in.  The  answer 
is,  that  the  defendants  who  demurred  for  a  defect  of  parties  are 
not  only  concerned  that  the  additional  parties  required  should 
be  brought  in,  but  that  they  should  be  brought  in  regularly. 
Non  constat  that  they  will  appear  and  answer,  or  take  any 
notice  of  the  suit ;  and  then  the  whole  frame  of  the  suit  might 
be  as  defective  as  before.  If  these  defendants  had  appeared 
voluntarily  after  the  amendment,  that  would  present  a  different 
question. 

The  summons  in  this  case  not  having  been  amended,  the 
complaint  does  not  conform  to  it.  A  motion  to  strike  out  the 
complaint  for  that  reason,  if  made  in  season,  will  be  entertained. 
This  has  been  held  where  the  notice  as  to  relief  in  the  summons 
indicated  one  of  the  classes  of  actions  named  in  section  129,  and 
the  complaint  was  framed  under  the  other.  No  doubt,  upon 
the  demurrer  being  served,  the  plaintiffs  were  right  in  seeking  to 
remedy  the  effect  indicated.  But  they  could  not  do  this  by 
serving  a  new  complaint  which  did  not  conform  to  their  sum- 
mons, and  they  could  not  amend  the  summons  without  an 
order.  What  may  have  been  the  design  or  the  construction  of 
the  codifiers  is  more  a  matter  of  curious  speculation  than  of 
legal  authority.  It  is  probably  as  well  settled  as  any  thing  can 
be  in  the  present  practice,  that  there  can  be  but  one  summons 
in  the  action,  and  that  this  must  contain  the  names  of  all  the 
parties.  This  would  seem  to  follow  from  the  fact  that  the  sum- 
mons is  the  commencement  of  the  action.  It  is  not  a  notice 
that  an  action  has  been  commenced,  but  it  is,  if  not  process,  at 
any  rate,  in  the  nature  of  process,  and  is  the  only  method  of 
instituting  any  suit.  If  a  plaintiff  can  issue  twenty  summonses, 
one  after  the  other,  each  addressed  to  a  single  defendant,  and 
naming  no  other,  it  would  be  hard  to  say  whether  he  had  com- 
menced one  action  or  twenty,  or  any  intermediate  number,  and 
he  could  not  be  compelled  to  disclose  his  design  until  his  com- 
plaint was  required. 
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The  cases  which  hold  that  when  a  suit  is  commenced  by 
summons  against  several  parties  severally  liable,  it  may  be 
prosecuted  against  a  part  or  one  of  them,  do  not  help  the  plain- 
tiffs here.  That  proposition  is  the  consequence  of  other  prin- 
ciples, and  one  does  not  involve  the  other. 

The  plaintiffs  should  have  applied  to  amend  their  summons 
before  serving  an  amended  complaint,  bringing  in  new  parties, 
and  the  paper  which  they  served  was  irregular,  and  was  rightly 
stricken  out.  The  order  appealed  from  must  be  affirmed,  with 
costs,  but  with  leave  to  apply  at  special  term  for  the  necessary 
amendments. 


THE  CENTRAL  PARK  CASE. 
Supreme  Court,  First  District ;  At  Chambers,  January,  1861. 

MUNICIPAL  CORPORATION. — PROCEEDINGS   TO  OPEN  STREETS  AND 
PUBLIC  PLACES. — DISCONTINUANCE. — TAXATION  OF  COSTS. 

Under  the  statutes  regulating  the  opening  of  streets  and  public  places  in  the  city 
of  New  York,  the  Corporation  of  the  city  have  power  to  discontinue  such  pro- 
ceedings before  confirmation  of  the  report,  and  without  application  to  the  court. 

By  the  act  of  1859,  relative  to  the  Central  Park  in  that  city,  the  same  power  is 
given  to  the  board  of  commissioners  of  the  Central  Park  ia  relation  to  such  pro- 
ceedings taken  by  them. 

The  county  clerk  has  no  authority  to  tax  costs  in  street  cases.  * 

In  adjusting  costs  in  such  proceedings,  the  bill  must  set  forth  the  items  and  par- 
ticular services  charged. 

I.  Motion  for  confirmation  of  report  of  commissioners  of 
appraisal  in  proceedings  taken  by  the  commissioners  of  the 
Central  Park,  in  the  city  of  New  York,  to  acquire  lands  for 
the  extension  of  the  park. 

The  facts  are  stated  in  the  opinion. 

c  To  the  same  effect  see  Matter  of  Fourth  Avenue  (11  Ante,  189). 
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Clarence  A.  Seward  and  E.  P.  Cowles,  for  the  Central  Park 
commission. 

John  E.  Bun*iU,  for  the  comptroller. 

Miller  &  Devlin,  A.  It.  Lawrence,  jr.,  James  T.  Brady, 
J.  L.  Jernegan,  and  P.  G.  Clark,  for  other  parties  in  interest. 

BAKNARD,  J. — 1The  corporation  counsel  having  moved  for  the 
confirmation  of  the  report  made  by  the  commissioners  of  ap- 
praisal in  the  above  matter,  the  commissioners  of  the  Central 
Park  objected  to  the  confirmation,  on  the  ground  that,  they 
having  passed  a  resolution  discontinuing  the  proceedings,  they 
were,  ipso  facto,  by  the  mere  passage  of  such  resolution,  dis- 
continued. 

The  question  thus  presented  arises  upon  the  act  of  April  2, 
1859,  entitled  "An  act  to  alter  the  map  of  the  city  of  New 
York,  by  laying  out  a  public  place,  and  to  authorize  the  taking 
of  the  same."  And  it  is  a  purely  legal  one,  into  the  inquiry  of 
which  neither  the  motives  of  the  various  parties,  nor  consider- 
ations of  advantage  or  disadvantage,  can  enter. 

In  1807  the  Legislature  appointed  commissioners  to  lay  out 
streets,  roads,  and  public  squares  within  certain  portions  of  the 
city  of  New  York,  and  directed  three  similar  maps  to  be  made 
of  such  streets,  roads,  and  public  places,  and  one  to  be  filed  in  the 
office  of  the  secretary  of  state  of  the  State  of  New  York,  one  in 
the  office  of  the  clerk  of  the  county  of  the  city  and  county  of 
New  York,  and  one  to  belong  to  the  mayor,  etc.,  of  the  city  of 
New  York,  and  prescribed  the  mode  of  opening  said  streets, 
roads,  or  public  squares,  whenever  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York  should  be  desirous,  or 
require  to  open  such  streets,  roads,  or  public  squares. 

Under  this  act,  the  commissioners  named  therein  laid  out 
the  city,  within  the  prescribed  limits,  into  streets  and  public 
squares,  and  made  and  filed  the  maps  thereof  as  required. 

This  act  of  1807  also  provided  that  whenever  so  many  of  the 
proprietors,  of  lands,  fronting  on  any  street  delineated  on  said 
map,  as  together  owned  three-fourths  of  the  front  of  said  lands, 
should,  by  petition,  require  or  desire  the  said  mayor,  etc.,  to 
open  any  such  street  or  any  part  thereof,  the  said  mayor,  etc., 
should  take  such  measures  as  before  in  said  act  provided  for 
opening  the  same. 
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By  this  act  it  was  made  peremptory  on  the  mayor,  etc.,  'to 
take  proceedings  to  open  any  street,  etc.,  when  a  specified 
number  of  the  owners  of  property  fronting  on  such  street 
required  it. 

In  1813  the  Legislature  passed  an  act  on  this  subject,  of  the 
provisions  contained  in  which  one  only  is  material  to  this 
question,  namely,  the  one  which  constitutes  the  mayor,  etc.,  in 
all  cases,  the  sole  judges  of  the  necessity  or  propriety  of  open- 
ing any  street,  etc. 

This  act,  therefore,  repealed  the  peremptory  command  upon 
the  mayor,  etc.,  to  take  proceedings,  which  was  contained  in 
the  act  of  180  T. 

Under  the  act  of  1813,  the  question  arose  whether  the  mayor, 
etc.,  after  having,  by  initiating  proceedings,  decided  upon  the 
propriety  of  opening,  at  that  time,  any  street,  could  revoke  that 
decision  by  discontinuing  the  proceedings. 

The  courts  at  first  held  that  they  would  allow  a  discontinu- 
ance upon  good  cause  shown  therefor. 

After  the  courts  had  thus  held,  the  Legislature  passed  the  act 
of  April  20,  1839,  by  the  first  section  of  which  it  was  enacted, 
that  if,  upon  the  hearing  of  the  application  for  the  confirmation 
of  the  report  of  the  commissioners  of  estimate  and  assessment, 
persons  who  should  appear  by  said  report  to  be  interested, 
either  by  assessment  for  benefit  or  award  for  damages  to  the 
amount  of  a  majority  in  amount  of  the  whole  assessments  and 
awards,  should  appear  and  object  to  further  proceedings  upon 
said  report,  the  court  should  order  the  same  to  be  discontinued, 
and  the  same  should  thenceforth  be  discontinued ;  and  by  the 
seventh  section  of  which  it  was  enacted  that  the  mayor,  etc., 
should  be  authorized,  at  any  time  previous  to  the  confirmation 
of  the  report  by  the  court,  to  discontinue  all  further  proceed- 
ings relative  to  said  improvement,  without  the  necessity  of  an 
application  to  said  court  so  to  do. 

By  reference  to  the  acts  of  1807  and  1813,  it  will  be  seen 
that  the  words  "said  improvement"  refer  to  opening  and  lay- 
ing out  streets,  avenues,  and  public  squares  in  the  city  of  New 
York. 

Section  14  of  the  act  of  1839  provided  that  section  7"  should 
not,  in  any  respect,  affect  any  proceedings  commenced  previous 
to  the  passage  of  the  act. 
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It  is  evident  from  these  provisions  that  the  Legislature  in- 
tended to  and  did  place  the  whole  subject  of  opening  streets, 
avenues,  and  public  squares  in  the  hands  of  the  mayor,  etc., 
empowering  them  not  only  to  initiate,  but  to  conduct  and  dis- 
continue the  proceedings,  just  as  in  the  exercise  of  their  dis- 
cretion they  should  deem  proper,  and  depriving  the  court  of 
any  power  to  control  the  exercise  of  such  discretion  of  said 
mayor,  etc.,  in  directing  a  discontinuance. 

This  discretion  was  subject  to  one  limitation,  however,  name- 
ly, that  if.  upon  the  hearing  of  the  application  for  the  confirma- 
tion of  the  report  of  the  commissioners  of  estimate  and  assess- 
ment, persons  who,  by  the  report,  should  appear,  either  by 
assessment  for  benefit  or  award  for  damages  to  the  amount  of  a 
majority  in  amount  of  the  whole  assessment  and  award,  should 
appear  and  object  to  further  proceedings  on  the  report,  the 
court  should  order  the  same  to  be  discontinued.  Apart  from 
this  seventh  section  of  the  act  of  1839,  the  Supreme  Court,  in 
the  Matter  of  Anthony-street  (20  Wend.,  614),  upon  a  proceed- 
ing commenced  before  1839,  held  that  the  mayor,  etc.,  under 
the  law  as  it  stood  prior  to  1839,  had  a  right  to  discontinue  at 
any  time  before  the  confirmation  of  the  report,  and  that  courts 
could  not  inquire  into  the  expediency  of  exercising  such  right, 
or  if  they  could,  they  had  no  legal  power  to  prevent  its  exercise. 

It  is  therefore  clear  that  if  the  act  of  1859  had  stopped  at  the 
end  of  the  first  section,  then,  it  being  an  act  amendatory  of  the 
act  of  1807,  all  the  provisions  of  that  act  and  of  all  other  subse- 
quent acts  amendatory  of  it,  would  apply  to  the  proceedings  for 
opening  the  public  place  in  question,  and  the  mayor,  etc.,  would 
have  had  an  undoubted  right  to  discontinue  any  proceedings 
commenced  by  them,  without  any  application  to  the  court. 

It  is  objected,  however,  that  this  power  of  discontinuance  was 
not,  by  the  act  of  1859,  vested  in  the  board  of  Central  Park 
commissioners.  I  am  of  opinion  the  objection  is  not  well  taken. 
The  act  takes  from  the  mayor,  etc.,  not  only  the  power  of 
initiating  the  proceedings,  but  all  control  over  them.  The 
scope  and  intent  of  the  act  is,  that  all  provisions  of  the  acts  of 
1813,  etc.,  should  be  applicable  and  govern  the  proceedings  to 
be  had  for  the  opening  of  this  public  place,  but  that  there 
should  be  substituted  in  the  place  and  stead  of  the  mayor,  etc., 
another  body  as  the  motor,  with  the  same  and  all  the  powers 
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and  duties  that  the  mayor,  etc.,  possessed  under  any  and  all 
previous  acts  in  relation  to  the  opening  and  laying  out  of  streets, 
avenues,  and  public  squares.  One  of  such  powers  was  the 
power  of  discontinuing  without  application  to  the  court. 

The  propriety  of  forcing  on  the  mayor,  etc.,  a  body  to  act 
and  acquire  property  for  them,  -which  they  shall  be  compelled 
to  pay  for,  perchance  against  their  will  and  against  their  views 
of  the  necessity  and  propriety  of  the  step,  is,  to  say  the  least  of 
it,  very  questionable,  and  strong  arguments  might  be  adduced 
against  the  constitutionality  of  an  act  containing  such  pro- 
visions. 

In  all  previous  acts  on  this  subject,  the  mayor,  etc.,  were 
made  the  motors,  and  the  whole  subject  of  opening,  etc.,  was 
left  to  their  discretion,  subject  to  the  single  limitation  above 
mentioned. 

This  was  eminently  proper,  for  the  mayor,  etc.,  are  the  rep- 
resentatives of  the  whole  city,  and  have  the  wants  and  interests 
of  the  city  confided  to  their  care.  It  is  idle  to  inquire  whether 
the  passage  of  the  act  of  1859  was  obtained  surreptitiously,  or, 
if  not  so  obtained,  what  the  motives  of  the  Legislature  were  in 
passing  it  in  its  present  shape. 

It  has  been  passed,  and  the  only  question  is,  what  power  it 
conferred  on  the  board  of  commissioners  of  the  Central  Park. 

It  is  also  wholly  unnecessary  to  decide  upon  the  constitu- 
tionality of  the  act,  for  whether  constitutional  or  unconstitutional, 
the  same  result  must  follow.  If  unconstitutional,  the  report 
cannot  be  confirmed.  If  constitutional,  the  act  gives  the  board 
of  commissioners  of  the  Central  Park  absolute  power  of  discon- 
tinuing the  proceedings  at  any  time  before  the  confirmation  of 
the  report,  without  application  to  the  court. 

That  board  has  so  discontinued  the  proceedings  by  the  pas- 
sage of  their  resolution  on  the  26th  of  December,  1860. 

Entertaining  these  views,  I  cannot  grant  any  order  confirm- 
ing or  rejecting  the  report  of  the  commissioners  of  appraisal. 

The  only  order  that  can  be  made,  except  so  far  as  a  retax- 
ation  of  costs  is  concerned,  is  one  declaring  that  the  proceed- 
ings were  discontinued  by  force  of  the  passage  of  the  reso- 
lution. 

II.  Motion  for  retaxation  of  costs  in  the  same  proceeding. 
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BARNARD,  J. — The  motion  .for  a  retaxation  of  the  costs  herein 
must  be  granted.  I  am  unable  to  find  any  authority  for  the 
county  clerk  to  act  as  a  taxing  officer. 

The  items  and  particular  services  which  are  charged  in  the 
bill  are  not  set  forth  with  sufficient  certainty. 

It  clearly  cannot  be  sufficient  to  charge  in  gross  whatever  sum 
a  person  may  think  his  services  are  entitled  to,  without  any 
power  of  correcting  or  reducing  on  the  part  of  the  county 
clerk. 

And  yet  that  seemed  to  be  the  position  taken  when  appli- 
cation was  made  by  the  objectors  to  the  large  amounts  con- 
tained in  the  bill. 

The  objectors  offered  to  show  that  some  of  the  services  were 
never  performed  at  all,  and  that  others  were  more  than  double 
the  amount  allowed  or  authorized  by  law. 

In  my  judgment,  they  should  be  allowed  to  do  so. 

For  the  purpose  of  having  a  proper  examination  into  these 
charges,  I  have  determined  to  refer  the  matter  to  John  B. 
Haskin,  to  take  proof  as  to  the  performance  of  the  service,  and 
the  reasonableness  of  the  charges,  and  report  the  same  to  this 
court,  together  with  his  opinion  thereon. 


WARING  a.  AYRES. 

Supreme  Court,  First  District ;  Special  Term^  February,  1861. 
SECURITY  ON  APPEAL. 

Upon  an  appeal  to  the  Court  of  Appeals  from  a  judgment  directing  the  execution 
of  a  conveyance  or  other  instrument,  the  appellant,  in  order  to  secure  a  stay  of 
proceedings,  must  not  only  execute  and  deposit  the'  conveyance,  under  section 
337  of  the  Code,  but  must  also  give  the  undertaking  required  by  section  343. 

Motion  for  a  stay  of  proceedings  pending  an  appeal. 
LEONARD,  J. — The  judgment  appealed  from  directs  the  execu- 


NEW  YORK  113 


Dabbs'  Case. 


tion  and  delivery  of  a  conveyance,  with  costs,  amounting  to 
$223.17. 

The  deed  has  been  executed  and  filed  with  the  clerk,  but  no 
undertaking  of  any  kind  has  been  filed. 

The  plaintiff  has  issued  an  execution  for  the  costs,  notwith- 
standing the  appeal,  and  the  defendant  now  moves  to  stay  pro- 
ceedings thereon. 

The  appellant  must  comply  with  the  terms  required  on  an 
appeal  to  the  Court  of  Appeals,  in  order  to  stay  proceedings. 
An  appeal  is  therefore  not  effectual,  unless  an  undertaking  be 
filed  under  section  334,  as  well  as  the  deed  under  section  337. 
This  has  been  neglected.  The  execution  is  therefore  regular. 

The  appellant  cannot  deprive  the  plaintiff  of  the  security  ob- 
tained by  his  execution.  Any  relief  which  he  obtains  will  be 
granted  as  a  favor.  He  may  have  an  order  staying  proceedings 
on  the  execution  when  he  executes  and  files  an  approved  under- 
taking, in  conformity  with  sections  334  and  335. 


DABBS'  CASE. 

New  York  Superior  Court ;  At  Chambers,  April,  1861. 
HABEAS  CORPUS  TO  DISCHARGE  SOLDIER. 

The  State  judges  have  power  to  discharge  upon  habeas  corpus  a  minor  enlisted  in 
the  army  of  the  United  States  without  consent  of  his  parent  or  guardian.0 

Habeas  corpus. 

The  facts  are  stated  in  the  opinion. 

Jonas  B.  Phillips,  for  the  relator. 

Theodore  Hinsdale,  for  the  United  States  government. 

*  To  the  contrary  is  Phelan's  Case  (9  Ante,  286). 
VOL.  XII.— 8 
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HOFFMAN,  J. — Upon  habeas  corpus,  the  return  of  an  officer  of 
the  United  States  army  is,  that  the  party  detained  was  enlisted 
in  the  army  of  the  United  States  on  the  twenty-eighth  day  of 
and  March  last,  for  the  period  of  five  years;  had  received 
advance,  clothing,  &c.,  to  the  value  of  $39. 

Henry  Dabbs  being  examined  upon  this  return,  deposed  that 
he  was  the  father  of  the  party  detained ;  that  his  son  was  a 
minor,  having  been  born  on  the  26th  of  February,  1841 ;  and 
that  he  had  not  given  his  consent  to  the  enlistment  in  any  form 
or  manner  whatever ;  and  also  that  he,  the  father,  was  a  citizen 
of  the  United  States,  domiciled  in  Newark,  New  Jersey. 

On  these  grounds  the  discharge  of  the  party  is  applied  for. 

Congress  has  power,  under  the  Constitution,  to  raise  and 
support  armies  (art.  1,  §  8,  subd.  11),  and  "  to  make  rules  for  the 
government  and  regulation  of  the  land  and  naval  forces"  (/J., 
subd.  13),  and  generally  "to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers." 

By  section  11  of  the  law  of  Congress  of  the  16th  March, 
1802  (2  Statutes  at  Large,  134),  entitled  "An  act  fixing  the 
military  peace  establishment  of  the  United  States,"  after  de- 
claring that  the  recruiting  officers  should  be  entitled  to  receive 
for  every  able-bodied  citizen,  who  should  be  enlisted  for  five 
years,  between  the  ages  of  eighteen  and  thirty-five  years,  the 
sum  of  two  dollars,  enacted  as  follows :  "  Provided,  that  no 
person  under  the  age  of  twenty-one  years  shall  be  enlisted  by 
any  officer,  or  held  in  the  service  of  the  United  States,  without 
the  consent  of  his  parent,  guardian,  or  master,  first  had  or 
obtained,  if  any  he  have."  It  proceeds  to  impose  a  penalty  for 
violating  this  provision. 

An  act  of  April  12,  1808  (although  considered  obsolete, 
apparently  expired  by  the  limitation  of  the  term  of  service 
provided  in  it),  may  be  usefully  referred  to.  By  section  5 
(2  Statutes  at  Large,  481,  483),  the  provisions  of  the  act  of 
1802,  "fixing  the  military  peace  establishment  of  the  United 
States,"  relating,  among  other  things,  "  to  the  regulation  and 
compensation  of  recruiting  officers ;  age,  size,  qualifications,  and 
bounties  of  recruits,"  were  applied  to  all  persons  and  things 
within  the  intent  and  meaning  of  such  act,  the  same  as  if  they 
were  inserted  therein  at  large. 
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The  act  of  the  26th  June,  1812  (2  7£.,  764),  "  for  the  more  per- 
fect organization  of  the  army  of  the  United  States,"  is  referred 
to,  on  account  of  its  adoption  in  the  next-mentioned  act.  It 
does  not  itself  contain  any  thing  pertinent  to  the  present 
question. 

But  the  act  of  January  20,  1813  (2  JT>:,  791),  entitled  "An 
act  supplementary  to  the  act  for  the  more  perfect  organi- 
zation of  the  army  of  the  United  States,"  provided,  in  section 
five,  that  the  recruiting  officer  should  have  a  bounty  of  $4  for 
every  able-bodied  citizen  between  eighteen  and  forty-five  years, 
and  then  proceeded :  "  Provided  that  no  person  under  the  age 
of  twenty-one  shall  be  enlisted,  or  held  in  service  of  the  United 
States,  without  the  consent  in  writing  of  his  parent,  guardian, 
or  master,  first  had  and  obtained,  if  any  he  have." 

The  act  of  January  29,  1813,  to  raise  an  additional  military 
force  (2  7J.,  794),  to  raise  twenty  regiments  for  one  year, 
contained  precisely  the  same  provision  (§  7).  This  act  has  be- 
come obsolete.! 

A  further  act  was  passed  on  the  10th  of  December,  1814, 
"  making  further  provision  for  filling  the  ranks  of  the  army  of 
the  United  States"  (3  75.,  146).  The  first  section  authorizes  the 
enlistment  of  any  able-bodied  men  between  the  ages  of  eighteen 
and  fifty  years ;  which  enlistment  shall  be  absolute  and  binding 
upon  all  persons  under  the  age  of  twenty-one  years,  as  well  as 
upon  persons  of  full  age,  such  recruiting  officer  having  complied 
with  all  the  requisitions  of  the  laws  regulating  the  recruiting 
service." 

By  section  2,  the  recruit  had  four  days  to  reconsider  and 
withdraw  his  enlistment. 

By  section  3,  so  much  of  section  5  of  the  act  of  20th  Janu- 
ary, 1813,  as  requires  the  consent  in  writing  of  the  parent, 
guardian,  or  master,  to  authorize  the  enlistment  of  persons 
under  the  age  of  twenty-one  years,  was  repealed. 

This  act  was  passed  before  the  peace  was  known  in  the 
United  States. 

Then  followed  an  act  of  the  3d  of  March,  1815,  entitled 
"  An  act  fixing  the  military  peace  establishment  of  the  United 
States."  By  section  1,  the  military  peace-establishment  shall 
consist  of  such  proportions  of  infantry,  &c.,  not  exceeding  ten 
thousand  men,  as  the  president  should  judge  proper. 
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By  section  7,  "  the  several  corps  authorized  by  the  act  shall 
be  subject  to  the  rules  and  articles  of  war,  be  recruited  in 
the  same  manner  and  with  the  same  limitations  as  are  author- 
ized by  the  act  of  16th  March,  1802,  entitled  '  An  act  fixing 
the  military  peace-establishment  of  the  United  States,'  and  the 
act  of  12th  of  April,  1808,  entitled  'An  act  to  raise  for  a 
limited  time  an  additional  force ;' "  the  bounty  to  the  recruit- 
ing officer  was  to  be  the  same  as  it  was  by  the  act  of  April 
12,  1808. 

I  cannot  but  conclude  that,  by  force  of  this  section  of  the  act 
of  1815,  the  provisions  of  the  act  of  1802  were  restored  as  to  the 
necessity  of  a  consent  by  the  parent,  and  restored  in  the 
language  of  that  act. 

The  editor  of  the  edition  of  the  Statutes  at  Large  (Mr.  Peters) 
considers  the  act  of  December  10,  1814,  to  be  repealed  by  this 
act  of  1815  (marginal  memorandum).  It  probably  is  so,  by 
the  comprehensive  provisions  upon  the  same  subject  in  the 
latter  act. 

Mr.  Ingersoll,  in  his  Digest  of  1821,  obviously  considered  the 
act  of  1802  as  then  in  force  upon  the  subject. 

In  an  act  of  July  5,  1838  (5  Tb.,  256),  "  to  increase  the  mili- 
tary establishment  of  the  United  States,"  it  was  enacted,  in 
section  30,  "  that  so  much  of  section  11  of  the  act  of  16th 
March,  1802,  and  so  much  of  section  5  of  the  12th  April, 
1808,  as  fix  the  height  of  enlisted  men  at  five  feet  six  inches,  be 
repealed."  This  raises  a  strong,  if  not  unanswerable,  argument 
that  the  rest  of  such  sections  continued  then  in  force. 

I  have  not  found  any  other  statutory  provision  which  bears 
upon  the  question  until  the  enactment  of  28th  September,  1850, 
hereafter  noticed. 

Whatever  doubts  Chief-justice  Kent  and  Justice  Story  enter- 
tained of  the  right  of  State  courts  or  judges  to  hold  jurisdiction 
of  the  matter  (see  1  Mason,  §  86 ;  9  Johns.,  236),  our  Supreme 
Court  explicitly  and  fully  recognized  the  power  and  the  duty 
of  the  State  judges  to  give  a  detained  party  enlisted  under  the 
laws  of  the  United  States  the  benefit  of  a  habeas  corpus.  In 
the  Matter  of  Carlton  (1827,  7  Cow.,  471),  the  courts  declare 
that  the  enlistment  of  a  minor,  without  consent  of  his  parent  or 
guardian,  was  void  under  the  act  of  Congress,  and  he  might  be 
discharged  by  State  authority. 
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This  doctrine  has  been  acted  upon  by  judges  of  this  State 
from  that  time  to  the. present.  Indeed,  it  seems  difficult  to 
escape  from  the  imperative  force  of  our  own  statute  as  to  the 
writ  of  habeas  corpus,  and  the  obligation  to  issue  it.  (See  2 
Rev.Stat.,  563,  §§  21,  26,  30.) 

Thus  it  seems  to  me  the  duty  of  considering  the  question  as 
within  our  jurisdiction,  and  the  duty  to  discharge  the  prisoner, 
on  the  facts  in  this  case,  is  clear,  unless  the  statute  of  Septem- 
ber 28,  1850,  prescribes  another  determination. 

That  statute  is  entitled,  "  An  act  making  appropriations  for 
the  support  of  the  army  for  the  year  ending  June,  1851"  (9  /&., 
504).  The  fifth  section  directs  "  that  it  shall  be  the  duty  of  the 
secretary  of  war  to  order  the  discharge  of  any  soldier  of  the 
army  of  the  United  States,  who,  at  the  time  of  his  enlistment, 
was  under  the  age  of  twenty-one  years,  upon  evidence  being 
produced  to  him  that  such  enlistment  was  without  the  consent 
of  his  parent  or  guardian." 

I  am  ready,  as  now  advised,  to  concede  the  power  of  the 
Congress  of  the  United  States  to  withdraw  the  consideration  of 
cases  of  this  description  from  the  control  of  State  courts  or 
judges,  and  to  prescribe  the  tribunals  or  officers  to  whom  it 
shall  be  exclusively  committed.  But  if  the  previous  statements 
of  the  law  in  our  State,  independent  of  this  statute,  are  correct 
(and  this  is  beyond  dispute),  then  I  cannot  understand  how  the 
mere  conferring  of  a  power  in  the  matter  upon  one  of  the  officers 
of  the  United  States,  can  abolish  the  right  and  duty  of  the  State 
courts — can,  indeed,  be  any  thing  but  a  concurrent  power. 

In  an  opinion  of  Mr.  Attorney-general  Crittenden,  of  March, 
28,  1841  (vol.  5  of  Opinions,  313),  he  considered  that  the  secre- 
tary of  war  was  not  bound,  by  the  act  of  1850,  to  discharge  a 
minor  who,  at  the  time  of  enlistment,  had  neither  parent  nor 
guardian ;  that  the  minor  having  a  parent  or  guardian,  and 
enlisting  without  consent,  is  not  entitled,  during  his  minority, 
to  make  proof  and  claim  his  own  discharge.  The  parent  or 
guardian  must  concur  in  the  application.  The  law  gives  the 
enlisted  minor  no  capacity  to  revoke  the  enlistment. 

Mr.  Attorney-general  Gushing  (vol.  6 -of  Opinions,  607)  con- 
sidered that  the  secretary  of  war  was  not  obliged,  under  the  act 
of  1850,  to  discharge  minors  on  the  application  of  a  parent  not 
domiciled  in  the  United  States. 
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The  act  of  January  20,  1813,  that  of  the  10th  of  December, 
1814,  and  that  of  28th  of  December,  1850,  are  the  only  statutes 
cited  and  commented  upon  by  him.  "Taking  the  acts  of  1813, 
1814,  and  1850  together,  as  being  in  pari  materia,  the  proper 
conclusion  seems  to  be  that  the  minor  must  have  a  parent  or 
guardian,  whose  authority  was  recognized  as  valid  by  the  law 
of  the  place,  who  had  authority  to  consent  or  forbid,  and  to 
whom  the  recruiting  officer  might  have  applied  within  the 
United  States  for  his  assent  in  writing  to  the  proposed  enlist- 
ment." 

I  have  examined  with  great  care,  as  well  as  respect,  the 
opinion  of  Mr.  Justice  Hilton  in  Phelan's  Case  (9  Abbotts'  Pr,, 
286),  and  which  has  been  followed  by  Justice  Brady  in  the  case 
of  Johnston,  and,  as  I  am  informed,  by  some  other  judges.  For 
the  reasons  which  are  before  stated,  I  am  compelled  to  come  to 
a  different  conclusion  from  that  of  the  learned  judges. 

The  recruit  detained  must  be  discharged. 


RICH'S  CASE. 
Supreme  Court,  first  District;  Special  Term,  March,  1861. 

ASSESSMENTS  IN  THE  CITY  OF  NEW  YORK. — PROCEEDINGS  TO 

VACATE. 

The  fraud  under  which  an  assessment  may  be  set  aside  under  the  act  of  1858, 
must  be  actual  fraud,  not  mere  omissions,  errors,  or  negligence. 

A  petition  for  the  paving  of  a  street,  asked  to  have  the  expense  paid  one-half 
by  the  Common  Council  and  one-half  by  the  owners,  and  the  published  notice 
of  the  pendency  of  the  application  so  stated.  The  work  was  done  and  the 
assessment  charged  the  whole  expense  upon  the  owners. 

Held,  that  this  was  not  a  legal  irregularity  for  which  the  assessment  could  be 
set  aside. 

In  determining  an  application  to  vacate  an  assessment,  the  judge  is  confined  to 
the  allegations  in  the  petition. 

Motion  to  vacate  an  assessment. 


NEW  YOKE.  119 


Rich's  Case. 


The  facts  are  stated  in  the  opinion. 

Tully  &  Quin,  for  the  petitioner. 
H.  H.  Anderson,  for  the  Corporation. 

INGEAHAM,  J. — The  petitioner  moves  for  an  order  vacating 
the  assessment  for  paving  Fifty-first-street,  for  two  reasons : 

1.  That  the  notice  of  the  pendency  of  the  application  before 
the  Common  Council,  which  was  published,  stated  that  the 
work  was  to  be  done  at  the  joint  expense  of  the  owners  and 
the  city. 

2.  That  the  committee  of  the  Common  Council  promised  to 
give  the  opponents  of  the  assessment  a  second  hearing,  and 
did  not. 

The  statute  authorizes  this  proceeding  in  two  cases;  one 
where  fraud  is  shown,  and  the  other  where  some  legal  irregu- 
larity exists  in  the  proceeding. 

There  can  be  no  pretence  of  fraud  in  this  matter.  None  is 
shown,  nor  any  facts  proven  from  which  such  fraud  can  be 
inferred.  It  must  be  actual  fraud  intended  by  the  parties,  and 
not  mere  omissions  or  errors,  which  can  be  relied  on  as  forming 
a  ground  for  inferring  fraud.  At  most,  the  only  thing  which 
can  be  charged  to  the  committee  in  this  case  would  be  neg- 
ligence, and  it  would  be  surprising  if,  among  the  various  en- 
gagements of  these  committees,  errors,  auch  as  are  charged  in 
this  case,  do  not  occur. 

The  only  question  which  remains  is,  whether  any  legal  ir- 
regularity exists  which  will  authorize  me  to  set  aside  the 
assessment. 

I  am  not  prepared  to  say  that  the  irregularity  complained  of 
in  this  case  is  one  contemplated  by  the  statute. 

The  provisions  in  the  ordinance  referred  to  are  merely  direc- 
tory, intended  for  the  government  of  the  city  officers,  and  the 
benefit  of  the  property  owners.  The  observance  of  them  would 
be  conducive  to  the  protection  of  the  owners  of  property,  to 
some  extent,  against  extravagant  assessments.  Yet  the  non- 
observance  of  them  can  hardly  be  said  to  make  the  legislation 
of  the  Common  Council  void.  The  same  power  that  passes  the 
ordinance,  adopts  the  resolution  under  which  the  work  was 
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done.  There  can  be  no  doubt  of  their  authority  to  repeal  the 
ordinance,  and  the  passage  of  the  resolution  and  ordinance  to 
do  this  particular  work,  although  in  violation  of  the  previous 
ordinance,  was  within  their  powers,  and  must  be  considered, 
pro  tanto,  a  repeal  of  the  former  one. 

But  I  think  the  petitioner  is  mistaken  when  he  charges  any 
irregularity  in  this  matter.  The  ordinance  requires  the  head 
of  the  department  to  give  notice  of  the  application  in  the 
papers.  What  was  the  application  in  this  case  ?  The  petitioners 
asked  to  have  the  street  paved,  the  expense  of  one-half  to  be 
paid  by  the  Common  Council,  and  the  other  half  by  the  owners. 

This  was  strictly  followed  in  the  notice,  and  there  was  no 
error  or  neglect  on  the  part  of  the  department.  The  ordinance 
then  was  fully  complied  with.  There  is  nothing  which  limits 
the  action  of  the  Common  Council  to  the  particular  mode  asked 
for  in  the  petition.  They  might  have  originated  such  a  measure 
without  any  petition  from  the  owners,  and  the  ordinance,  there- 
fore, could  have  been  passed  without  giving  any  notice  what- 
ever. 

The  object  of  the  ordinance  requiring  notice  was  to  allow 
parties  to  object  to  improvements  asked  for  by  a  few  owners, 
but  it  does  not  make  any  legislation  founded  thereon  illegal, 
which  does  not  in  all  things  conform  to  the  application  and 
notice. 

•  In  these  respects,  although  there  is  no  such  legal  irregularity 
which  warrants  me  in  setting  aside  the  assessment,  and  the 
petitioner  has  erred  in  seeking  his  remedy  here,  still  it  is  ap- 
parent that  there  has  been  a  departure  from  the  ordinary  prac- 
tice in  charging  the  whole  expense  of  this  payment  upon  the 
owners,  which  has  arisen  probably  from  a  mistake  in  drawing 
the  resolution,  and  not  from  intention.  The  remedy  in  such  a 
case  is  by  a  petition  to  the  Common  Council,  who  can  do  justice 
to  the  parties  by  assuming  half  the  expense  now,  with  no  dif- 
ferent result  than  if  such  had  been  the  original  resolution. 
Another  objection  made  in  the  counsel's  points  to  this  assess- 
ment is,  that  it  purports  to  be  for  work  from  the  Second  to  the 
Third  avenue,  when  the  assessment  is  for  work  from  the  Second 
to  the  Fourth  avenue. 

This  ground  is  not  available  to  the  petitioner,  because  it  is 
not  stated  in  the  petition. 
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By  the  statute,  the  fraud  or  irregularity  must  be  alleged,  and 
notice  given  to  the  corporation  counsel,  and,  on  hearing,  the 
alleged  fraud  or  irregularity  must  be  proven.  No  such  fraud 
or  irregularity,  of  which  notice  has  not  been  given,  can  form 
the  ground  for  vacating  the  assessment. 

The  judge  is  confined  to  the  allegations  in  the  petition. 

The  application  must  be  denied. 


MILLER'S  CASE. 
Supreme  Court,  First  District;  Special  Term,  April,  1861. 

ASSESSMENTS  IN  THE  CITY  OF  NEW  YORK. — PROCEEDINGS  TO 

VACATE. 

* 

An  assessment  for  local  improvements  cannot  be  set  aside  for  fraud  or  legal 
irregularity,  on  the  ground  that  a  part  of  the  work  included  in  the  assessment 
was  constructed  without  any  contract,  though  it  exceeded  five  hundred  dollars. 

In  a  petition  to  set  aside  such  an  assessment,  it  is  not  enough  to  allege  that  the 
proceedings  appear  to  be  irregular,  but  the  existence  of  the  irregularity  must 
be  alleged. 

An  allegation  in  such  a  petition  that  the  written  agreement  for  the  work  contains 
material  erasures  and  obliterations,  wrongfully  and  fraudulently  increasing  the 
prices  for  which  the  work  was  to  be  done,  is  sufficiently  definite  to  entitle  the 
applicant  to  have  proofs  thereof  taken. 

This  was  an  application  to  take  proofs  of  the  frauds  and 
legal  irregularities  in  relation  to  certain  assessments  alleged  in 
the  petition. 

J'  W.  (&  C.  J.  Mitchell,  for  the  petitioner. 
H.  H.  Anderson,  for  the  Corporation. 

LEONARD,  J. — A  new  and  summary  remedy  was  provided  by 
the  act  of  April  17,  1858  (Laws  of  1858,  574,  ch.  338),  for  the 
relief  of  parties  whose  rights  were  infringed  by  assessments  for 
local  improvements  infected  with  fraud  or  legal  irregularity. 

These  terms  are  used  in  the  same  sense,  and  should  receive 
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the  same  construction  and  effect  that  have  been  previously  ap- 
plied to  them  in  legal  proceedings. 

No  new  result  or  effect  is  given  to  fraud  or  legal  irregularity ; 
nor  was  it  intended  to  create  new  causes  of  action  for  which  no 
remedy  previously  existed,  or  to  revive  old  ones,  against  which 
a  valid  legal  bar  existed,  according  to  the  law  as  previously 
expounded  by  the  courts. 

A  judgment  has  been  rendered  against  these  premises  by  a 
tribunal  of  limited  and  special  jurisdiction,  in  a  matter  wherein 
cognizance  has  been  specially  conferred  by  law  on  such  tri- 
bunal. 

The  judgment  is  conclusive  on  parties  and  privies  in  cases 
free  from  fraud,  and  where  none  of  the  requisite  steps  to  give 
jurisdiction  have  been  omitted.  Such  omissions,  if  any  exist, 
are  legal  irregularities,  and  will,  as  well  as  the  commission  of 
fraud,  affect  the  validity  of  the  judgment. 

Courts  have,  on  certiorari  and  by  action,  for  a  long  time 
heretofore,  vacated  and  annulled  assessments  for  frauds,  and  for 
legal  irregularities  affecting  the  jurisdiction  of  the  tribunal  by 
which  the  assessment  was  imposed. 

Legal  irregularities,  not  affecting  the  question  of  jurisdic- 
tion, are  cured,  unless  the  objection  is  raised  before  judgment. 
(Embury  a.  Conner,  3  Comst.,  511.)  These  principles  have  long 
prevailed. 

No  change  has  been  made  by  the  act  in  question  in  the  rules 
laid  down  by  the  courts  in  these  respects.  The  questions  to  be 
brought  before  a  judge  of  the  Supreme  Court' under  this  act, 
are  to  be  heard  and  determined  on  the  principles  which  have 
been  heretofore  decided  and  acted  upon. 

Two  objections  are  made  in  respect  to  the  assessment  for 
constructing  a  sewer : 

1.  A  large  amount  of  the  work  included  in  the  assessment, 
exceeding  $500,  was  constructed  without  any  contract. 

2.  That  it  does  not  appear  that  the  persons  who  made  the 
assessment  were  ever  appointed  assessors,  and  that  certain  per- 
sons, who  appear  to  have  been  appointed  assessors,  did  not  sign 
the  assessment ;  nor  does  it  appear  that  they  were  removed. 

Neither  of  these  objections  is  so  taken  as  to  authorize  the 
petitioner  to  go  into  proofs  on  the  subject. 
It  is  not  alleged  that  the  work  was  not  performed,  or  not 
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well  performed,  or  that  it  ought  to  have  been  done  for  less. 
But  the  want  of  these  allegations  is  not  here  referred  to  as  an 
answer  to  these  objections.  The  first  objection  does  not  present 
such  an  irregularity  as  would  affect  the  jurisdiction  of  the  Com- 
mon Council  in  confirming  the  assessment.  Had  the  objection 
been  made  before  either  board  of  the  Common  Council,  they 
might  have  thought  proper  not  to  pay  the  contractor  who  had 
performed  the  extra  work  without  a  legal  contract. 

The  work  may  have  been  fairly  done,  and  the  Common  Coun- 
cil may  have  felt  equitably  bound  to  pay  for  it.  There  is  no 
pretence  to  allege  that  it  would  be  fraudulent  in  a  proper  case 
so  to  do.  However  this  may  have  been,  the  objection  comes 
too  late. 

The  second  objection  is  not  stated  in  such  a  manner  as  to 
warrant  an  order  vacating  the  assessment. 

It  is  not  sufficient  to  state  how  a  matter  appears  to  be. 

Nothing  is  sworn  to  on  the  subject,  except  that  certain  per- 
sons who  sign  the  assessment-roll  do  not  appear  to  have  been 
appointed  or  to  have  qualified.  And  certain  others  were  ap- 
pointed and  qualified,  but  the  former  do  not  appear  to  have 
been  deposed,  removed,  or  superseded. 

Such  a  statement  is  not  an  allegation  of  the  existence  of  any 
fact  that  is  material  to  the  subject. 

The  same  petitioner  also  applies  to  vacate  an  assessment 
imposed  for  regulating,  grading,  setting  curb  and  gutter  stones, 
and  flagging  a  part  of  Seventy-ninth-street,  affecting  a  portion 
of  the  same  premises  included  in  the  assessment  for  construct- 
ing the  sewer  above  mentioned. 

One  objection  to  the  latter  assessment  is,  that  three  assessors 
were  appointed  and  qualified ;  that  without  these  having  been 
legally  removed,  the  assessment  purports  to  be  signed  by  two 
other  persons  as  assessors. 

There  is  no  allegation,  however,  that  those  who  signed  the 
assessment  were  not  appointed  and  qualified,  nor  in  what  the 
want  of  legality  consisted,  whereby  the  former  assessors  were 
removed.  The  facts  establishing  the  illegality  of  the  removal 
ought  to  be  alleged. 

Another  objection  to  the ,  assessment  refers  to  a  supposed 
fraud,  sufficient,  perhaps,  if  sustained  by  proof,  to  require  that 
the  assessment  be  vacated. 
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The  first  statement  of  this  fraud,  at  folio  twenty-eight  of  the 
petition,  is  wholly  defective.  Subsequently,  at  folio  thirty, 
there  is,  however,  a  charge  sufficiently  definite  to  require  proof 
to  be  taken  on  the  point.  The  charge  here  is  that  the  written 
agreement  for  the  work,  "  contains  material  erasures  and  ob- 
literations, wrongfully  and  fraudulently  varying,  changing,  and 
increasing  the  prices  for  which  the  work  was  to  be  done." 

The  other  objections  do  not  amount  to  a  charge  of  fraud  or 
legal  irregularity,  within  the  decisions  heretofore  made  in  actions 
to  relieve  from  assessments. 

The  petitioner  may  proceed  with  his  proofs  in  respect  to  the 
charge  of  the  fraudulent  erasures  and  obliterations  of  the  con- 
tract mentioned  in  the  petition  for  regulating,  grading,  &c.,  in 
Seventy-niuth-street,  whereby  the  prices  were  changed  or  in- 
creased. In  all  other  respects  the  application  to  take  proof  is 
denied.  (The  Mayor,  &c.  a.  Meserole,  26  Wend.,  132;  Van 
Doren  a.  The  Mayor,  &c.,  9  Paige,  388 ;  The  Mayor,  &c.  a. 
Colgate,  12  N.  Y.,  140;  Haywood  a.  The  City  of 'Buffalo,  14 
Ib.,  534 ;  People,  &c.  a.  City  of  Rochester,  21  Barb.,  656 ; 
The  Matter  of  Isaiah  Keyser,  Application  to  vacate  Assess- 
ment on  Second  Avenue,  Opinion  of  Judge  Bonney,  MSS.  / 
Sandford  a.  The  Mayor,  &c.,  20  How.,  298 ;  Embury  a.  Con- 
ner, 3  Comst.y  511.) 


HORN'S  CASE. 
Su/preme  Court,  First  District;  Special  Term,  April,  1861. 

ASSESSMENTS  IN  THE  CITY  OF  NEW  YORK. — PROCEEDINGS  TO 

VACATE. 

The  act  of  1858,  giving  proceedings  to  vacate  assessments  in  the  city  of  New 
York  for  fraud  or  legal  irregularity,  does  not  create  any  new  ground  for  vaca- 
ting assessments. 

The  fact  that  where  work  exceeding  five  hundred  dollars  in  expense  was  performed 
by  contract,  the  contract  was  not  given  to  the  lowest  bidder,  is  not  a  legal 
irregularity  for  which  an  assessment  thereof  can  be  vacated,  after  it  has  been 
confirmed  without  objection. 
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The  fact  that  such  a  contract  was  given  to  a  higher  bidder  does  not  amount  to 

fraud  within  the  statute,  when  it  is  not  shown  that  the  lowest  bidder  ever 

offered  to  fulfil  his  bid. 

Defects  in  the  proceedings  not  objected  to  in  the  petition,  cannot  be  considered. 
The  fact  that  an  assessment  has  been  vacated  on  the  petition  of  A, ,  respecting  his 

premises,  does  not  make  the  question  res  adjudicata,  on  the  petition  of  B.  to  vacate 

it  in  respect  to  his  premises  adjoining. 

Motion  to  vacate  an  assessment,  under  the  act  of  April  17, 
1858,  ch.  338. 

John  B.  Stevens,  for  the  petitioner. 
H.  H.  Anderson,  for  the  Corporation. 

LEONARD,  J. — The  only  act  complained  of,  whereby  this 
assessment  is  supposed  to  be  vitiated  for  "  fraud  or  legal 
irregularity,"  is  that  the  expense  of  the  work  exceeded  $500, 
and,  although  performed  by  contract,  yet  the  contract  was  not 
given  to  the  lowest  bidder. 

The  assessment  was  confirmed  February  6,  1856,  and  the 
whole  amount  of  the  work  has  been  paid  for  by  the  city  of 
New  York. 

Had  the  petitioner  brought  this  objection  before  the  Com- 
mon Council  before  the  assessment  was  confirmed,  it  is  reason- 
able to  assume  that  the  confirmation  would  never  have  been 
made,  and  that  the  defence  of  the  city  against  the  payment  of 
the  contractor  for  the  work  done  under  an  illegal  contract 
would  have  been  resisted. 

The  petitioner  has  slept  upon  his  rights  for  four  years,  allowed 
the  city  government  to  pay  for  work  done  under  a  contract 
now  alleged  to  be  illegal  and  void,  without  any  objection  or 
notice  on  his  part ;  and  his  claim  now  is,  that  his  land,  although 
enjoying  the  benefit  of  the  improvement,  shall  be  relieved  from 
bearing  any  share  of  the  expense. 

It  is  not  alleged  or  proven  that  the  Common  Council  had  not 
jurisdiction  to  confirm  this  assessment.  The  ordinance  for  the 
work  was  adopted,  and  the  subsequent  proceedings  requisite  to 
give  jurisdiction  must,  in  the  absence  of  proof  or  allegation  to 
the  contrary,  be  assumed  to  have  been  complied  with. 

The  act  of  1858  does  not  create  any  new  ground  for  vacating 
assessments.  Under  the  previous  decisions  this  objection  was 
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not,  in  an  action  by  certiorari  or  other  proceedings,  available  as 
a  legal  irregularity. 

The  tribunal  of  limited  jurisdiction,  which  pronounced  the 
judgment  confirming  this  assessment,  did  not  exceed  their  au- 
thority;  nor  does  this  objection,  now  raised  herein,  affect  their 
jurisdiction  to  pronounce  such  judgment. 

The  objection  on  the  ground  of  "  legal  irregularity"  is,  there- 
fore, not  now  available. 

Does  the  evidence,  then,  make  out  a  case  authorizing  the 
assessment  to  be  vacated  on  the  ground  of  fraud? 

The  proof  shows  that  two  bids  were  made  by  different  parties 
at  different  prices,  for  the  performance  of  the  work,  and  that  a 
contract  was  signed,  and  now  remains  on  file  in  the  street 
department,  for  the  said  work,  between  the  Corporation  and  the 
person  who  made  the  largest  bid,  and  not  with  the  lowest  bid- 
der, as  required  by  law.  There  is  no  evidence,  however,  to 
prove,  as  was  necessary  to  establish  fraud,  that  the  person 
making  the  lowest  bid  ever  came  forward  and  offered  to  enter 
into  a  contract,  in  pursuance  of  his  bid.  The  lowest  bid,  per- 
haps, amounted  to  nothing.  Fraud  cannot  be  presumed.  The 
party  who  alleges  fraud  must  prove  it.  This  defect  in  the 
evidence  is  applicable  to  the  whole  case,  as  well  in  respect  to 
legal  irregularity  as  fraud. 

There  is  some  evidence  showing  defects  in  the  files  of  the 
clerk  of  the  Common  Council  in  respect  to  the  proceedings 
concerning  this  assessment ;  but  no  point  being  made  in  rela- 
tion thereto  in  the  petition,  it  is  not  now  necessary  further  to 
refer  to  the  subject. 

It  is  also  asserted  in  the  petition  that  the  same  assessment  has 
been  vacated  by  one  of  the  judges  of  this  court,  as  respects  two 
lots  adjoining  the  premises  of  the  petitioner,  and  it  is  claimed 
that  the  question  is  therefore  res  adjudicata. 

I  do  not  know  what  was  the  evidence  before  the  judge — 
whether  it  was  the  same  as  in  this  case  or  not.  It  is,  however, 
a  sufficient  answer  to  the  objection  that  it  does  not  appear  to 
have  been,  and  probably  was  not,  between  the  same  parties. 

The  application  is  denied,  and  the  petition  dismissed.  (Miller's 
Case,  Ante,  121.) 
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BENNETT'S  CASE. 

Supreme  Court,  First  District;  Special  Term,  April,  1861. 

ASSESSMENTS  IN  THE  CITY  OF  NEW  YORK. — VACATING  FOE  FRAUD 
OR  IRREGULARITY. 

The  irregularity  in  passing  an  assessment  ordinance  by  one  board  of  the  Common 
Council  in  one  year  and  the  other  board  in  the  following  year, — Held,  cured  by 
an  amendment  appointing  new  assessors. 

The  act  of  the  Corporation  in  accepting  a  bid  higher  than  the  lowest,  is  not  a 
legal  irregularity  within  the  statute,  nor  is  the  fact  that  the  contract-price  ex- 
ceeded the  bid. 

It  is  an  objection  to  granting  a  petition  to  vacate  an  assessment  that  the  petitioner 
was  not  owner  of  the  premises  affected,  when  the  assessment  was  confirmed. 

Motion  to  vacate  an  assessment. 

LEONARD,  J. — 1.  The  passage  of  the  ordinance  by  the  alder- 
men in  December,  1851,  and  bj  the  assistants  in  1852,  was  a 
"legal  irregularity,"  but  it  was  cured  by  the  amendment  of 
1853,  whereby  the  new  assessors  were  appointed. 

2.  It  is  not  proved  that  any  bid  lower  than  the  one  accepted 
ever  became  operative.     If  it  were,  as  alleged  in  this  respect,  it 
did  not  affect  the  jurisdiction  of  the  Common  Council  to  direct 
the  work  or  to  confirm  the  assessment,  and  is  not  a  "  legal  ir- 
regularity." 

3.  The  contract,  although  at  a  greater  price,  perhaps,  than 
the  bid,  was  executed  and  performed — the  work  done — no  ob- 
jection made  to  the  confirmation  of  the  assessment.     So,  also, 
there  is  no  allegation  or  proof  that  the  large  culverts  and  the 
wall  were  not  constructed,  or  that  more  was  paid  than  the  work 
was  worth. 

This  assessment  could  never  have  been  vacated  on  certiorari 
or  by  an  action. 

The  matters  complained  of  are  not  "  frauds  or  legal  irregu- 
larities," which  are  available  as  objections  after  the  assessment 
has  been  confirmed,  unless  we  are  to  hold  that  the  act  of  1858 
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has  created  new  grounds  for  vacating  assessments  as  well  as  a 
new  remedy. 

It  does  not  appear  that  the  petitioner  owned  the  premises 
affected  by  the  assessment  at  the  time  it  was  confirmed. 

The  application  is  denied.     (See  Miller's  Case,  Ante,  121.) 


NOURNY  a.  DUBOSTY. 

Supreme  Court,  First  District;  Special  Term,  April,  1861. 
PLEADING  INSTRUMENT  IN  FOREIGN  LANGUAGE. 

Where  an  instrument  for  the  payment  of  money,  on  which  the  action  is  brought, 
is  written  in  a  foreign  language,  it  is  sufficient  to  give  a  copy  of  it,  in  the  com- 
plaint, under  section  162  of  the  Code.  So  held,  on  demurrer. 

The  better  practice  would  be  to  state  its  legal  effect. 

Demurrer  to  complaint. 

INGRAHAM,  J. — The  defendant  sets  up,  by  way  of  counter-claim, 
that  the  plaintiff  became  indebted  to  the  defendant  upon  a  note, 
which  is  set  out  in  the  complaint,  by  giving  a  copy  of  it  (the 
note  being  written  in  the  French  language),  and  then  avers  the 
transfer  to  the  plaintiff  by  the  payee,  the  demand  of  payment 
and  non-payment. 

The  plaintiff  demurs  to  this  counter-claim,  upon  the  ground 
that  the  same  does  not  constitute  a  counter-claim  or  defence. 

The  objection  that  the  note  should  have  been  set  out  in 
English,  and  not  in  Frenchj  is  answered  in  section  162  of  the 
Code,  which  allows  the  pleader  to  set  out  a  copy  of  the  note  or 
instrument,  and  to  state  that  there  is  due  upon  it  a  specified 
sum.  This  is  substantially  complied  with  in  this  answer ;  and 
although  in  the  case  of  a  note  or  other  instrument  written  in  a 
foreign  language,  it  is  better  to  describe  the  same  according  to 
the  legal  effect  of  the  instrument,  still  I  am  not  prepared  to  say 
that  the  defendant  may  not  set  it  forth  in  hac  verla,  the  in- 
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strument  on  which  the  claim  is  founded,  although  in  a  foreign 
language.  But  that  is,  at  any  rate,  no  ground  of  demurrer. 
There  may  be  a  good  cause  of  action,  although  the  note  may  be 
set  out  according  as  it  is  written. 

Judgment  for  defendant  on  demurrer,  with  leave  to  plaintiff 
to  reply,  on  payment  of  costs. 


xW 


McMAHON  a.  TENTH  WAED  SCHOOL-OFFICERS  OF 
NEW  YORK. 

New  York  Common  Pleas;  General  Term^  March,  1861. 
MECHANIC'S  LIEN. — PARTIES  DEFENDANT. 

In  a  proceeding  to  enforce  a  mechanic's  lien,  the  person  for  whom  the  building 
was  erected,  and  who  contracted  to  pay  for  it,  is  "the  owner,"  within  the 
statute. 

Hence,  in  a  lien  for  work  on  a  public-school  building  in  the  city  of  New  York, 
the  ward  school-officers,  who  select  the  site,  and  contract  for  the  building  ;  the 
Board  of  Education,  under  whose  direction  the  school-officers  act  in  so  doing, 
and  who  pay  for  the  building ;  and  the  mayor,  aldermen,  and  commonalty  of 
the  city,  who  have  the  use  of  the  building,  and  the  right  of  its  disposal  after  its 
use  as  a  school  ceases, — are  all  proper  parties,  to  be  joined  as  "the  owner"  of 
the  building,  within  the  meaning  of  the  statute. 

The  provision  of  the  Laws  of  1851,  747,  §  25,  as  amended  by  the  Laws  of  1853, 
635, — requiring  all  suits  in  relation  to  school-property  to  be  brought  in  the 
name  of  the  Board  of  Education,— does  not  apply  to  such  a  case. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 
The  facts  are  stated  in  the  opinion. 

BY  THE  COURT. — DALY,  F.  J. — This  was  an  action  brought  to 
enforce  a  lien  which  the  plaintiff  claimed  to  have  for  work, 
labor,  and  materials,  furnished  towards  the  erection  of  a  public 
schoolhouse  in  the  tenth  ward  of  this  city.  The  work,  which 
consisted  of  painting,  was  done  by  the  plaintiff  in  pursuance 
of  a  contract  entered  into  by  the  school-officers  of  the  tenth 
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ward  with  the  defendant  Collins,  who  contracted  to  erect 
the  building,  which  contract  was  approved  by  the  Board  of 
Education.  After  the  work  was  finished,  the  plaintiff  caused  a 
notice  of  lien  to  be  filed  with  the  county  clerk,  in  which  notice 
the  Board  of  School-Officers  of  the  tenth  ward,  the  Board  of 
Education,  and  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  were  stated  to  be  the  owners  of  the  building. 

The  referee  dismissed  the  complaint  upon  the  ground  that  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
were  the  owners,  and  that  the  work  was  not  done  in  pursuance 
of  a  contract  made  with  them,  inasmuch  as  the  contract  was 
made  with  the  school-officers  of  the  tenth  ward,  and  the  Board 
of  Education. 

The  authority  to  erect  a  building  of  this  nature,  the  use  and 
control  of  it  when  erected,  and  the  title  to  it,  are  regulated  by 
law.  The  necessity  of  establishing  a  school  in  a  ward  must  be 
certified  in  writing,  in  the  first  instance,  by  a  majority  of  the 
school- officers  of  the  ward.  The  expediency  of  establishing  it 
must  then  be  determined  by  the  Board  of  Education,  and  if 
they  authorize  it,  the  school-officers  are  empowered  to  procure 
a  site  and  erect  a  building  thereon,  according  to  plans,  specifi- 
cations, and  contracts,  which  must  be  approved  by  the  Board 
of  Education ;  and  before  entering  into  any  contract,  the  ward- 
officers  must  advertise  for  proposals  for  two  weeks  before  de- 
ciding upon  the  estimates  submitted  to  them.  (Laws  of  1851, 
747,  §§  23,  24.)  The  Board  of  Education  are  required  to  report 
to  the  supervisors  the  amount  of  school-money  which  will  be 
necessary  to  meet  the  current  annual  expenses  of  public  instruc- 
tion, among  which  are  enumerated  what  may  be  necessary  for 
erecting  buildings,  purchasing  sites,  &c.,  and  the  supervisors 
are  required  to  raise  it  and  pay  it  into  the  city  treasury.  The 
Board  of  Education  must  apportion  it,  and  it  is  paid  by  the 
chamberlain,  upon  the  drafts  of  the  proper  officers  of  the  board, 
and  then  appropriated  by  the  board  to  the  purposes  for  which 
it  was  raised.  (Laws  of  1851,  744,  §§  3,  16,  as  amended  by 
LOAOS  of  1854,  240,  §  3,  subd.  1.)  In  addition  to  which  the 
Common  Council  are  directed  to  raise  by  loan,  in  anticipation 
of  taxes,  when  necessary,  all  moneys  required  for  erecting 
schoolhouses,  &c.  (Laws  of  1851,  749,  §  28.)  The  title  to  all 
school-property,  whether  real  or  personal,  is  vested  in  the 
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mayor,  aldermen,  and  commonalty  of  the  city  of  New  York ; 
but,  as  long  as  it  is  used  for  the  purpose  of  public  education, 
the  care  and  control  of  it  is  vested  in  the  Board  of  Education, 
who  are  empowered  to  take  and  hold  real  and  personal  property. 
They  constitute  a  corporation,  for  all  the  purposes  of  the  public- 
school  act,  and  all  suits  in  relation  to  school-property  under 
their  care  and  control,  whether  real  or  personal,  must  be 
brought  in  their  name.  (Laws  of  1851,  747,  §  25,  as  amended 
by  Laws  0/1853,  635,  §  14,  §  2,  subd.  1,  §  11.) 

It  was  held  by  the  Court  of  Appeals,  in  Loonie  a.  Hogan  (5 
/Seld.j  440),  that  it  is  immaterial  in  whom  is  the  title  to  the  land 
upon  which  the  building  stands.  That  the  object  of  the  statute 
was  to  allow  a  party,  meritoriously  entitled  to  be  paid  for  work 
done  upon  it,  to  intervene  between  the  owner  for  whom  the 
honse  was  built,  and  the  person  who  had  contracted  to  build  it, 
and  to  direct  the  course  of  the  payments  which  would  have 
passed  into  the  hands  of  the  contractor,  to  his  own.  That  it 
was  a  form  of  equitable  subrogation,  regulated  by  statute.  It 
does  not  follow,  therefore,  that  because  the  title  to  the  school- 
house  is  vested  by  law  in  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  York,  that  they  alone  must  be  deemed, 
for  the  purposes  of  the  lien  law,  the  owners.  The  Board  of 
Education  and  the  ward-officers  have  conferred  upon  them,  by 
law,  rights  and  powers  incident  to  ownership.  The  three  bodies 
have,  distributed  between  them,  all  the  rights  and  powers  which 
an  owner  can  possess,  and  may,  within  the  meaning  of  the  lien 
law,  be  regarded,  collectively,  as  the  owners.  According  to 
the  construction  of  the  Court  of  Appeals,  in  which  the  whole 
court  concurred  in  affirming  the  judgment  of  this  court  rendered 
upon  the  same  construction,  the  owner  is  the  one  for  whom  the 
building  is  erected,  and  who  contracted  to  pay  for  it.  In  this 
case,  the  building  may  be  said  to  be  erected  for  the  three  bodies. 
The  ward-officers,  in  the  first  place,  procure  it  to  be  erected. 
But  for  their  action  the  Board  of  Education  could  not  act ;  and 
but  for  the  acts  of  both  it  would  not  exist.  The  ward-officers 
organize  the  school,  select  the  site  for  the  schoolhouse,  and 
contract  for  its  erection  with  the  approbation  of  the  Board  of* 
Education,  and  have  intrusted  to  them  the  safe-keeping  of  it 
(Laws  of  1851,  740,  §  10,  subd.  1),  and  the  power  of  making  all 
needful  repairs,  alterations,  and  additions  (Laws  of  1854,  241, 
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subd.  2  of  §  10),  and  under  the  general  rules  and  regulations  of 
the  Board  of  Education,  the  care  and  management  of  the  school 
(subd.  2  of  §  10),  as  long  as  the  building  is  used  for  educational 
purposes.  The  Board  of  Education  pay  for  the  erecting  of  it 
out  of  moneys  belonging  to  the  school-fund,  of  which  they  have 
the  sole  direction,  and  the  mayor,  aldermen,  and  commonalty 
get  the  use  of  the  building  and  the  right  to  dispose  of  it  as  a 
part  of  the  general  property  of  the  city,  when  a  majority  of  the 
school-officers  and  a  majority  of  the  Board  of  Education  deter- 
mine that  the  building  shall  be  no  longer  used  as  a  schoolhouse 
(Laws  of  1851,  748,  §  27).  I  think  the  plaintiff  was  right, 
therefore,  in  designating  the  three  bodies  in  his  notice  of  lien, 
as  conjointly  the  owners,  and  that  it  was  a  compliance  with 
that  provision  of  the  statute  which  requires  him  to  state  in  his 
notice  "  the  name  of  the  owner  of  the  building."  (Lien  Law 
0/1851,  ch.  513,  §6.) 

The  lien  law  may  and  should  be  applied  in  such  a  case. 
There  is  no  reason  why  the  plaintiff  should  not  be  subrogated 
to  the  first  contractor,  where  the  parties  for  whom  the  building 
was  erected  have  obtained  the  benefit  of  the  work  and  labor 
which  the  plaintiff  bestowed  upon  this  building  in  the  course  of 
its  erection,  and  where  one  of  them  have  still  in  their  hands 
moneys  to  which  the  first  contractor  would  be  otherwise  entitled. 
The  equitable  design  of  the  statute  is  as  applicable  in  this  case 
as  in  any  other.  Its  provisions  may  be,  and  in  this  case  have 
been,  substantially  complied  with ;  and,  as  respects  the  enforce- 
ment of  the  lien  against  the  building,  the  effect  of  it,  where  all 
who  are  interested  are  made  parties  to  the  proceeding,  is  not 
different  from  other  cases. 

Section  25  of  the  act  (Laws  of  1851,  747,  as  amended,  Laws 
of  1853,  635)  declares  that  all  suits  in  relation  to  school-prop- 
erty, real  or  personal,  shall  be  brought  in  the  name  of  the 
Board  of  Education.  This  clause,  when  interpreted  in  connec- 
tion with  numerous  other  provisions  in  this  extensive  and  very 
complicated  statute,  is  not  to  be  understood  as  requiring  an 
%  action  of  this  nature  to  be  brought  against  the  Board  of  Educa- 
tion alone,  and  I  doubt  if  it  has  any  application  to  the  party 
defendant.  I  am  disposed  to  think  that  it  means  that  suits 
brought  in  respect  to  such  property  shall  be  brought  by  the 
Board  of  Education  only.  But,  however  that  may  be,  it  is  very 
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plain  that  an  action  of  this  description,  or  in  fact  any  action, 
arising  upon  contract,  made  in  pursuance  of  any  of  the  pro- 
visions of  this  act,  in  which  the  remedy  is  a  judgment,  to  be 
enforced  against  real  or  personal  property,  cannot  be  effectual 
unless  the  party  whose  property  is  sought  to  be  reached  is  made 
a  party  defendant.  In  this  case  the  title  to  the  building,  and 
the  reversionary  right  to  its  use,  is  in  the  mayor,  aldermen,  and 
commonalty,  and  their  proprietary  right  in  the  building  could 
not  be  affected  unless  they  are  made  parties  to  the  proceeding. 
The  ward-officers  and  the  Board  of  Education  made  the  con- 
tract out  of  which  the  cause  of  action  arose,  and  their  rights  in 
the  use  of  the  building  for  educational  purposes  would  be 
directly  affected  by  the  judgment  which  is  sought  to  be  ob- 
tained. It  is  an  equitable  action  in  which  all  these  parties 
have  an  interest,  as  they  may  all  be  affected  by  the  result,  and 
they  were,  therefore,  properly  joined  as  parties  defendant. 

The  judgment  entered  upon  the  report  of  the  referee  should 
be  reversed. 


PEOPLE  on  rel.  WEST  a.  SMITH. 

Supreme  Court,  First  District;  Special  Term,  February,  1861. 
MANDAMUS. — POWEKS  AND  DUTY  OF  STREET-COMMISSIONER. 

A  mandamus  cannot  be  allowed,  at  the  instance  of  the  lowest  bidder  for  a  con- 
tract, to  compel  the  street-commissioner  of  the  city  of  New  York  to  execute 
such  contract  with  him. 

It  is  the  duty  of  the  street-commissioner  to  award  the  contract  -to  the  lowest 
bidder,  if  to  any  bidder  ;  but  the  provision  of  the  charter  which  requires  this  is 
for  the  benefit  of  the  Corporation,  not  for  the  purpose  of  creating  an  obligation 
to  be  enforced  by  mandamus  in  favor  of  the  bidder. 

Application  for  mandamus. 

This  was  a  motion  for  mandamus  to  the  street-commissioner, 
of  the  city  of  New  York,  to  compel  him  to  award  a  contract  to 
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the  relator,  who  had  made  proposals  therefor,  pursuant  to  ad- 
vertisement. The  street-commissioner  returned  that  he  had 
made  an  award  of  the  contract  in  question  to  another  person, 
who  had  also  bid,  and  who  was,  by  his  construction  of  the  bids, 
the  lowest  bidder,  and  that  he  had  sent  the  contract,  award, 
and  other  papers,  to  the  Common  Council  for  confirmation. 

J.  C.  Dimmick,  for  relator. 
H.  H.  Anderson,  for  defendant. 

LEONARD,  J. — If  the  defendant  were  directed  to  sign  the 
contract  with  the  relator,  it  would  still  be  imperfect  without 
confirmation. 

The  Common  Council  could  not  be  compelled  to  confirm, 
because  their  duty  is  discretionary. 

If,  then,  the  relator  be  right  in  his  construction  of  the  bid, 
the  remedy  asked  for  is  imperfect. 

Again,  the  defendant  has  signed  a  contract  with  a  party  who, 
he  insists,  is  the  lowest  bidder. 

If  the  street-commissioner  is  wrong  in  this,  that  contractor 
will  obtain  no  right  to  demand  his  pay. 

I  cannot  find  that  the  street-commissioner  is  under  an  obli- 
gation to  sign  a  contract  with  any  one  in  such  a  manner  that 
the  bidder  can  compel  its  signature. 

True,  it  is  a  violation  of  duty  by  the  commissioner  to  give 
the  contract  to  one  who  is  not  the  lowest  bidder,  for  which,  if 
fraudulent,  he  is  liable  to  punishment.  The  party  with  whom 
the  contract  is  signed,  if  not  the  lowest  bidder,  obtains  no  right 
of  action  thereunder. 

It  does  not  follow,  however,  as  a  consequence,  that  the  street- 
commissioner  can  be  compelled,  by  mandamus,  to  execute  a 
contract  with  a  party  who  is  the  lowest  bidder.  None  of  the 
bids  may  be  low  enough.  The  commissioner  may  refuse  them 
all  for  that  reason. 

If  a  mandamus  can  be  invoked  here,  then  the  commissioner 
must  be  considered  as  without  the  power  to  refuse  the  lowest 
bid,  even  when  that  is  not  proper  or  satisfactory. 

The  provision  of  the  city  charter,  in  this  respect,  is  that  the 
contract  shall  be  awarded  to  the  lowest  bidder  only  when  it  is  , 
given  to  some  of  those  who  are  bidders. 
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It  is  manifest  that  many  cases  will  arise  when  the  commis- 
sioner will  be  under  no  obligation  to  sign  a  contract  with  the 
lowest  bidder  even.  Until  some  of  the  bids  have  been  ac- 
cepted, the  court  cannot  know  that  the  contract  will  be  given 
to  any  bidder.  Consequently,  no  one  can  invoke  a  mandamus 
as  soon  as  the  bids  are  opened,  and  the  lowest  bidder  can,  by 
computation,  be  ascertained. 

The  provision  of  the  charter  is  for  the  protection  of  the  city, 
not  for  the  purpose  of  creating  an  obligation  to  be  enforced  by 
the  lowest  bidder  by  a  writ  of  mandamus,  for  the  execution  of 
a  contract  with  him,  in  pursuance  of  his  bid. 

In  this  case,  a  contract  has  been  signed  with  another  party. 
The  court  cannot,  by  mandamus,  rescind  that  contract.  It  may 
be  that  the  commissioner's  construction  of  the  bids  is  the  cor- 
rect one. 

The  party  having  the  contract  which  has  been  executed, 
before  it  can  be  annulled,  is  entitled  to  a  hearing  on  that  ques- 
tion, where  he  may  produce  his  witnesses.  Unless  we  can 
annul  the  other  bid,  the  city  would  be  exposed  to  loss  and  liti- 
gation from  the  one  party  or  the  other,  if  the  writ  be  granted. 

The  difference  between  the  two  contracts  is  small,  not  ex- 
ceeding $12,  under  the  relator's  construction. 

There  is  not  the  slightest  pretence  for  doubting  the  entire 
good  faith  of  the  street-commissioner  in  awarding  the  contract 
in  the  manner  he  has  done. 

It  is  not,  in  my  opinion,  a  case  for  the  exercise  of  the  discre- 
tion of  the  court,  in  granting  the  application  of  the  relator. 

The  application  is  therefore  denied. 
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TRE1STOR  a.  FACHIK 

Supreme  Court,  First  District;  Special  Term,  February,  1861. 
ATTACHMENT. — COMMISSIONS  OF  SHERIFF. 

On  an  attachment  under  section  227  of  the  Code,  which  is  served  by  notifying  the 
debtors  of  the  defendant, — if  the  proceeding  is  compromised  between  the  defend- 
ant and  his  creditor,  the  sheriff  is  entitled  to  his  commissions  on  such  sum  as 
the  defendant  pays  although  it  does  not  come  to  the  hands  of  the  sheriff. 

Question  of  costs. 

In  this  action  an  attachment  was  issued  to  the  sheriff  of  New 
York,  under  section  227  of  the  Code,  for  an  amount  exceeding 
$16,000.  The  sheriff  served  it  by  leaving  a  copy  with  sundry 
persons  who  were  supposed  to  be  indebted  to  the  defendants,  or 
to  have  money  in  hand  belonging  to  them  to  an  amount  prob- 
ably sufficient  to  pay  the  demand. 

Before  the  action  came  to  trial,  the  parties,  in  contem- 
plation of  a  settlement,  or  compromise,  submitted  to  the  court 
the  question  as  to  what  commissions  the  sheriff  would  be  en- 
titled to. 

Brown,  Hall  &  Vanderpoel,  for  the  sheriff. 
J.  Larocque,  for  the  defendants. 

LEONARD,  J. — Section  243  directs  that  the  sheriff  shall  be 
entitled  to  the  same  fees,  compensation,  and  disbursements  as 
are  allowed  for  like  services  and  disbursements  under  2  Rev. 
Stat,  ch.  5,  title  1.  The  services  in  this  case  are  the  same  that 
are  to  be  rendered  by  trustees  under  the  chapter  of  the  Revised 
Statutes  referred  to.  No  goods  have  been  seized ;  credits  only 
are  attached.  The  compensation  to  trustees  is  provided  in  sec. 
31,  art.  8  of  the  said  chapter  and  title.  (3  Rev.  Stat.,  119,  §  31, 
5  ed.)  It  is  all  necessary  disbursements,  and  a  commission  of 
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five  per  cent,  on  the  whole  sum  which  shall  have  come  into 
their  hands. 

In  the  case  of  a  composition  or  settlement,  there  is  no  sum  of 
money  that  comes  to  the  hands  of  trustees  in  the  case  of  an 
attachment  under  the  Revised  Statutes,  or  to  the  sheriff  on 
attachments  under  the  Code,  where  the  service  has  been  made 
by  notifying  the  debtors  of  the  defendant. 

The  late  Supreme  Court  gave  a  construction  to  the  provision 
of  the  Revised  Statutes,  relating  to  the  commissions  of  trustees, 
in  a  case  where  a  compromise  had  been  made  and  no  money 
came  to  their  hands. 

The  true  construction  was  given,  without  doubt,  in  the  Mat- 
ter of  Robert  Bunch,  a  non-resident  debtor  (12  Wend.,  280).  In 
the  event  of  a  compromise  between  the  debtor  and  creditor,  the 
rule  is  an  equitable  one.  That  rule,  in  case  of  a  voluntary 
settlement  between  the  parties,  will  give  to  the  sheriff  his  com- 
missions upon  such  sum  as  the  debtor  ^pays  to  the  creditor, 
although  it  does  not  come  to  the  hands  of  the  sheriff,  as  well  as 
his  necessary  disbursements. 


BOK  a.  YINCEOT. 

New  York  Common  Pleas'  General  Term,  February,  1861. 

EVIDENCE. — CONTRADICTING  WITNESS. 

• 

The  rule  that  a  party  who  has  called  a  witness  will  not  be  permitted  to  impeach 
him,  does  not  go  to  the  extent  of  preventing  the  party  from  otherwise  proving 
the  truth  of  a  fact  to  which  the  witness  may  have  testified,  although  the  proof 
may  have  the  effect  of  directly  contradicting  him. 

It  is  only  as  to  statements  of  matters  merely  collateral  that  the  party  calling  the 
witness  and  making  the  inquiry  is  bound. 

Appeal  from  a  judgment. 

BY  THE  COUKT.* — HILTON,  J. — This  case  presents  but  a  con- 
flict of  evidence  upon  a  question  of  fact.     The  plaintiff  and  his 

*  Present,  DALY,  BRADT,  and  HILTON,  JJ. 
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son  testified  that  the  defendant  ordered  one  hundred  barrels  to 
be  made  for  him  by  the  plaintiff,  and  to  be  delivered  at  a  certain 
time.  That  they  were  made  and  tendered,  and  the  defendant 
refused  to  receive  them.  On  the  contrary,  the  defendant  swears 
he  never  ordered  the  barrels ;  that  he  only  purchased  four,  for 
which  he  paid ;  that  he  had  no  use  for  any  more,  never  wanted 
them,  and  never  saw  the  one  hundred  barrels  referred  to. 

The  plaintiff's  counsel  is  in  error,  in  supposing  that  because 
the  defendant,  at  the  trial,  called  the  plaintiff's  son  as  a  witness, 
he  was  concluded  by  his  testimony,  and  precluded  from  there- 
after contradicting  his  statements.  It  is  undoubtedly  the  rule 
that  a  party,  by  calling  a  witness,  thereby  presents  him  to  the 
court  as  a  person  worthy  of  belief,  and  after  he  has  been  exam- 
ined, the  party  calling  him  will  not  be  permitted  to  impugn  his 
credibility  by  impeaching  his  general  reputation  for  truth  (2 
Phillips'  Ev.  [Cowen,  Hill,  and  Edwards'  Notes],  982;  1 
Greenl.^  §  442) ;  but  this  rule  does  not  go  to  the  extent  of  pre- 
venting the  party  from  otherwise  proving  the  truth  of  any 
particular  fact  to  which  the  witness  may  have  testified,  although 
the  proof  may  have  the  effect  of  directly  contradicting  him,  and 
thus  tend  to  show  him  unworthy  of  credit.  The  mistaken  or 
false  answer  of  a  witness  respecting  a  fact  material  to  be 
shown  at  the  trial  of  a  cause,  may  always  be  contradicted 
by  other  proof,  and  which  may  be  offered  by  either  party ;  but 
it  is  otherwise  as  to  statements  by  the  witness  of  matters 
merely  collateral.  As  to  these,  the  party  calling  the  witness 
and  making  the  inquiry  is  bound.  (2  Phillips*  Ev.,  Edwards' 
Notes,  983 ;  Lawrence  a.  Baker,  5  Wend.,  305 ;  McArthur  a. 
Hurlbut,  21  11.,  190 ;  Hopkins  a.  Leek,  12  11.,  105  ;  Steinback 
a.  Columbian  Insurance  Company,  2  Cai.,  131 ;  1  Greenl.  Cr., 
§  443 ;  Thompson  a.  Blanchard,  4  Comst.,  303.) 

There  is  nothing  peculiar  in  this  case,  unless  it  be  that  the 
justice  preferred  believing  the  defendant,  in  opposition  to  the 
evidence  of  the  plaintiff,  corroborated  by  his  son.  This,  how- 
ever, he  had  the  right  to  do.  Sitting  in  place  of  a  jury,  with 
the  witnesses  before  him,  he  had  an  opportunity  of  judging  as 
to  their  credibility,  which  we  have  not ;  and  although,  from  the 
written  evidence  returned  to  us,  we  may  think  we  would  have 
come  to  a  different  conclusion,  yet  we  cannot  say  he  was  wrong. 

Judgment  affirmed. 
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RANSOM  a.  WHEELER. 

New  York  Common  Pleas ;  General  Term,  March,  1861. 

EVIDENCE. — FOREIGN  JUDGMENT. — BURDEN  OF  PROOF. — DRAFTS 
PAYABLE  AFTER  DATE. 

Where  a  Superior  Court  of  a  sister  State  has  a  presiding  judge,  a  clerk,  and  a  seal, 
its  records,  when  duly  authenticated,  are  entitled  to  be  received  under  the  act 
of  Congress  ;  and  are  evidence  not  only  of  the  acts  of  the  court,  but  of  its 
jurisdiction. 

Under  the  act  of  1857  relative  to  commercial  paper  (1  Laws  of  1857,  839),  a  draft 
on  a  bank,  payable  on  a  designated  day  after  its  date,  must  be  presented  on  the 
day  designated  for  payment,  in  order  to  charge  the  drawer  for  non-payment, 
unless  it  can  be  affirmatively  shown  that  he  had  no  funds  to  meet  it. 

Proof  that  the  bank,  being  solvent,  refused  payment  of  one  such  draft  on  the 
10th  of  the  month,  and  that  on  the  16th  of  the  month  had  not  sufficient  funds 
of  the  drawer  to  meet  another  such  draft ; — Held,  sufficient  to  cast  on  the 
drawer  the  burden  of  showing  that  he  had  there  sufficient  funds  to  meet  two 
others  which  were  due  respectively  on  the  12th  and  14th,  but  which  were  not 
presented  until  the  14th  and  16th  respectively,  and  were  then  refused  payment. 

Appeal  from  a  judgment. 

The  facts  are  stated  in  the  opinion. 

BY  THE  COURT. — DALY,  F.  J. — There  is  sufficient  appearing 
on  the  face  of  the  exemplification  to  show  that  the  court  is  one 
whose  records  are  entitled  to  be  received  under  the  act  of  Con- 
gress, when  duly  authenticated.  Its  title  is  the  Superior  Court, 
for  the  State  of  Connecticut,  within  and  for  New  Haven  county, 
and  it  has  a  presiding  judge,  a  clerk,  and  a  seal.  Courts  of 
justices  of  the  peace  have  been  held  not  to  be  within  the  mean- 
ing of  the  act  of  Congress,  because  they  have  not  ordinarily  the 
machinery  to  enable  them  to  comply  with  all  the  requisitions 
of  the  act.  (Kean  a.  Rice,  12  Serg.  &  7?.,  203 ;  Greenl.  on 
Ev.,  §  505 ;  and  cases  collected  in  4  Cowen  &  Hill's  Notes, 
318,  3  ed.,  note  143.)  This  court  has  complied  with  all  that 
the  act  requires.  It  has  the  attestation  of  the  clerk,  with  the 
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seal  of  the  court  annexed,  and  a  certificate  of  the  presiding 
judge  that  the  attestation  is  in  due  form  o'f  law,  which  is  con- 
clusive. The  record  having  been  duly  authenticated,  it  will  be 
presumed  that  the  court  had  competent  authority  to  appoint 
the  plaintiffs  receivers  of  the  bank,  the  record  being  evidence 
not  only  of  the  acts  of  the  court,  but  of  its  jurisdiction. 
(Wheeler  a.  Raymond,  8  Cow.,  311 ;  Thomas  a.  Robinson, 
3  Wend.,  268.)  Nor  was  it  necessary  that  exemplification  should 
be  made  of  the  whole  record ;  it  is  enough  that  sufficient  ap- 
pears to  show  that  the  plaintiffs  were  appointed  by  the  court 
receivers  of  the  bank.  (Packard  a.  Hill,  7  Cow.,  434 ;  5  Wend., 
385.) 

[We  omit  some  remarks  here  and  at  the  close  of  the  opinion } 
upon  other  questions  of  evidence.] 

The  instruments  sued  upon,  as  they  were  made  payable  upon 
designated  days  after  their  date;  were  bills  of  exchange.  (Wood- 
ruff a.  Merchant's  Bank,  5  Hill,  174 ;  Bo  wen  a.  Newell,  4  Seld., 
190.)  The  act  in  relation  to  commercial  paper,  passed  14th  of 
April,  1857,  before  these  instruments  were  made  (1  Laws  of 
1857,  839),  declares  that  any  check,  draft,  or  bill  of  exchange, 
drawn  upon  a  bank,  which  upon  its  face  is  payable  upon  a 
specified  day  after  its  date,  shall  be  deemed  due  and  payable 
upon  that  day,  without  any  days  of  grace  being  allowed,  and 
that  it  shall  not  be  necessary  to  protest  it  for  non-acceptance. 
The  instruments  in  suit  are  of  the  kind  named  in  the  act,  and 
the  effect  of  this  statute  is  to  liken  every  such  instrument  to  an 
inland  bill  of  exchange  payable  on  demand,  with  the  exception 
only  that  the  latter  must  be  presented  for  payment  within  a 
reasonable  time  after  it  has  been  received,  and  the  former  must 
be  presented  upon  the  very  day  when  it  is  due  and  payable. 
(Chitty  on  Bills,  369,  377,  10  Am.  ed.)  To  charge  the  drawer 
upon  these  instruments,  therefore,  they  should  have  been  pre- 
sented to  the  bank  for  payment  on  the  days  respectively  desig- 
nated in  each,  unless  the  drawer  upon  these  days  had  no  funds 
in  the  bank,  which  must  be  shown  affirmatively  to  entitle  the 
holder  to  sue  upon  them.  (Commercial  Bank  a.  Hughes,  17 
Wend.,  94 ;  Harker  a.  Anderson,  21  Ib.,  372 ;  Franklin  a. 
Yanderpool,  1  Hall,  78 ;  Cruger  a.  Armstrong,  5  Johns.  Ch.,  5  ; 
Volk  a.  Simmons,  4  Mason,  113;  Campbell  a.  Pettingell,  7 
Greenl.,  126 ;  Chitty  on  Bills,  326,  10  Am.  ed. ;  Edwards  on 
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Bills  and  Notes,  449 ;  Robinson  a.  Ames,  20  Johns.,  146 ;  Van 
Wart  a.  Smith,  1  Wend.,  219 ;  Nichols  a.  Goldsmith,  7  ft.,  160; 
Aymar  a.  Beers,  7  Cow.,  705 ;  Murray  a.  Judah,  6  ft.,  484 ; 
Story  on  Bills,  §§  311,  367,  and  cases  cited.) 

The  only  question,  therefore,  upon  this  point  in  the  case,  is, 
whether  the.  evidence  was  sufficient  to  warrant  the  judge  in 
finding  such  to  be  the  fact.  As  respects  the  first  of  these 
instruments,  it  was  presented  at  the  bank  and  payment  refused 
upon  the  day  when  it  was  due  and  payable,  and  as  to  it  no 
question  can  arise,  a  proper  demand  having  been  made. 

This  presentment  took  place  on  the  10th  day  of  September, 
1857.  The  second  instrument,  which  was  for  the  same  amount 
as  the  former,  $2,000,  was  due  two  days  after,  and  was  pre- 
sented on  the  14th,  and  payment  refused.  The  third,  which 
was  also  for  $2,000,  was  due  on  the  14th,  and  presented  on  the 
16th,  and  payment  refused.  The  last,  which  was  for  $2,500, 
was  due  on  the  16th,  and  on  that  day  the  drawer  had  but  $936 
in  the  bank.  The  question  presented  is,  whether  he  had  on  the 
12th  and  14th  of  September,  1857,  funds  in  bank  to  meet  the 
second  and  third  of  the  bills  falling  due  respectively  on  those 
days.  That  he  had  not  $2,000  there  on  the  14th  appears  from 
the  refusal  of  the  bank  to  pay  the  bill  due  on  the  12th,  which 
was  presented  for  payment  and  refused  on  the  14th.  The 
bank  had  not  failed  when  these  respective  demands  were 
made,  and  it  is  to  be  presumed  that  if  he  had  funds  in  on 
deposit  sufficient  to  meet  any  of  the  bills  when  they  were  de- 
manded, that  they  would  have  been  paid.  If  he  had  funds 
there  sufficient  on  the  12th  to  meet  a  bill  due  on  that  day  for 
$2,000,  he  must  have  placed  them  there  after  the  refusal  on 
10th,  and  drawn  them  out  again  before  the  refusal  on  the  14th 
— a  very  improbable  supposition,  as  another  bill  for  the  same 
amount  became  due  on  the  14th.  I  think  that  what  was  thus 
affirmatively  shown  on  the  part  of  the  plaintiffs  was  at  least 
sufficient  to  cast  the  onus  upon  the  defendant  of  showing  that 
he  had  funds  to  meet  the  bills  if  they  had  been  presented  upon 
the  day  upon  which  they  fell  due,  and  that  in  the  absence  of 
any  such  evidence  on  his  part,  the  judge  was  justified  in  con- 
•-•luding  that  he  had  not. 

The  judgment  should  be  affirmed. 
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PATTISON  a.  BACON. 

Supreme  Court,  First  District ;  Special  Term,  March,  1861. 
RENEWAL  OF  MOTION. 

A  renewal  of  a  motion  to  open  a  judgment  taken  by  default,  cannot  be  entertained 
on  the  ground  of  a  defence  which  was  known  to  defendant  when  the  original 
motion  was  made.  He  should  have  stated  at  that  time  all  that  was  necessary 
to  secure  his  success. 

The  plaintiff  recovered  judgment  against  the  defendant,  a 
little  more  than  two  years  ago,  upon  a  promissory  note,  upon 
failure  to  answer.  The  defendant  had  recently  moved  to  have 
the  judgment  opened,  and  to  be  allowed  to  come  in  and  defend. 
The  ground  alleged  for  that  motion  was  that  the  note  in  suit  was 
given  by  the  defendant  for  the  purchase-price  of  a  note  sold  by 
the  plaintiff  to  the  defendant,  and  that  the  defendant  was  de- 
feated in  recovery  on  the  note  bought  by  him,  by  evidence  that 
the  note  had  been  paid ;  hence  that  there  was  no  consideration 
for  the  note  in  suit. 

The  motion  was  opposed  on  the  part  of  the  plaintiff,  both 
upon  the  merits  and  also  on  the  ground  that  a  motion  to  open 
a  judgment  taken  by  default  was  too  late,  unless  made  within 
one  year.  The  court  denied  the  motion. 

The  defendant  now  moved,  upon  additional  affidavits,  to  be 
allowed  to  renew  his  motion. 

Stephen  P.  3Tash,  for  the  motion. 
Benj.  Vaughan  Abbott,  opposed. 

INGRAHAM,  J. — I  see  no  reason  for  a  reargument  of  this  mo- 
tion. The  additional  matters  which  the  defendant  wishes  to  set 
up  on  the  renewed  motion  were  all  known  to  him  when  that 
original  motion  was  made.  He  should  have  stated  all  that  was 
necessary  at  that  time  to  secure  his  success.  If  he  has  neg- 
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lected  to  do  so,  it  is  not  consistent  with  the  rules  of  practice  in 
such  case,  to  allow  him  the  opportunity  of  making  up  the  facts 
necessary  to  avoid  the  effect  of  the  former  decision.  It  is  no 
more  within  the  rules  of  propriety  to  allow  a  renewal  of  a  mo- 
tion for  such  a  purpose,  than  it  would  be  to  set  aside  a  verdict 
of  a  jury  because  a  party  did  not  put  in  evidence  all  of  his 
defence  which  was  known  to  him  at  the  time.  If  the  order,  as 
made  on  the  motion,  was  right,  it  ought  not  to  be  vacated  for 
the  reasons  now  submitted.  If  it  was  erroneous,  the  defendant 
should  appeal  to  the  general  term  and  have  it  renewed. 
The  motion  is  denied. 


MARSTON  a.  YULTEE. 

\ 
New  York  Superior  Court',   General  Term,  March,  1861. 

CHATTEL  MORTGAGE. — FRAUD. — QUESTION  OF  FACT 

A  chattel  mortgage,  which  is  made  with  the  purpose  and  effect  of  allowing  the 
mortgagor  to  continue  in  possession,  and  to  sell  the  mortgaged  goods  at  retail, 
and  receive  the  proceeds  to  his  own  use,  is  fraudulent  and  void  as  against  cred- 
itors ;  and  even  if  the  instrument  should  not,  on  its  face,  express  that  intent, 
if  it  is  proved  by  clear  and  uncontradicted  evidence  dehors  the  instrument,  it 
must  be  found  fraudulent  by  the  jury,  or  their  verdict  should  be  set  aside  as 
against  evidence. 

The  provision  of  the  statute,  which  makes  all  questions  of  fraudulent  intent,  con- 
cerning fraudulent  conveyances,  questions  of  fact  to  be  determined  by  the  jury, 
does  not  make  their  verdict  unqualifiedly  supreme  and  final  on  the  question  ; 
and  a  verdict  against  evidence  may  be  set  aside,  as  in  any  other  case  ;  and  if  the 
court  submit  the  question  of  fraud  to  them  generally,  without  proper  instruc- 
tions, the  verdict  may  be  set  aside  in  like  manner. 

This  action  was  brought  to  recover  possession  of  certain 
property  which  had  been  levied  on  by  the  defendant  Yultee,  as  a 
constable,  under  an  execution  issued  out  of  the  District  Court  of 
the  city  of  New  York,  for  the  first  judicial  district,  upon  a  judg- 
ment recovered  by  the  Manhattan  Firearms  Manufacturing 
Company  against  Robert  Marston.  The  plaintiff  claimed  the 
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property  by  virtue  of  a  chattel  mortgage  executed  to  her  by 
said  Robert  Marston,  the  son  of  the  plaintiff.  Robert  Marston 
was  a  gunsmith,  and  kept  a  store ;  he  mortgaged  his  stock  in 
trade  to  the  plaintiff,  his  mother.  She  left  the  property,  after 
the  mortgage  to  her,  in  his  possession,  with  directions  to  go  on 
and  sell  and  treat  the  property  as  he  had  done  before  the  mort- 
gage. The  property  was  levied  upon  by  Yultee,  while  in  the 
possession  of  Robert  Marston,  to  satisfy  the  said  judgment. 

The  only  evidence  given  as  an  excuse  for  leaving  the  prop- 
erty in  possession  of  the  mortgagor  was  that  of  the  plaintiff 
herself,  and  that  was,  that  she  did  it  to  enable  him,  the  mort- 
gagor, to  support  his  family. 

Exceptions  were  also  taken  to  a  part  of  the  charge. 

The  action  was  tried  before  a  jury  on  the  12th  day  of  May, 
1860.  The  jury  found  for  the  plaintiff,  and  on  the  first  day  of 
June,  1860,  judgment  was  entered  for  plaintiff.  The  defend- 
ants then  moved  for  a  new  trial  at  a  special  term  of  the  court 
held  in  November,  1860,  which  was  refused,  and  the  defendants 
then  appealed  from  the  judgment,  and  from  the  order  denying 
a  new  trial,  to  the  general  term  of  the  court. 

James  L.  Phelps,  jr.,  for  the  appellant. 
C.  B.  W7ieeler,  for  the  respondent. 

BY  THE  COURT. — WOODRUFF,  J. — It  was  held  in  Edgell  a.  Hart 
(9  N.  Y.  (5  8eld.\  216),  that  where  it  is  provided  in  a  mortgage 
upon  chattels,  either  in  express  terms  or  by  necessary  implica- 
tion, that  the  mortgagor  shall  not  merely  continue  in  possession, 
but  that  he  may  continue  to  retail  the  mortgaged  property  and 
receive  the  proceeds  to  his  own  use,  the  mortgage  is  fraudulent 
and  void  as  against  creditors,  and  it  is  the  duty  of  the  court  so 
to  declare ;  and  there  is  no  question  to  be  submitted  to  the 
jury.  The  instrument  is  of  such  an  import  that  it  must  be 
pronounced  void  by  its  own  provisions,  and  a  verdict  sustaining 
it  as  a  valid  instrument  must  be  set  aside  as  often  as  one  should 
be  rendered. 

The  reason  why  it  must  be  so  pronounced  is,  that  the  writing 
furnishes  conclusive  evidence  of  the  fraudulent  intent.  The 
instrument  cannot  operate  according  to  its  provisions  without 
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defrauding  creditors.      It  cannot,  therefore,  be  permitted  to 
operate  at  all. 

If  in  any  case  a  mortgage  upon  chattels  is,  in  fact,  made  and 
delivered  under  that  identical  arrangement,  and  with  that  same 
purpose,  it  must  be  held  alike  fraudulent  and  void  as  against 
creditors,  although  the  instrument  does  not,  on  its  face,  express 
that  intent.  It  is  because  the  instrument  is  made  and  delivered 
with  intent  that  it  shall  operate  in  a  manner  which  hinders, 
delays,  and  defrauds  creditors,  that  it  is  void ;  and  when  that  is 
proved,  either  by  the  language  of  the  instrument  or  by  clear 
and  uncontradicted  evidence  dehors  the  instrument,  it  must  be 
so  found  by  the  jury,  or  their  verdict  should  be  set  aside  as 
against  evidence.  The  provision  which  makes  all  questions  of 
fraudulent  intent,  under  our  statute  concerning  fraudulent  con- 
veyances, questions  of  fact  to  be  determined  by  the  jury,  does 
not  make  their  verdict  unqualifiedly  supreme  and  final  on  the 
question.  If  they  render  a  verdict  against  the  evidence,  it  may 
be  set  aside  with  the  same  propriety  as  in  any  other  case ;  and 
if  the  court  submit  the  question  of  fraud  to  them  generally, 
without  proper  instructions,  the  verdict  may  be  set  aside  in  like 
manner. 

Hence,  Mr.  Justice  Denio  says,  in  Gardner  a.  McEwen  (9  N. 
Y.  (5  /Seld.),  126),  in  substance,  if  there  be  an  agreement  between 
the  mortgagor  and  mortgagee,  that  the  former  may  continue  his 
business  of  buying  and  selling  as  usual,  the  mortgage  to  attach 
to  what  might  remain  when  it  should  have  to  be  enforced,  the 
jury  should  be  instructed  that  such  arrangement  renders  the 
mortgage  void  as  against  creditors,  and  to  find  accordingly. 
When  it  is  afterwards  said  that  the  indications  of  fraud  arising 
upon  possession  of  the  goods,  and  the  conduct  of  the  parties 
respecting  them,  must  be  submitted  to  the  jury,  it  was  not 
intended  to  say  any  thing  inconsistent  with  the  proposition  that 
if  the  jury  should  find  that  such  an  arrangement  was  made,  it  is 
their  duty  to  find  the  mortgage  fraudulent  and  void;  it  is 
plainly  suggested  that  if  the  verdict  in  such  case  should  (the 
fact  of  the  arrangement  not  being  denied)  uphold  the  instru- 
ment, the  verdict  should  be  set  aside. 

We  have  no  hesitation  in  saying  that  the  views  thus  suggested 
are  in  harmony  with  the  adjudged  cases,  as  well  as  with  our 
own  opinions. 
VOL.  XII.— 10 
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Under  this  exposition  of  the  subject,  how  stands  the  case  of 
the  present  plaintiifs  ? 

"We  will  assume  that  there  was  fairly  and  honestly  due  to  her 
from  her  son  the  debt  which  the  mortgage  was  given  to  secure. 
The  mortgage  was  given  to  her  duly  executed  and  acknowl- 
edged upon  his  stock  of  goods.  It  was  on  its  face  legal  and 
valid,  and  was  duly  filed  as  required  by  the  statute.  But  the 
plaintiff  herself  states  the  arrangement  under  which  it  was  exe- 
cuted and  delivered.  If  necessary,  it  might  be  added  that  other 
witnesses  strengthen  the  proof  of  fraud,  but  the  plaintiff  can 
have  no  cause  to  complain  if  her  own  statement  of  the  trans- 
action be- taken  as  true,  and  her  rights  be  tested  by  that. 

She  says :  "  After  the  mortgage  was  executed  and  given  to 
me,  I  allowed  him  to  carry  on  his  business  arid  sell  just  as  he 
did  before ;  I  never  took  possession  of  any  of  the  things  men- 
tioned in  the  mortgage ;  I  never  carried  any  of  them  away,  but 
left  them  with  him  to  sell  and  use  as  he  did  before  the  mort- 
gage was  given ;  it  was  spoken  of  at  the  time  of  the  giving  the 
mortgage  that  he  was  sued,  and  that  a  judgment  would  be 
entered  against  him ;  he  never  paid  me  any  of  the  money  back ; 
after  the  mortgage  was  given,  and  before  the  levy,  I  did  not 
take  away  any  of  the  property ;  it  was  spoken  of  at  the  time  of 
the  mortgage  being  executed,  and  I  told  him  that  he  could  go 
on  with  the  property  as  before,  so  as  to  support  his-  wife  and 
children."  However  true  it  may  be  that  the  case  discloses  a 
kind  and  maternal  regard  on  the  part  of  the  plaintiff  for  her  son 
and  his  wife  and  children — a  willingness  to  aid  him  and  to  give 
him  indulgence,  that  he  and  his  wife  and  children  might  be 
supported,  at  the  hazard  even  of  losing  the  money  she  had  lent 
him — we  cannot  resist  the  conclusion  that,  according  to  her  own 
statement,  this  mortgage  was  fraudulent  and  void  upon  the 
very -grounds  above  stated.  In  fact,  if  the  arrangement  was 
carried  out,  the  mortgage  was  no  security  to  her  at  all,  and  was 
not  intended  to  be.  If  he  sold  the  property,  as  it  was  agreed 
he  might,  then  she  got  nothing.  Her  testimony  is  very  clear, 
however,  to  the  distinct  fact  that  it  was  spoken  of  when  the 
mortgage  was  given ;  and  she  agreed  that  he  might  go  on 
as  before,  and,  notwithstanding  the  mortgage,  apply  the  prop- 
erty to  his  own  use  and  the  support  of  his  family.  The  form 
of  a  mortgage  was  interposed  between  the  property  and  his 
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creditors,  not  in  order  to  secure  to  the  plaintiff  her  money,  but 
in  order  that  the  debtor  might  retain  possession  and  appropriate 
the  proceeds  of  his  own  sales  to  his  own  benefit,  notwithstand- 
ing or  in  spite  of  impending  judgments. 

We  think,  therefore,  the  defendants  were  entitled  to  have  the 
jury  instructed,  that  if  the  arrangement  testified  to  was  made 
at  the  time  the  mortgage  was  given,  that  was  evidence  of  a 
fraudulent  intent,  which  entitled  the  defendants  to  their  verdict, 
and  that  it  was  erroneous  to  submit  to  them  the  question 
whether  the  plaintiff  had  shown  a  sufficient  excuse  for  leaving 
the  property  with  her  son  under  the  arrangement  she  had 
testified  to. 

In  this  we  do  not  mean  to  say  that  in  every  case  in  which,  a 
mortgage  being  given  on  a  stock  of  goods,  the  mortgagor  con- 
tinues to  sell,  the  mortgage  is  to  be  necessarily  deemed  fraud- 
ulent ;  but  where  the  arrangement  is  made  between  the  mort- 
gagee and  the  mortgagor  that  the  latter  may  do  so  and  apply 
the  proceeds  to  his  own  use,  whether  that  arrangement  is 
shown  by  the  face  of  the  instrument  or  is  proved  otherwise  to 
be  a  part  of  the  terms  or  conditions  on  which  the  mortgage 
was  given,  such  arrangement  makes  the  arrangement  neces- 
sarily fraudulent,  because  it  operates  of  necessity  to  hinder, 
delay,  and  defraud  creditors — it  secures  to  the  debtor  the  use 
and  benefit  of  his  property  and  its  proceeds,  while  it  protects 
it  from-  levy  and  sale  for  the  payment  of  his  debts. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 


NASH  a.  FREDERICKS. 

Supreme  Court,  First  District;  General  Term,  February,  1861. 
ACTION  FOB  CHATTELS. — PARTIES. 

After  goods  had  been  wrongfully  taken  from  the  possession  of  one  who  held  a 
part  of  them  as  consignee  and  a  part  as  owner,  he  assigned  them  and  the  right 
to  take  possession  to  the  consignor  and  former  owner. 
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ffdd,  that  the  assignee  could  not  maintain  an  action  to  recover  possession 
from  the  wrongdoer,  he  having  meanwhile  parted  with  possession. 

Appeal  from  a  judgment. 

John  E.  Parsons,  for  the  plaintiffs. 
A.  R.  Dyett,  for  the  defendant. 

BY  THE  COUKT. — SUTHERLAND,  J. — In  my  opinion,  the  judg- 
ment in  the  case  should  be  set  aside,  and  a  new  trial  ordered, 
on  the  ground  that  the  justice  before  whom  the  case  was  tried 
erred  in  not  dismissing  the  complaint,  on  the  motion  of  the 
defendant  Fredericks.  He  moved  to  dismiss  the  complaint,  on 
the  ground  that  he  did  not  have  the  possession  or  control  of  the 
goods,  for  the  possession  of  which  this  action  was  brought,  at 
the  time  of  the  commencement  of  the  action. 

The  learned  judge  denied  the  motion,  deciding  that  the 
action  might  be  maintained,  although  at  the  time  of  the  com- 
mencement of  the  action  he  had  parted  with  the  goods,  and 
had  not  the  possession  or  control  of  them. 

This  motion  was  made  after  all  the  evidence  was  in,  and  1 
think  it  fair  to  assume  from  the  evidence,  as  the  justice  did  in 
deciding  the  motion,  that  Fredericks  was  not  in  possession, 
and  had  not  the  control  of  the  goods  when  the  action  was 
commenced. 

The  plaintiffs  certainly  did  not  prove  that  Fredericks  had 
possession  when  the  action  was  commenced,  and  he  in  his 
answer  alleges,  that  at  the  time  of  the  commencement  of  the 
action  no  part  of  the  goods  were  in  his  possession  or  under  his 
control,  and  that  he  did  not  know,  and  had  not  any  knowledge 
or  information  sufficient  to  form  a  belief,  in  whose  possession 
or  under  whose  control  they  were. 

The  complaint  is  for  the  wrongful  taking  and  carrying  away 
the  goods  from  the  plaintiffs,  and  the  wrongful  detention  of  the 
same  from  the  plaintiffs. 

The  wrongful  taking  and  carrying  away  was  from  "Winches- 
ter, to  whom  the  plaintiffs  had  consigned  a  portion,  and  sold 
the  remainder  of  the  goods  claimed. 

Assuming,  on  the  authority  of  the  decision  in  Roekaway  a. 
Burnap  (16  Barb.,  309),  that,  had  this  action  been  brought  by 
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"Winchester,  the  refusal  of  the  justice  to  dismiss  the  complaint 
would  have  been  right,  because  there  had  been  an  unlawful 
taking,  yet  Winchester,  by  the  instrument  or  assignment  of  the 
28th  of  April,  1857,  to  the  plaintiffs,  could  not  and  did  not 
assign  the  trespass  committed  on  him,  go  as  to  give  the  plain- 
tiffs a  pretence  for  saying  that  the  goods  were  unlawfully  taken 
from  them. 

Assuming  that  the  plaintiffs,  under  the  assignment  from 
Winchester,  or  by  virtue  of  their  original  title,  or  through  both, 
were  the  owners  of  the  goods  when  the  action  was  brought,  and 
had  demanded  them  of  Fredericks,  yet,  as  there  was  no  tortious 
taking  from  the  plaintiffs,  indeed  no  taking  at  all  from  them,  I 
do  not  think  this  action  could  be  maintained  against  him,  con- 
ceding that  he  had  parted  with  the  possession,  and  all  control  of 
the  goods,  before  the  action  was  brought.  The  case  of  Brock- 
way  a.  Burnap  (16  Barb.,  309),  above  cited,  must  have  been 
decided  on  the  ground  that  the  fraud  of  the  defendant  made  the 
original  taking  or  receiving  from  the  plaintiff  tortious.  The 
broad  foundation  stated  by  the  judge  in  that  case,  at  the  con- 
clusion of  his  opinion,  is,  I  think,  too  broad  to  be  supported  by 
the  Code. 

The  Code  abolishes  all  forms  of  action,  but  it  allows  and 
regulates  actions  for  money,  and  for  personal  property  or 
chattels. 

The  plaintiffs  in  this  case  did  not  bring  their  action  for 
money,  or  for  damages  for  the  unlawful  conversion  of  the  goods, 
but  for  the  goods  themselves ;  and  it  seems  to  me  absurd  to 
say  that  a  defendant  unlawfully  detains  property  which  is 
neither  in  his  possession  nor  under  his  control.  The  plaintiffs 
cannot  avail  themselves  in  this  action  of  the  fact  that  Fred- 
ericks committed  a  trespass  upon  Winchester. 

As  to  them,  Fredericks'  possession  must  be  deemed  lawful, 
certainly  until  a  demand  was  made  for  the  goods ;  and  if  Fred- 
ericks, when  the  demand  was  made,  had  control  of  the  goods, 
yet  if  in  fact  he  had  parted  with  the  goods  and  all  control  of 
them  before  this  action  for  the  possession  of  the  goods  was 
brought,  I  do  not  think  it  can  be  maintained. 

Besides,  there  is  no  evidence  that  the  plaintiffs  ever  informed 
Fredericks  of  the  assignment  or  agreement  executed  by  Win- 
chester, after  the  taking  of  the  goods  by  the  defendants,  under 
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which  they  claimed  title  to  at  least  a  portion  of  the  goods,  and 
the  right  to  take  possession  of  the  whole ;  and  assuming  that 
the  plaintiffs  did  demand  the  goods  of  Fredericks  before  suit, 
of  which  the  evidence  is  very  slight,  and  that  Fredericks,  at  the 
time  of  such  demand,  had  control  of  the  goods,  yet,  taking  into 
view  the  conceded  circumstances  under  which  Fredericks  took 
the  goods  from  Winchester,  and  under  which  Winchester  came 
into  possession  of  them,  it  can  hardly  be  said  that  Fredericks' 
detention  was  unlawful  as  to  the  plaintiffs,  when  he  had  never 
been  informed  of  their  claims  of  a  right  of  possession  through 
the  agreement  or  assignment  of  Winchester. 

IIoGEBOoM,  J. — I  concur  in  granting  a  new  trial,  with  costs 
to  abide  the  event. 


BONNET,  J.,  dissented. 


THE  PEOPLE  on  rel.  HACKLEY  a.  KELLY. 

Supreme  Court,  First  District ;  General  Term,  May,  1861. 

HABEAS  CORPUS. — PRIVILEGE  OF  WITNESS. — GRAND  JURY. — 

CONTEMPT. 


The  constitutional  provision,  that  no  person  shall  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself,  exempts  thf  witness  only  where  the  mat- 
ter or  trial  under  investigation  is  criminal,  and  is  against  himself.  No  one  who 
is  not  a  defendant  can  claim  the  exemption. 

The  provision  of  section  52  of  the  charter  of  the  city  of  New  York  (1  Laws  of  1857, 
894),  that  a  person  guilty  of  bribery  may  be  compelled  to  testify  respecting  it, 
but  his  testimony  cannot  be  used  against  him — is  not  unconstitutional. 

It  is  not  necessary  that  a  commitment  of  a  witness  for  refusing  to  testify  in  such 
a  case,  should  show  affirmatively  that  he  was  not  entitled  to  the  privilege,  even 
though  the  commitment  state  that  he  claimed  the  privilege. 

Where  the  witness  refused  to  testify  before  the  grand  jury  in  their  private  session, 
and  was  then  brought  before  the  Court  of  Sessions,  and  for  his  refusal  was  com- 
mitted ; — Hdd,  that  the  commitment  was  regular.  The  oath  of  secrecy  taken 
by  the  grand  jury  is  not  violated  by  their  reporting  to  the  court  the  contumacy 
of  a  witness.  The  jurors  are  a  part  of  the  court,  and  the  court  has  power  to 
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compel  such  witness  to  attend  before  it,  and  inquire  into  and  punish  his 
contempt. 

It  is  not  necessary  that  a  commitment  in  such  case  should  show  the  relevancy  of 
the  question,  or  how  the  answer  might  affect  the  prisoner. 

Habeas  corpus  to  inquire  into  the  detention  of  the  relator. 

The  relator  was  committed  to  prison  by  the  Court  of  General 
Sessions  of  the  peace  of  the  city  and  county  of  New  York,  on 
the  23d  of  April,  1861,  for  a  contempt  of  court,  in  refusing  to 
answer,  before  the  grand  jury  then  impanelled  in  that  court, 
in  a  matter  pending  before  them  against  certain  aldermen  for 
feloniously  receiving  a  gift  of  money  to  influence  their  votes  in 
an  official  capacity,  the  following  question,  viz. :  "  What  did 
you  do  with  the  pile  of  bills  received  from  Thomas  Hope,  and 
which  he  told  you  amounted  to  over  $40,000  ?" 

Hackley  alleged,  when  the  interrogatory  was  propounded, 
that  any  answer  which  he  could  give  to  that  question  would 
disgrace  him,  and  would  have  a  tendency  to  accuse  him  of  a 
crime.  He  demurred  to  the  question,  referred  to  the  common- 
law  rule  that  no  man  is  held  to  accuse  himself,  and  to  section  6 
of  the  first  article  of  the  Constitution. 

The  grand  jury  came  into  court  before  the  recorder,  where 
Hackley  attended,  and  made  complaint  of  his  contumacy. 

The  court  decided  that  the  question  was  a  legal  and  proper 
one,  and  that  the  reasons  offered  by  Hackley  were  insufficient, 
and  ordered  him  to  answer  it ;  he  still  contumaciously  refusing, 
the  court  adjudged  him  guilty  of  a  criminal  contempt,  and  com- 
mitted him  to  prison  in  the  county  jail  for  thirty  days.  Hackley 
now  applied,  on  habeas  corpus,  to  be  discharged  from  custody. 

Wm.  Fullerton  and  James  T.  Brady,  for  the  relator. 
J.  H.  Anthon,  assistant  district-attorney,  for  the  sheriff. 

BY  THE  COURT.* — LEONARD,  J. — It  was  urged  at  the  hearing, 
by  the  counsel  for  the  applicant,  that  it  sufficiently  appeared, 
from  the  order  of  commitment,  that  the  pile  of  bills  amounting 
to  $40,000  might  have  been  given  to  the  aldermen  for  the  pur- 

*  Present,  CLEBKE,  LEONARD,  and  BAENAED,  JJ. 
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pose  indicated,  and  that  the  applicant  might  have  been  the 
person  who  made  the  gift ;  at  least,  that  such  fact  was  so  prob- 
able as  to  render  it  manifest  that  the  privilege  claimed  was  not 
unfounded. 

It  is  an  indisputable  rule  of  the  common  law,  that  a  wit- 
ness cannot  be  compelled  to  render  an  answer  that  will  criminate 
or  disgrace  him ;  nor  can  he,  by  that  rule,  if  the  privilege  is 
claimed  in  season,  be  required  to  disclose  any  fact  that  will 
form  an  essential  link  in  the  chain  of  evidence  tending  to  con- 
vict him  of  any  crime.  (United  States  a.  Burr,  1  Rob.,  207-245  ; 
People  a.  Mather,  4  Wend.,  229.) 

The  Legislature,  however,  can  change  that  or  any  other 
rule  of  the  common  law  not  fortified  by  the  Constitution. 

The  Constitution  contains  a  provision  that  "  no  person  shall 
be  compelled,  in  any  criminal  case,  to  be  a  witness  against 
himself." 

To  a  certain  extent,  this  constitutional  provision  acknowl- 
edges the  existence  of  the  common-law  rule  referred  to,  and 
confirms  it.  The  provision  of  the  Constitution  is  not  so  broad 
in  its  scope  as  the  common-law  rule  adverted  to.  (Yide  opinion 
of  Chancellor  Walworth,  in  the  Court  of  Errors,  Henry  a.  The 
Bank  of  Selina,  5  Hill,  526.) 

The  commitment  furnishes  evidence  that  the  complaint  under 
investigation  before  the  grand  jury  was  against  certain  alder- 
men, members  of  the  Common  Council,  for  feloniously  receiv- 
ing a  gift  of  money  under  an  agreement  that  their  votes  should 
be  influenced  thereby  in  a  matter  pending  before  them  in  their 
officiaFcapacity.  It  thus  appears  that  the  offence  under  inves- 
tigation was  substantially  that  which  is  described  in  section 
52  of  the  amended  charter  of  the  city  of  New  York,  passed  in 
1857.  (Laws  of  1857,  894,  895.) 

At  least,  it  appears  quite  as  distinctly  that  such  was  the 
offence  which  the  grand  jury  were  investigating,  as  do  the  facts 
upon  which  the  applicant  claims  his  privilege  to  be  exempt 
from  giving  the  evidence  required. 

Assuming  that  such  was  the  subject  before  the  grand  jury, 
and  that  there  is  reasonable  ground  to  believe  that  the  prisoner 
might  have  been  a  particeps  criminis  in  the  same  matter  then 
under  examination,  he  was  protected  by  the  same  section  52  of 
the  charter  from  having  any  use  made  of  his  testimony  in  any 
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prosecution,  civil  or  criminal,  against  himself.  The  common- 
law  rule  above  referred  to  was,  as  to  him,  in  the  event  of  his 
giving  evidence  which  would  show  him  to  be  an  offender  under 
that  section,  fully  abrogated.  Such  was  the  intention  of  the 
Legislature,  and  such  is  the  effect  of  the  provision  referred  to. 

Section  52  of  the  charter  provides,  in  substance,  that  in  case 
any  person  shall  promise  or  give  any  money,  &c.,  to  any  mem- 
ber of  the  Common  Council,  &c.,  to  influence  his  official  action, 
or  in  case  any  member,  &c.,  shall  accept  any  such  gift,  under 
an  agreement  that  his  action  shall  be  influenced  in  his  official 
capacity,  he  shall,  on  conviction,  be  disqualified  from  holding 
office  under  the  charter,  and  shall  be  punished  by  imprisonment 
and  flue.  "  Every  person  offending  against  either  provision  of 
this  section  shall  be  a  competent  witness  against  any  other  per- 
son offending  in  the  same  transaction,  and  may  be  compelled  to 
appear  and  give  evidence  before  any  grand  jury  or  in  any 
court,  in  the  same  manner  as  other  persons ;  but  the  testimony 
so  given  shall  not  be  used  in  any  prosecution  or  proceeding, 
civil  or  criminal,  against  the  person  so  testifying." 

The  constitutional  privilege  of  a  witness  to  be  exempt  from 
inquiry  in  respect  to  criminal  matters  as  to  which  he  may  be  an 
offender,  as  before  observed,  is  much  narrower  than  the  com- 
mon-law rule. 

The  act  of  1837,  in  respect  to  usury,  contains  a  similar  pro- 
vision in  respect  to  persons  committing  usury,  which  was 
thereby  made  a  misdemeanor,  punishable  by  fine  and  imprison- 
ment ;  the  offender  was  required  in  civil  actions  to  disclose  the 
usury,  but  was  protected  from  the  use  of  his  testimony  against 
him  before  a  grand  jury,  or  on  the  trial  of  any  indictment 
against  him. 

The  same  question  came  before  the  late  Chancellor  "Walworth, 
in  the  case  of  Perrine  a.  Striker  (7  Paige,  598),  which  is  here 
presented.  That  question  arose  under  the  act  to  prevent  usury, 
passed  in  1837,  above  referred  to.  A  bill  was  filed  in  chancery 
under  that  act  to  compel  an  alleged  offender  to  make  discovery 
of  the  usury  taken  by  him  on  a  promissory  note,  upon  which 
the  offender  had  brought  an  action  at  law. 

The  objection  was  raised  by  demurrer.  The  chancellor  de- 
clared, after  referring  to  the  constitutional  provision  then  in 
force,  which  was  the  same  as  that  contained  in  the  present 
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Constitution,  that  he  was  not  prepared  to  say  that  the  case 
before  him  was  a  criminal  one,  within  the  meaning  of  the 
Constitution. 

The  chancellor  considered  the  act  in  question  before  him 
entirely  constitutional,  although  the  action  was  dismissed  on 
another  ground.  The  act  against  usury  has  been  in  full 
force  for  more  than  twenty  years,  and  offenders  against  its 
provisions  have  been  frequently  compelled  to  answer  in  respect 
to  the  usury  committed,  but  no  court  has  ever  yet  pronounced 
the  provision  compelling  parties  to  disclose  the  usury  to  be 
unconstitutional,  although  the  offence  was  punishable  by  fine 
and  imprisonment.  The  offender  clearly  gives  evidence  against 
himself  in  a  case  of  usury,  but  it  is  not  given  in  a  criminal  case. 
The  common-law  rule  would  protect  him  in  his  privilege  as  a 
witness,  whether  he  were  called  on  to  testify  in  a  civil  or  crim- 
inal case,  were  it  not  abolished  by  the  statute.  The  disclosure 
is  just  as  pernicious  to  the  witness  who  discloses  that  he  has 
committed  the  offence  of  usury,  or  some  fact  that  may  tend  to 
accuse  him  of  that  offence,  where  the  evidence  is  given  in  a 
civil  case,  as  it  would  be  if  given  in  a  criminal  case. 

It  is  true  that  Hackley  has  been  required  to  give  evidence  in 
a  criminal  case,  but  it  was  not  in  a  case  against  himself.  In 
order  to  shield  himself  from  giving  evidence  under  the  provision 
of  the  Constitution,  two  facts  must  concur :  the  matter  or  case 
under  trial  or  investigation  must  be  criminal,  and  it  must  also 
be  against  himself. 

The  common-law  rule  protects  parties  from  being  required  to 
give  evidence  against  themselves  in  civil  as  well  as  in  criminal 
actions.  The  Legislature  have  abolished  it,  as  they  had  author- 
ity to  do.  The  Constitution,  however,  forbids  the  Legislature 
to  pass  any  law  to  compel  a  person  in  a  criminal  case  to  give 
evidence  against  himself.  But  no  one  who  is  not  a  defendant 
can  claim  the  exemption  under  the  provision  of  the  Consti- 
tution. 

Had  the  framers  of  the  Constitution  intended  to  furnish  as 
comprehensive  a  rule  as  is  claimed  by  the  counsel  for  the  pris- 
oner, the  provision  would  require  a  change,  substantially  to  this 
effect :  No  person  shall  be  compelled  to  give  evidence  which 
may  be  used  in  a  criminal  case  against  him. 

The  subject  has  been  considered  thus  far  upon  the  hypothesis 
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of  the  counsel  for  the  prisoner,  as  to  the  facts,  except  only  that 
they  do  not  admit  that  the  case  under  investigation  arose  under 
section  52  of  the  charter. 

I  am  not  prepared  to  say,  however,  that  the  facts  do  appear 
so  fully  as  to  entitle  this  court  to  question  the  authority  of  the 
Court  of  Sessions  to  pronounce  the  decision  which  they  did. 

The  offence  may  have  been  barred  by  the  Statute  of  Limita- 
tions, and  in  that  case  the  prisoner  would  not  be  entitled  to 
claim  the  benefit  of  the  common-law  rule.  (Close  a.  Olney,  1 
Den.,  319.)  Or  it  may  be  that  such  facts  came  before  that  court 
as  to  enable  them  to  see  that  the  prisoner's  claim  of  privilege 
was  upfounded  for  some  other  cause. 

The  case  is  not  before  us  for  review,  nor  can  we  reverse,  alter, 
or  modify  the  order  which  commits  Hackley  to  jail.  We  are 
expressly  prohibited  by  statute  from  inquiring  into  the  merits 
of  the  decision  made  by  the  recorder.  (3  Rev.  Stat.,  5  ed.,  888, 
§57.) 

We  may  consider  whether  the  Court  of  General  Sessions  had 
jurisdiction  to  make  the  order,  and  whether  a  contempt  is  spe- 
cially and  plainly  charged  in  the  commitment.  (§  55.) 

If  the  decision  or  the  commitment  fail  in  these  respects,  the 
imprisonment  is  illegal,  and  the  applicant  must  be  discharged. 

The  counsel  for  the  applicant  insist  that  the  commitment 
does  not  show  that  any  contempt  was  committed,  because  the 
burden  of  making  it  to  appear  from  the  face  of  the  process,  that 
the  prisoner  was  not  entitled  to  the  privilege  which  he  claimed, 
rested  on  the  tribunal  making  the  inquiry,  in  relation  to  which 
the  alleged  contempt  arose,  inasmuch  as  he  had  asserted  his 
privilege,  and  that  fact  fully  appears. 

I  am  unable  to  find  any  authority  for  such  a  position. 

The  authorities  relied  on  are  People  a.  Lohman  (2  J?arb., 
216) ;  and  People  a.  Rector  (19  Wend.,  569). 

These  cases  arise  on  bills  of  exception,  and  they  hold  that 
where  the  witness  asserts  his  privilege,  the  party  claiming  his 
evidence  must  show  that  the  witness  was  not  legally  entitled 
thereto,  or  an  exception  to  the  ruling  of  the  judge  in  favor  of 
the  claim  of  the  witness  will  not  be  well  taken. 

They  are  not  authority  for  requiring  any  such  statement  to  be 
contained  in  the  process  of  commitment,  as  has  been  claimed. 

The  commitment  would  be  necessarily  lengthy  if  it  were  to 
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contain  a  statement  of  all  the  proof  which  the  Court  of  Sessions 
had  before  them,  and  upon  which  their  decision  was  pronounced. 

It  was  not  necessary  to  have  stated  in  the  process  the  reason 
given  by  the  prisoner  for  his  refusal  to  answer.  But  the  un- 
necessary statement  of  the  reason  did  not  render  it  necessary  to 
rebut,  by  a  recital  of  facts  proved,  these  reasons  which  that 
court  decided  to  be  unfounded.  (People  a.  Cassels,  5  Hill, 
164: ;  People  a.  Sheriff  of  K  Y.,  29  Barb.,  622.) 

It  is  also  insisted  that  the  commitment  is  illegal,  because  the 
contempt  did  not  occur  in  the  presence  of  the  court,  but  in  the 
grand-jury  room,  before  the  jury  as  an  independent  body  ;  and 
that  the  presentation  of  the  matter  in  open  court  was  a  viola- 
tion of  the  oaths  of  the  grand  jurors  to  keep  secret  the  counsels 
of  their  fellows  and  their  own. 

The  jurisdiction  of  the  Court  of  General  Sessions,  as  provided 
by  statute,  is,  among  other  things,  to  inquire,  by  the  oaths  of 
good  and  lawful  men  of  the  county,  of  all  crimes  and  misde- 
meanors committed  or  triable  in  the  county,  as  well  as  to  hear, 
determine,  and  punish.  (3  Rev.  Stat.,  5  ed.,  302,  §  5,  sub- 
divisions 1  and  2.) 

These  duties  are  to  be  performed  through  the  medium  and 
assistance  of  grand  and  petit  jurors.  The  grand  jury  is  an  ad- 
junct of  the  court  as  well  as  the  petit  jury. 

The  grand  jury  are  not  complete,  as  an  official  body,  for  the 
performance  of  duty,  without  the  direction,  and,  in  some  re- 
spects, the  control,  of  the  presiding  judge  of  the  court  into 
which  they  are  summoned.  They  are  to  receive  their  charge 
or  instructions  as  to  their  duty  from  the  court,  and  when  in- 
dictments are  found  by  them  they  return  them  into  court. 

The  indictments  do  not  become  operative  until  they  are 
returned  into  and  become  part  of  the  records  of  the  court.  The 
delinquencies  and  misconduct  of  the  grand  jurors  are  also  pun- 
ishable by  the  court  as  contempts.  They  are  organized,  and 
their  foreman  is  appointed  by  the  presiding  judge  of  the  court. 
The  witnesses  are  brought  before  them  on  subpoenas  issued 
from  the  court  into  which  the  grand  jurors  are  summoned  to 
serve ;  and  the  practice  prevails,  on  proof  of  the  service  of  the 
subpoena,  and  the  non-attendance  of  the  witnesses  before  the 
grand  jury,  for  the  court,  and  not  the  grand  jury,  to  punish  the 
witnesses  as  for  a  contempt. 
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The  grand  jury  are  summoned  to  serve  in  the  Court  of  Gen- 
eral Sessions  (3  Bev.  Stat.,  5  ed.,  1013,  §  10),  to  enable  that 
court  to  perform  the  duty  enjoined  on  them  of  inquiring  as  to 
all  crimes,  &c.  When  summoned,  sworn,  and  organized,  the 
grand  jury  are  a  constituent  part  of  the  court,  for  the  perform- 
ance of  the  functions  and  duties  devolved  upon  the  court,  as 
much  as  a  body  of  twelve  petit  jurors  impanelled  for  the  trial 
of  a  person  charged  with  crime.  The  oath  administered  to  the 
grand  jurors,  to  keep  secret  the  counsel  of  their  fellows  and 
themselves,  is  not  to  obstruct  the  administration  of  justice.  The 
grand  jurors  do  not  necessarily  disclose  any  secret  of  their  * 
body  by  reporting  to  the  court  the  contumacy  of  a  witness. 
When  the  witness  has  been  brought  before  the  grand  jury  to 
testify,  he  is,  for  the  time,  in  the  custody  or  under  the  control 
of  the  court  and  the  grand  jury.  He  stands  in  the  same  rela- 
tion to  the  court  as  a  witness  on  the  stand  before  the  court  and 
a  petit  jury. 

The  witness  has  no  right  to  leave  the  presence  of  the  grand 
jury,  after  he  has  been  sworn  and  placed  under  examination, 
without  their  permission. 

The  Court  of  General  Sessions  have  the  authority,  by  neces- 
sary implication,  to  compel  the  immediate  attendance  in  their 
presence  of  any  delinquent  or  contumacious  witness,  after  he 
has  been  sworn  by  the  grand  jury,  in  a  case  under  investigation 
before  them. 

The  jurisdiction  and  authority  of  the  Court  of  General  Ses- 
sions and  of  the  grand  jury,  to  inquire  of  all  crimes,  &c.,  would 
be  frustrated  without  the  exercise  in  practice  of  this  power  and 
control  over  witnesses. 

In  my  opinion,  the  grand  jury  or  the  Court  of  General  Ses- 
sions might  lawfully  compel  the  prisoner  to  attend  in  open 
court,  and  there,  in  his  presence,  make  complaint  of  his  con- 
duct ;  and  there,  after  hearing  what  he  might  say  in  answer  to 
the  complaint,  adjudge  and  decide  whether  or  not  he  was 
guilty  of  a  contempt. 

In  the  present  case,  the  prisoner  attended  before  the  court, 
voluntary  or  otherwise,  together  with  the  grand  jury,  and  I 
think  it  may  be  fairly  inferred  that  he  admitted  the  facts  in 
respect  to  which  the  complaint  was  made,  and  persisted  in  his 
refusal  to  answer  the  question  stated  in  the  process. 
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"We  think  it  is  not  necessary  that  it  should  appear  on  the  pro- 
cess of  commitment  how  the  question  was  relevant  to  the  matter 
under  investigation,  or  how  the  answer  might  affect  the  prisoner. 
It  is  sufficient  that  the  court  decided  that  the  question  was  a 
proper  one,  and  that  the  witness  was  in  contempt  for  refusing 
to  answer  it. 

There  is  no  evidence  before  us  of  a  want  of  jurisdiction  or 
authority  to  pronounce  the  decision  which  the  Court  of  General 
Sessions  did  pronounce,  and  there  is  no  irregularity  or  defect  on 
the  face  of  the  commitment. 

The  writ  of  habeas  corpus  must  be  discharged,  and  the  pris- 
oner remanded  to  the  custody  of  the  sheriff. 


DICKINSON  a.  BENHAM. 

Supreme  Court,  First  District ;  General  Term,  Nov.,  1860. 
ATTACHMENT. — MOTION  TO  VACATE. 

Although,  according  to  the  practice  in  the  first  district,  where  a  motion  to  vacate 
an  attachment  is  made  solely  upon  the  insufficiency  of  the  original  papers,  op- 
posing affidavits  to  support  the  attachment,  are  inadmissible, — opposing  affi- 
davits are  admissible  so  far  as  they  relate  to  facts  which  have  taken  place  since 
the  original  application  was  made,  and  are  intended  to  show,  not  additional 
circumstances  of  fraud  in  support  of  the  application,  but  a  change  in  the  rela- 
tion and  condition  of  the  parties,  which  affects  the  right  to  make  the  motion. 

The  fact  that  since  the  attachment  has  been  levied,  the  defendants  have  assigned 
their  interest  in  the  property  attached  for  the  benefit  of  creditors,  does  not 
affect  their  right  to  move  for  a  discharge  of  the  attachment  for  insufficiency  in 
the  papers  on  which  it  was  granted. 

A  mere  threat  to  make  an  assignment  is  not  evidence  of  an  intended  fraudulent 
disposition  of  property,  which  will  authorize  an  attachment ;  nor  does  it  alter 
the  case  that  the  debtor  had  originally  promised  to  give  the  creditor  collateral 
security,  if  it  is  not  shown  that  such  collateral  security  was  to  have  been  out 
Of  the  assets  of  the  debtor. 

Appeal  from  an  order  vacating  an  attachment. 

The  plaintiffs  in  this  action  obtained  an  attachment  under  the 
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Code  of  Procedure,  on  affidavits  that  the  defendants  were  about 
to  dispose  of  their  property  with  intent  to  defraud  creditors. 
The  only  facts  stated  in  support  of  this  were,  that  defendants, 
when  called  on  to  give  security  for  the  debt,  which  they  had 
originally  agreed  to  give,  stated  that  if  they  were  sued  they 
would  assign  their  property  for  the  benefit  of  creditors,  and 
should  provide  first  for  confidential  creditors.  The  defendants 
moved  at  a  special  term  to  vacate  the  attachment  on  the  ground 
that  these  facts  were  insufficient  to  justify  it.  The  plaintiffs 
opposed  the  motion,  and  offered  additional  affidavits  in  opposi- 
tion, to  show  that  defendants  had  made  a  general  assignment  of 
all  their  property,  by  which  plaintiffs  contended  they  had  no 
further  interest  therein,  and  no  right  to  oppose  the  motion. 

The  motion  was  granted  (see  the  decision  reported,  10  Ante, 
390),  and  the  plaintiffs  now  appealed  to  the  general  term. 

H.  Brewster,  for  the  appellants. 

E.  D.  Newman,  for  the  respondents. 

BY  THE  COTJKT.* — HOGEBOOM,  J. — I  think  the  order  appealed 
from  must  be  affirmed. 

The  decisions  are  conflicting,  but  the  practice  in  this  district 
seems  to  be,  that,  where  the  motion  to  vacate  or  set  aside  an 
attachment  is  made  solely  upon  the  insufficiency  of  the  original 
papers  to  warrant  the  issuing  of  an  attachment,  opposing  affi- 
davits to  support  the  attachment  are  inadmissible.  (Wilson  a. 
Britton,  6  Abbotts'  Pr.,  33 ;  S.  C.,  on  appeal,  11).,  97 ;  see  also 
K  T.  &  Erie  Bank  a.  Codd,  11  How.  Pr.,  '221 ;  Furman  a. 
Walter,  13  Jb.,  348.)  See  Code,  section  241,  which  says  the 
defendant  may  move  to  discharge  the  attachment  as  in  the  case 
of  other  provisional  remedies;  sections  204,  205,  as  to  arrest 
and  bail;  sections  225,  226,  as  to  injunctions.  See  further,  on 
the  general  question  of  the  admissibility  of  affidavits  in  support 
of  the  original  application  for  the  attachment.  (Bank  of  Com- 
merce a.  Rutland  &  Washington  R.  R.  Co.,  10  How.  Pr.,  1 ; 
Morgan  a.  Avery,  2  Code  JR.,  91 ;  Cammann  a.  Tompkins,  1  Code 
H.,  N~.  S.,  12 ;  St.  Amant  a.  DeBeixcedon,  Ib.,  104 ;  Genin  a. 
Tompkins,  12  Barb.,  265.)  There  is  more  reason  for  contend- 

*  Present,  SUTHERLAND,  BONNET,  and  HOGEBOOM,  JJ.  / 
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ing  that  affidavits  on  the  part  of  the  plaintiff,  in  this  case,  are 
admissible  so  far  as  they  relate  to  facts  which  have  taken  place 
since  the  original  application  was  made,  and  are  intended  to 
show,  not  additional  circumstances  of  fraud  in  support  of  the 
application,  but  a  change  in  the  relation  and  condition  of  the 
parties,  which  affects  the  right  to  make  the  motion.  The  gen- 
eral assignment  made  by  the  defendants  is  of  that  character, 
and  is  designed  to  show  that  the  defendants  have  no  longer  any 
interest  in  making  the  motion.  To  that  extent,  at  all  events,  I 
think  the  subsequent  affidavits  are  admissible. 

The  more  important  question,  however,  is  whether  the  new 
fact  thus  introduced,  to  wit:  the  general  assignment  by  the 
defendants  of  their  property  to  an  assignee,  in  trust  for  the  pay- 
ment of  debts,  is  a  fact  which  deprives  the  defendants  of  the 
right  to  make  the  motion.  Does  it  show  that  they  have  no 
interest  in  the  question  ?  It  may  be  that  only  a  person  in  some 
way  injured  by  the  attachment  will  be  allowed  to  move  to  set 
it  aside  (Furman  a.  Walter,  13  How.  Pr.,  350),  but  a  party  who 
has  made  an  assignment  of  his  property  in  trust  to  pay  his  cred- 
itors, cannot  be  said  to  be  divested  of  all  interest  in  it.  He  has 
chosen  to  do  what  he  had  a  right  to  do,  appropriate  his  prop- 
erty in  the  first  instance,  to  the  payment  of  some  debts  in 
preference  to  others,  and  it  is  quite  conceivable  that  he  may 
have  a  pecuniary  interest,  as  well  as  a  personal  feeling  in  having 
his  property  thus  applied.  And  as  the  ultimate  reversion  of 
the  property  is  to  himself  after  his  debts  are  paid,  he  cannot  be 
said  to  be  wholly  without  an  interest  in  the  question.  The 
existence  df  the  attachment  may  also  very  unfavorably  affect 
the  sale,  of  the  property  in  the  hands  of  his  assignee,  and  it 
seems,  therefore,  proper  to  hear  the  assignor  on  the  question  of 
the  validity  of  the  attachment,  if  indeed  he  may  not  be  pre- 
sumed to  make  the  motion  for  the  benefit  of  the  assignee  or  his 
other  creditors,  as  well  as  himself.  The  sheriff,  under  the 
attachment,  is  also  authorized  to  collect  and  receive  into  his 
possession  all  debts,  credits,  and  effects  of  the  defendants,  and 
to  take  legal  proceedings  to  effect  such  purpose  in  the  defend- 
ants' name.  (Code,  §  232.)  I  am  disposed,  therefore,  to  hold, 
in  accordance  with  the  opinion  of  the  judge  at  special  term, 
that  the  defendants  have  a  sufficient  interest  in  this  question  to 
bring  the  same  before  the  court. 
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On  the  merits,  I  concur  with  the  court  below.  It  can  no 
longer  be  regarded  as  an  open  question  whether  a  mere  threat 
to  make  an  assignment,  which  is  a  threat  to  do  a  perfectly 
lawful  act,  is  evidence  of  an  intended  fraudulent  disposition  of 
property.  It  is  authoritatively  decided  that  it  is  not.  ("Wilson 
a.  Britton,  6  Allotts1  Pr.,  33,  9T ;  S.  0.,  26  Barb.,  562 ;  Van 
Alstyne  a.  Yan  Allen,  First  Dist.,  MS8.) 

It  is,  however,  contended,  that  in  this  particular  case,  such  a 
threatened  disposition  of  property  might  be  regarded  as  evidence 
of  fraud,  inasmuch  as,  by  the  terms  of  the  original  purchase, 
the  defendants  agreed  to  furnish  the  plaintiffs  with  collateral 
security,  which  they  not  only  failed  to  do,  but  appropriated  the 
whole  of  their  means  to  a  different  object.  There  would  be 
color  for  this  argument,  if,  as  was  suggested  by  defendants' 
counsel,  the  collateral  security  thus  provided  consisted  of  the 
notes  of  their  own  customers,  given  to  themselves  in  payment 
for  goods  purchased  of  the  defendants ;  but,"on  recurring  to  the 
papers,  it  nowhere  appears  that  the  collateral  security  was  to  be 
of  this  character.  It  might,  therefore,  just  as  well  be  the 
accommodation  note  or  bond,  or  other  evidence  of  debt  of  a 
third  person,  and  in  such  case  the  assignment  by  the  debtor 
of  his  property  would  not  be  a  violation  of  the  promise  made 
to  the  plaintiffs  to  furnish  them  with  collateral  security  for 
their  debt. 

The  order  of  the  special  term  must  be  affirmed,  with  ten 
dollars  costs. 


EVANS  a.  CHAPIN. 

> 

Supreme  Court,  Eighth  District;  Special  Term,  Nov.,  1860. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. — OMISSION  TO  ANNEX 

SCHEDULE. 

The  provision  of  the  act  of  1860,  respecting  assignments  for  benefit  of  creditors 
(Laws  of  1860, 594,  ch.  348,  §  2), — requiring  the  debtor  who  makes  an  assignment, 
to  make  and  deliver  to  the  county  judge  a  verified  inventory  of  his  debts  and 
assets, — is  directory  merely,  and  an  omission  to  make  the  inventory  does  not 
avoid  the  assignment. 
You  XII.— 11 
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Creditor's  action  to  set  aside  an  assignment  for  benefit  of 
creditors  made  by  the  judgment-debtor. 

It  appeared,  on  the  trial  of  this  action,  that  the  debtor  had 
made  a  general  assignment  for  the  benefit  of  creditors,  in  July, 
1860.  The  assignment  was  acknowledged  and  recorded  as 
required  by  the  act  of  1860,  but  the  debtor  had  made  no  inven- 
tory, as  required  by  section  2  of  that  act. 

A.  F.  Nichols,  for  the  plaintiff. 
J.  C.  Strong,  for  the  defendants. 

MARVIN,  J. — The  position  of  the  plaintiffs'  counsel  is,  that  the 
assignment  made  by  the  judgment-debtor  Chapin,  is  fraudulent 
and  void  by  reason  of  his  omission  to  make  and  deliver  to  the 
county  judge  of  Erie  county,  within  twenty  days  after  the 
assignment,  an  inventory  or  schedule  of  all  his  creditors,  &c., 
as  required  by  the  act  of  1860  (Session  Laws,  594),  and  this  is 
the  only  point  made.  There  were  some  other  allegations  made 
in  the  complaint,  touching  which  no  proof  was  given  or  admis- 
sions made.  The  assignment  was  duly  acknowledged  as  required 
by  section  1  of  the  act.  It  is  declared  by  section  2,  that  the 
debtor  making  an  assignment,  shall,  at  the  date  thereof,  or 
within  twenty  days  thereafter,  make  and  deliver  to  the  county 
judge  an  inventory  or  schedule  containing  a  full  and  true 
account  of  all  the  creditors  of  such  debtor,  their  place  of  resi- 
dence, the  sum  owing  to  each  creditor,  and  the  nature  of  the 
debt,  the  consideration,  &c.,  all  judgments,  &c. ;  a  true  inven- 
tory of  the  debtor's  estate,  &c.,  and  its  value.  The  inventory 
or  schedule  is  to  be  verified  by  affidavit. 

By  the  next  section  the  assignee  is  required,  within  thirty 
days, — "  and  before  he  shall  have  power  or  authority  to  sell, 
dispose  of,  or  convert  to  the  purposes  of  the  trust,  any  of  the 
assigned  property", — to  enter  into  a  bond  to  the  People,  with 
sureties,  conditioned  for  the  faithful  discharge  of  the  duties  of 
assignee,  &c.  The  county  judge  is  to  direct  the  amount  of  the 
bond  and  to  approve  the  sureties.  It  is  not  necessary  to  notice 
the  remaining  sections. 

In  my  opinion,  the  omission  to  make  and  deliver  the  inven- 
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tory,  as  required  by  section  2  of  the  act,  does  not  avoid  the 
assignment.  The  act,  in  this  respect,  is  directory.  Its  object 
undoubtedly  is  to  secure  to  all  the  creditors  information  re- 
garded as  necessary  to  enable  them  to  understand  the  condition 
of  the  assignor  and  his  property,  and  to  protect  their  interests 
in  the  premises. 

The  title  of  the  assigned  property  vested  in  the  assignee  im- 
mediately upon  the  execution  and  acknowledgment  of  the  as- 
signment, and  it  is  nowhere  declared  that  an  omission  to  comply 
with  the  requirements  of  section  2  shall  make  such  assignment 
void,  or  shall  divest  the  assignee  of  the  title. 

The  assignee  cannot  dispose  of  any  of  the  property  until  he 
has  given  the  bond  as  required  by  section  2.  This  bond  is  to 
be  given  in  thirty  days,  and  the  county  judge  is  to  order  its 
amount  and  approve  the  sureties. 

The  assignor  is  directed  to  make  and  deliver  the  inventory  to 
the  county  judge  at  the  date  of  the  assignment,  or  within 
twenty  days,  and  the  inventory,  &c.,  is  to  be  verified  by  the 
affidavit  of  the  debtor.  It  was  probably  supposed  that  the 
county  judge,  when  called  upon  to  fix  the  amount  of  the  bond, 
would  have  the  proper  information,  in  the  inventory  furnished, 
with  the  affidavit  annexed.  'No  other  mode  of  information  is 
suggested.  It  is  clear  from  the  act  that  the  assignee  has  no 
power  to  dispose  of  or  convert  any  of  the  assigned  property, 
for  the  purposes  of  the  trust,  until  he  has  given  the  bond.  If 
the  assignee  accepts  the  trust,  he  may  be  compelled  to  exe- 
cute it,  and,  as  the  giving  of  a  bond  is  required  by  the  statute, 
he  may  be  compelled  to  give  it.  But  I  do  not  see  very  clearly 
upon  what  principle  the  voluntary  assignee  can  be  compelled 
to  make  and  deliver  the  inventory.  The  statute  has  not  pro- 
vided any  way.  It  declares  that  the  debtor  shall  make  and 
deliver  the  inventory,  but  it  is  silent  as  to  the  consequences  of 
omission,  or  what  may  be  done  to  enforce  compliance. 

I  shall  not  speculate  upon  this  questi&n.  It  is  enough  for  the 
decision  of  the  present  case  that  I  am  of  the  opinion  that  the 
assignment  is  not  void  by  reason  of  the  omission  of  Chapin,  the 
debtor,  to  make  and  deliver  the  inventory  or  schedule  as  direct- 
ed by  the  statute. 

There  must  be  judgment  for  the  defendants,  dismissing  the 
complaint  with  costs. 
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Su/preme  Court,  First  District;  General  Term,  Nov.,  1860. 
APPEAL. — CASE. — EXCEPTIONS. 

In  order  to  review  errors  at  a  trial  before  a  jury,  where  the  case  presents  only 
questions  of  law  upon  exceptions,  and  they  are  not  ordered  in  the  first  instance 
to  the  general  term,  though  they  may  be  heard  before  judgment  at  special 
term,  this  is  not  necessary.  The  defeated  party  may  prepare  his  exceptions 
and  have  them  settled,  await  the  entry  of  judgment,  have  the  exceptions 
attached  to,  and  form  a  part  of  the  judgment-roll,  and  appeal  to  the  general 
term  from  the  judgment,  and  in  such  case  argue  his  exceptions  on  such  appeal 
at  the  general  term,  and  ask  to  have  the  judgment  reversed,  instead  simply  to 
have  a  new  trial  granted. 

The  proper  mode  of  reviewing  errors  in  other  cases,  after  trial  by  jury,  stated  to 
be  as  follows : 

Where  the  defeated  party  in  a  jury  trial  desires  to  review  the  case  upon  ques- 
tions of  fact,  he  must  first  move  for  a  new  trial  before  a  single  judge,  and 
before  judgment ;  though  a  judgment  allowed  to  be  entered  by  way  of  security 
merely  is  not  an  obstacle  to  the  motion. 

The  decision  of  the  judge  upon  the  motion  for  a  new  trial  on  the  evidence, 
is  reviewable  by  appeal  therefrom  to  the  general  term  ;  but  this  appeal  must  be 
from  the  order. 

Where  the  case  presents  only  questions  of  law,  without  exceptions  to  evidence, 
the  judge  may  direct  a  verdict  subject  to  the  opinion  of  the  general  term,  and 
in  such  event,  the  case  is  first  heard  at  the  general  term  before  judgment. 

Where  exceptions  are  taken,  but  no  questions  of  fact  are  to  be  reviewed,  the 
judge  may  direct  the  exceptions  to  be  heard  in  the  first  instance  at  the  general 
term,  and  in  that  case  they  must  be  there  heard  in  the  first  instance  before 
judgment,  and  judgment  must  be  there  given ;  but  where  a  review  is  sought 
both  upon  questions  of  law  and  of  fact,  upon  a  settled  case,  containing  evidence 
and  the  exceptions,  such  case  must  be  first  heard  at  special  term  and  before 
judgment. 

Where  the  case  presents  both  the  evidence  and  the  exceptions,  in  other 
words,  questions  of  fact  and  questions  of  law,  which  have  both  been  passed 
upon,  in  a  single  settled  case,  at  special  term,  upon  a  motion  for  a  new  trial 
before  judgment,  a  party  may  appeal  from  the  order  as  to  a  new  trial,  and  may 
also  appeal  from  the  judgment  when  judgment  is  perfected,  and  upon  such 
combined  appeal  review  the  decisions  both  upon  the  law  and  the  fact. 

Motion  to  dismiss  appeal. 

This  action  was  tried  by  a  justice  of  the  court  and  a  jury,  and 
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exceptions  were  taken  on  the  trial,  to  questions  of  law  in  the 
charge  of  the  justice  to  the  jury.  Judgment  was  entered  for 
the  plaintiif,  and  from  this  judgment  the  defendant  now  ap- 
pealed. The  exceptions,  which  were  duly  settled,  were  not 
passed  on  by  the  court  at  special  term,  and  no  order  was  made 
either  sustaining  or  overruling  them,  nor  was^here  any  order 
directing  them  to  be  heard  in  the  first  instance  at  the  general 
term. 

H.  H.  Morange,  for  the  motion. 
T.  J.  Glover,  opposed. 

BY  THE  COURT.* — HOGEBOOM,  J. — Notwithstanding  the  pro- 
visions of  the  Code,  and  repeated  judicial  decisions,  the  proper 
mode  of  reviewing  alleged  errors  committed  at  the  trial  of 
causes,  does  not  appear  to  be  entirely  settle^,  nor  the  practice 
altogether  uniform.  It  may  not,  therefore,  be  wholly  unprofit- 
able again  to  recur  to  it.  I  allude  now  exclusively  to  questions 
upon  the  merits,  and  not  to  mere  irregularities  in  the  pro- 
ceedings. » 

Three  modes  of  trial  are  recognized  by  the  Code,  trial  by 
the  court,  trial  by  referees,  and  trial  by  jury.  It  is  the  last  of 
these,  and  the  mode  of  reviewing  errors  therein,  that  I  propose 
to  consider. 

In  trials  before  a  court  and  jury,  the  leading  distinctions  are 
of  course  between  questions  of  law  and  questions  of  fact.  The 
mode  of  reviewing  these  questions  is  essentially  different.  Ques- 
tions of  fact  mostly  arise  upon  the  weight  and  credibility  of  the 
evidence,  and,  except  where  the  evidence  is  clear,  uncontra- 
dicted,  or  largely  preponderating,  are  to  be  determined  by  the 
jury.  The  determination  of  the  jury  in  regard  to  them  is  only 
declared  by  their  verdict.  There  is  no  other  proper  mode  of 
expressing  their  opinion  than  on  the  final  result  by  a  verdict. 

Their  determination  may  be,  however,  reviewed.  This  is  by 
a  motion  for  a  new  trial.  (Code,  §§  264,  265.)  This  motion 
may  be  made  at  the  same  term  or  circuit  at  which  the  trial  is 
had,  in  which  case  it  is  heard  upon  the  minutes  of  the  judge, 
and  must  be  heard  by  the  same  judge  who  presided  at  the  trial 

*  Present,  SUTHERLAND,  BONNET,  and  HOGEBOOM,  JJ. 
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(§  264) ;  or  it  may  be  heard  upon  a  case  settled  by  the  trial- 
judge,  containing  the  evidence,  in  which  case-  it  is  heard  at 
special  term  before  the  same  or  some  other  judge  (§  265).  This 
is  of  course  always  before  a  single  judge,  and  as  yet  there  has 
been  no  appeal,  properly  so  called.  But  the  determination  of 
the  judge  in  either  case,  and  whether  he  grants  or  refuses  a  new 
trial  upon  the  evidence,  is  reviewable  upon  appeal  to  the  gen- 
eral term  (§§  264,  349).  These  are  properly  appeals  from  the 
order  of  the  judge  granting  or  refusing  a  new  trial.  They 
should  be  heard  before  judgment  is  entered,  although  it  has 
been  held,  and  I  think  not  improperly,  that  where  judgment  is 
allowed  to  be  entered  by  way  of  security,  on  account  of  the 
alleged  or  apprehended  irresponsibility  of  the  defeated  party, 
the  motion  for  a  new  trial  at  special  term  may  still  proceed.  It 
is  upon  the  ground  that  the  judgment  is  allowed  to  be  entered, 
not  as  a  further  step  in  the  regular  proceedings  in  the  cause, 
but  as  a  mere  means  of  security  and  condition  of  granting  relief, 
like  allowing  a  judgment  to  stand  as  security  where  a  default 
for  not  answering  is  set  aside  and  a  party  allowed  to  try  his 
cause,  notwithstanding  the  judgment. 

But  I  cannot  coincide  in  the  opinion  expressed  by  the  Su- 
perior Court,  that  where  a  review  is  sought  upon  the  facts  as 
well  as  the  law,  the  judge  may  order  the  case  to  be  heard  in 
the  first  instance  at  the  general  term.  (Morris  a.  Brower,  4 
Sandf.,  701.)  This  does  not  seem  to  me  to  be  authorized  by 
the  true  construction  of  sections  264,  265  of  the  Code. 

I  have  already  stated  that  the  decision  of  the  judge  upon  the 
facts,  in  granting  or  refusing  a  new  trial,  is  reviewable  by  ap- 
peal to  the  general  term ;  and  that  the  proper,  and,  I  think,  the 
only  mode  of  making  that  review,  is  by  appeal  from  the  order 
granting  or  refusing  such  new  trial.  It  is  not  by  appeal  from 
the  judgment,  because,  in  the  case  of  a  jury  trial,  an  appeal 
from  a  judgment  does  not  involve  or  authorize  a  review  of  the 
judge's  decision  upon  the  facts.  (Code,  §  348.)  That  section 
provides  that,  "  in  the  Supreme  Court,  an  appeal  upon  the  law 
may  be  taken  to  the  general  term  from  a  judgment  entered 
upon  the  report  of  referees,  or  the  direction  of  a  single  judge  ot 
the  same  court  in  all  cases  (which,  in  my  opinion,  embraces  all 
the  three  modes  of  trial  above  mentioned) ;  and  upon  the  fact, 
when  the  trial  is  by  the  court  or  referees."  It  will  be  seen  from 
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this  section  that  the  appeal  from  a  judgment  only  authorizes  a 
review  of  the  questions  of  fact  when  the  trial  is  by  the  court  or 
by  referees.  Hence,  to  review  the  decision  of  the  judge  in 
granting  or  refusing  a  new  trial  on  a  question  of  fact,  or  on  the 
evidence  in  the  case,  the  appeal  must  be  from  the  order  of  the 
judge  granting  or  refusing  a  new  trial  under  section  349.  And 
such  is  the  view  taken  of  this  question  both  in  the  Court  of 
Common  Pleas  and  in  the  Superior  Court  of  New  York.  (See 
Ogden  a.  Coddington,  2  K  D.  Smith,  317 ;  Benedict  a.  Gaffe,  3 
Duer,  669 ;  Fry  a.  Bennett,  16  Now.  Pr.,  385.)  In  practice, 
this  appeal  is  usually  heard  at  the  same  time  with  the  appeal 
from  the  judgment  to  the  general  term. 

I  proceed  to  examine  the  proper  manner  of  reviewing  ques- 
tions of  law.  These  are  presented  by  exceptions  to  the  rulings 
or  decisions  of  the  judge.  They  usually  consist  of  exceptions 
to  his  rulings  in  the  admission  or  rejection  of  evidence,  excep- 
tions to  the  granting  or  refusal  of  a  motion  for  nonsuit  or  dismis- 
sal of  the  complaint,  and  exceptions  to  his  instructions  to  the 
jury,  or  refusal  to  make  those  requested.  They  may  be  heard, 
like  an  application  for  judgment  on  a  special  verdict  or  case 
reserved  for  argument  or  further  consideration,  in  the  first 
instance  at  the  special  term  ;  and  must  be  so  heard,  when  heard 
before  the  entry  of  judgment  in  the  action  (except  where  the 
exceptions  are  directed  to  be  heard  in  the  first  instance  at  the 
general  term).  In  such  case  the  application  is  called  a  motion 
for  a  new  trial,  which  may  as  well  be  for  errors  of  law,  present- 
ed by  exception,  as  for  errors  of  fact,  presented  upon  a  case 
containing  the  evidence  at  the  trial.  (Code,  §  265.)  In  such 
case  an  appeal  lies  to  the  general  term ;  and,  as  the  decision 
turns  upon  questions  of  law,  the  appeal  may  be  from  the  order 
granting  or  refusing  a  new  trial,  or  from  the  judgment,  or 
(which  is  the  safer  practice)  from  both.  (§§  348,  349.)  So 
also,  "  when  exceptions  are  taken,  the  judge  trying  the  cause 
may,  at  the  trial,  direct  them  to  be  heard  in  the  first  instance  at 
the  general  term,  and  the  judgment  to  be  in  the  mean  time  sus- 
pended ;  and  in  that  case  they -must  be  there  heard  in  the  first 
instance,  and  judgment  there  given."  (§  265.)  So  also,  "  when, 
upon  a  trial,  the  case  presents  only  questions  of  law,  the  judge 
may  direct  a  verdict  subject  to  the  opinion  of  the  court  at  the 
general  term;  and  in  that  case  the  application  for  judgment 
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must  be  made  at  the  general  terra."  (§  265.)  These  are  all 
cases  where  the  review  at  the  general  terra  is  before  judgment, 
and  as  they  cover  every  form  in  which  questions  of  law  can  be 
presented  at  the  trial,  it  has  been  supposed,  but  I  think  errone- 
ously, that  no  other  mode  of  review  of  questions  of  law  is  con- 
templated by  the  Code  than  those  enumerated  in  section  265. 
I  think  it  obvious,  from  other  sections  of  the  Code,  and  from 
other  considerations,  that  this  view  is  not  correct. 

1.  These  are  all  applications  before  judgment,  and  contem- 
plate a  re-examination  of  the  questions  made  at  the  trial,  before 
the  successful  party  shall  be  entitled  to  the  solemn  and  deliber- 
ate judgment  of  the  court.     Therefore  section  264  provides  that 
the  clerk,  upon  entering  the  verdict,  shall  also  either  enter  the 
judgment  rendered  thereon,  or  an   order  that  the  cause  be 
reserved  for  argument  or  further  consideration.    He  must  enter 
judgment,  if  a  different  direction  be  not  given.     But  both  the 
immediate  entry  of  the  judgment,  or  the  order  of  reservation  for 
argument  or  further  consideration,  presuppose  and  require  the 
direction  of  the  court.     What  the  clerk  does  is  under  the  direc- 
tion of  the  court.     In  some  cases  the  direction  is  implied,  but 
the  authority  to  enter  the  judgment,  nevertheless,  proceeds 
from  the  court.     It  is  the  judgment  of  the  court,  and  every 
judgment  whatever,  after  a  trial,  is  supposed  to  be  entered 
under  the  direction  of  the  court  or  presiding  judge. 

2.  But  when  the  court,  at  circuit  or  special  term,  directs  a 
judgment  upon  the  verdict,  whether  it  be  immediately  on  re- 
ceiving the  verdict,  or  after  argument  or  further  consideration 
(§§  264,  265),  or  after  a  motion  for  a  new  trial  upon  exceptions 
(§  265),  no  judgment  having  hitherto  been  entered,  the  unsuc- 
cessful party,  when  judgment  has  been  perfected,  has  a  further 
remedy,  in  the  only  way  in  which  a  judgment  can  be  reviewed 
— that  is,  by  appeal  to  the  general  term.     Therefore  section  278 
provides  that  "judgment  upon  an  issue  of  law  or  of  fact  shall, 
in  the  first  instance,  be  entered  under  the  direction  of  a  single 
judge,  or  report  of  referees  subject  to  review  at  the  general 
term,  on  the  demand  of  either  party,  as  herein  (that  is,  in  the 
Code)  provided."     Now  judgment  is  as  truly  and  effectually 
entered  under  the  direction  of  a  single  judge,  where  such  judg- 
ment is   ordered  immediately  upon  entering  the  verdict,  as 
where  it  is  entered  after  argument  or  further  consideration,  or 
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after  a  motion  for  a  new  trial.  Therefore,  also,  section  348  pro- 
vides that,  "  in  the  Supreme  Court,  an  appeal  upon  the  law  may 
be  taken  to  the  general  term  from  a  judgment  entered  upon  the 
report  of  referees  on  the  direction  of  a  single  judge  in  all 
cases  ;"  that  is,  whether  the  cause  is  tried  before  referees,  before 
the  court,  or  before  a  jury,  for  it  is  not  possible  that  the  Legis- 
lature meant  to  allow  an  appeal  upon  the  law  where  the  trial 
was  by  the  court  or  referees,  and  to  refuse  it  where  it  was  by  a 


I  am  persuaded,  therefore,  that  the  framers-of  the  Code  con- 
templated a  review  upon  exceptions  as  to  the  law  by  appeal  to 
the  general  term  after  judgment,  without  the  previous  formality, 
usually  a  fruitless  and  unnecessary  one,  of  an  application  at  the 
special  term  for  a  new  trial  upon  the  exceptions. 

To  restate  these  propositions,  they  are  as  follows  : 

1.  Where  the  defeated  party  in  a  jury  trial  desires  to  review 
the  case  upon  questions  of  fact,  he  must  do  so  in  the  first 
instance  by  motion  for  new  trial  before  a  single  judge,  and 
before  judgment.     (Code,  §§  264,  265  ;  Watson  a.  Scriven,  7 
How.  Pr.,  9.) 

2.  Where  judgment  is  allowed  to  be  entered  by  way  of  secu- 
rity merely,  it  is  not  an  obstacle  to  a  motion  for  a  new  trial  upon 
the  evidence;  because,  the  judgment  being  only  conditional, 
and  for  a  special  purpose,  the  application  for  a  new  trial  is  still 
treated  as  an  application  before  judgment.     (Benedict  a.  Gaffe, 
3  Duer,  669.) 

3.  The  decision  of  the  judge  upon  the  motion  for  a  new  trial 
on  the  evidence,  is  re  viewable  by  appeal  therefrom  to  the  gen- 
eral term.     (Code,  §  349.) 

4.  But  this  appeal  must  be  from  the  order  granting  or  refus- 
ing a  new  trial  ;  because,  on  questions  of  fact  in  the  case  of  a 
jury  trial,  the  Code  does  not  authorize  an  appeal  from  the 
judgment  to  the  general  term.     (Code,  §  348;  Ogden  a.  Cod- 
dington,  2  E.  Z>.  Smith,  317  ;  Benedict  a.  Caffe,  3  Duer,  669  ; 
Fry  a.  Bennett,  16  How.  Pr.,  385.) 

5.  Where  no  questions  of  fact  whatever  are  involved,  and 
the  case  presents  only  questions  of  law,  without  exceptions  to 
evidence,  the  trial  judge  may  direct  a  verdict  subject  to  the 
opinion  of  the  court  at  the  general  term  ;  and  in  such  event,  the 
case  is  first  heard  at  the  general  term,  before  judgment.    (Code, 
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§  265 ;  Taylor  a.  Harlow,  11  How.  Pr.,  285  ;  Bangs  a.  Palmer, 
16  H.,  542 ;  Cobb  a.  Cornish,  16  N.  T.,  602 ;  Gilbert  a.  Beach, 
II.,  606.) 

6.  Where  exceptions  are  taken,  and  no  questions  of  fact  arise, 
or  are  desired  to  be  reviewed,  the  judge  at  the  trial  may,  in  his 
discretion,  direct  the  exceptions  to  be  heard  in  the  first  instance 
at  the  general  term ;  and,  in  that  case,  they  must  be  there  heard 
in  the  first  instance,  before  judgment,  and  judgment  must  be 
there  given.     (Code,  §  265 ;  Taylor  a.  Harlow,  11  How.  Pr., 
285 ;  Roosa  a.  Snyder,  12  II.,  285.) 

7.  But  where  the  case  is  sought  to  be  reviewed,  both  upon 
questions  of  law  and^questions  of  fact,  upon  a  settled  case  con- 
taining the  evidence  and  the  exceptions,  such  case  must  be  first 
heard  at  the  special  term  before  a  single  judge,  and  before 
j'udgment;  because  there  is  no  provision  of  the  Code  allowing 
«,  review  of  the  facts  in  the  first  instance  by  the  general  term. 
(Code,  §  265.) 

8.  "Where  the  case  presents  only  questions  of  law  upon  ex- 
ceptions, and  they  are  not  ordered  in  the  first  instance  to  the 
general  term,  they  may  be  heard  before  judgment  at  the  special 
term,  by  way  of  a  motion  for  a  new  trial.    (Code,  §§  264,  265.) 

9.  But  they  are  not  necessary  to  be  so  heard.     The  defeated 
party  may  prepare  his  exceptions  and  have  them  settled,  await 
the  entry  of  judgment,  have  the  exceptions  attached  to,  and  form 
a  part  of  the  judgment-roll,  and  appeal  to  the  general  term 
from  the  judgment ;  and  in  such  case,  argue  his  exceptions  upon 
such  appeal  at  the  general  term,  and  ask  to  have  the  judgment 
reversed,  instead  simply  to  have  a  new  trial  granted.    (Code,  §§ 
278,  281,  348;  Watson  a.  Scriven,  7  How.  Pr.,  9;  Ryle  a. 
Harrington,  14  II).,  59 ;  Jackson  a.  Fassit,  17  I~b.,  453.) 

10.  When  the  case  presents  both  the  evidence  and  the  ex- 
ceptions— in  other  words,  questions  of  fact  and  questions  of  law 
— which  have  both  been  passed  upon  in  a  single  settled  case  at 
the  special  term,  upon  a  motion  for  a  new  trial  before  judg- 
ment, the  party  dissatisfied  with  the  order  of  the  court  granting 
or  refusing  a  new  trial,  may  appeal  therefrom  to  the  general 
term ;  and,  when  judgment  is  perfected,  also  appeal  therefrom 
to  the  general  term ;  and,  upon  such  combined  appeal,  review 
at  the  general  term  the  decisions  made  at  the  special  term,  both 
upon  the  law  and  the  fact.    In  such  event,  if  the  appellate 
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court  dissents  from  the  view  taken  at  special  term,  the  result 
will  usually  be  a  reversal  of  the  judgment,  and  in  addition 
thereto,  the  granting  of  a  new  trial.  (Code,  §§  348,  349,  278 ; 
Fry  a.  Bennett,  16  How.  Pr.,  385.) 

If  the  views  above  expressed  are  correct,  the  defendant's  ap- 
peal has  been  regular,  and  the  motion  to  dismiss  the  appeal 
should  be  denied,  with  ten  dollars  costs. 


THE  PEOPLE  a.  THE  ALBANY  AND  VERMONT 
RAILROAD  COMPANY. 

Supreme  Court,  Third  District ;  Special  Term,  Oct.r18QO. 
INJUNCTION  AGAINST  CORPORATION. — CONTEMPT. 

The  court  has  power  to  punish  a  corporation  for  a  wilful  disobedience  of  the 
order  of  the  court. 

An  injunction  is  never  retroactive.  It  can  never  make  an  act  unlawful,  or  a  dis- 
obedience to  its  provisions,  which  was  done  before  the  injunction  was  granted. 
To  convict  of  a  contempt,  it  must  satisfactorily  appear  either  that  the  defend- 
ants, through  themselves  or  their  agents,  have,  since  knowledge  of  the  injunc- 
tion,, authorized  the  act  prohibited  by  it  to  be  done,  or  omitted  to  interfere  to 
prevent  a  subsequent  violation  by  a  party  who  stood  to  them  in  the  mere 
relation  of  an  agent  or  subordinate,  whose  movements  they  could  legally 
control . 

Where  a  railroad  company  were  enjoined  from  taking  up  or  removing  their  road, 
or  selling,  or  otherwise  disposing  of  the  iron  forming  the  track  thereof, — 

Held,  that  their  omitting  to  interpose  to  prevent  third  persons  from  removing 
the  iron  of  the  track,  which  they  had  sold  to  such  third  persons  before  the  in- 
junction, was  not  a  contempt.  , 

Motion  to  punish  for  contempt. 

In  this  action,  which  was  brought  to  restrain  the  defendants 
from  abandoning  a  part  of  their  railroad,  an  injunction  was 
obtained  by  the  plaintiffs,  forbidding  defendants  and  their 
agents  from  taking  up  or  removing  their  road,  or  selling  or  dis- 
posing of  the  iron  forming  the  track  thereof,  or  any  part  thereof, 
except  such  as  were  unfit  for  use,  and  necessarily  removed  in 
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repairs.     The  decision  of  the  court  in  granting  the  injunction 
is  reported  11  Ante,  136. 

The  plaintiffs  now  moved,  on  affidavits  tliat  a  part  of  the 
track  had  been  taken  up,  for  an  order  convicting  defendants  of 
contempt  and  punishing  them  by  sequestration.  The  facts 
which  appeared  in  relation  to  the  alleged  breach  of  the  injunc- 
tion are  stated  in  the  opinion. 

J.  Gibson  and  John  H.  Reynolds,  for  the  motion. 
J.  B.  Chile  and  W.  A.  Beach,  opposed. 

HOGEBOOM,  J. — The  proceeding  by  inj  unction  is  an  important 
branch  of  the  remedial  power  of  this  court.  It  operates  with 
great  and  salutary  effect  to  prevent  many  public  and  private 
injuries,  for  which  no  other  equally  effective  and  comprehen- 
sive remedy  exists. 

To  render  it  of  any  avail,  it  must  of  course  be  capable  of 
being  enforced.  And  it  would  be  a  matter  of  serious  regret,  if, 
in  all  cases  where  the  power  to  issue  the  process  of  injunction 
exists,  the  power  of  compelling  .obedience  to  it  did  not  also 
exist.  I  cannot  believe  there  is  such  a  solecism  in  the  law.  If 
there  is,  it  deserves  immediate  attention  on  the  part  of  the 
Legislature. 

It  is  not  denied  that  an  injunction  may  issue  against  a  cor- 
poration. It  is  every  day's  practice  to  issue  process  of  that 
character.  A  corporation  is  an  actual  existence,  in  a  legal 
sense,  as  much  as  a  natural  person.  It  is  an  artificial  being,  it 
is  true,  but  it  can  act,  and  frequently  with  great,  and  it  may  be, 
with  ruinous  effect.  It  is  conceded  it  may,  by  the  courts,  in  a 
proper  case,  be  restrained  from  acting — that  is,  be  ordered  not 
to  act  in  a  given  way. 

Is  it  possible  that  this  order  cannot  be  enforced  ?  Are  courts 
BO  impotent,  is  the  law  so  defective,  that  the  order  of  the 
court  cannot  be  carried  into  effect  against  the  offending  party  ? 
It  would  be  a  gross  reflection  upon  the  law  of  the  land  if  this- 
were  so. 

It  is  not  so.  The  power  that  makes  the  order  can  enforce  it. 
The  party  who  disobeys  the  order  may  be  punished  for  it.  I 
acknowledge  no  exception  to  the  rule.  For  this  purpose,  the 
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court  is  the  government ;  the  representative  of  the  people ;  the 
embodiment  of  the  law.  Every  person  within  its  jurisdiction, 
high  or  low,  natural  or  artificial,  is,  in  a  proper  case,  subject  to 
its  power,  and,  in  case  of  disobedience,  amenable  to  punish- 
ment. 

It  is  no  answer  to  say  that  the  act  of  the  corporation  is  man- 
ifested and  carried  into  effect  by  individuals,  and  that  those 
persons  are  always  liable  to  the  process  of  the  law,  and  may  be 
punished,  and  therefore  an  injured  party  has  always  the  means 
of  redress.  It  is  a  poor  compliment  to  the  law  to  say  that,  while 
the  principal  is  the  real  offender,  though  you  cannot  reach  him, 
you  can  reach  his  agent, — his  instrument.  Besides,  the  agent 
may  be  entirely  irresponsible,  or  comparatively  innocent. 

And  why  cannot  a  corporation  be  punished  for  contempt? 
It  is  said  because  it  cannot  be  attached,  that  is,  personally 
seized  or  taken.  This  shows  no  sufficient  reason.  In  the  former 
equity  practice,  it  sometimes  became  necessary  to  order  a  cor- 
poration to  answer  a  bill  in  chancery.  If  it  refused,  it  was  not 
strictly  attached,  as  a  natural  person  would  be,  but  a  distringas, 
or  writ  authorizing  a  distress  upon  its  property,  was  issued  ;  this 
failing,  a  second,  and  sometimes  a  third,  was  issued,  and,  if  all 
these  were  insufficient,  then  process  of  sequestration  was  issued 
against  it,  and  its  property  sequestered  for  the  benefit  of  the 
aggrieved  party.  (1  Barb.  Ch.,  76.)  Why  may  not  process  of 
sequestration  be  issued  against  it,  to  punish  it  for  contempt  in 
violating  an  injunction,  as  well  as  contempt  in  refusing  to 
answer  ?  Why  may  it  not  be  fined  for  the  contempt,  and  the 
fine  collected  in  the  ordinary  way?  Corporations  are  often 
indicted  for  neglect  of  duty,  or  for  positive  misfeasance,  and  the 
punishment,  upon  conviction,  is  by  the  imposition  of  a  fine. 
The  punishment  by  fine  for  a  contempt  is  one  of  the  usual 
modes  of  punishment,  and  directly  recognized  by  statute.  (2 
Rev.  Stat.,  538.)  So,  also,  the  sequestration  of  property  is  recog- 
nized among  the  elementary  writers ;  and  in  adjudicated  cases, 
as  an  appropriate  and  lawful  mode  of  punishment  for  a  con- 
tempt. (2  Barb.  Ch.,  280 ;  Van  Santo.  Eq.  Pr.,  635  ;  People 
a.  Rogers,  2  Palge^  103 ;  Lupton  a.  Hescott,  1  Sim.  &  Stew., 
274.) 

It  is  quite  true,  as  before  stated,  that  the  parties  directly 
guilty,  in  their  own  persons,  of  a  violation  of  the  injunction, 
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may  be  punished.  That  may  be  necessary  or  expedient  to  be 
done ;  but  that  may  not  be  enough ;  it  may  be,  and  often  is, 
quite  proper  that  the  principal  offender,  who  sets  on  foot  the 
violation  of  the  injunction,  should  be  punished  and  made  to 
feel  the  power  of  the  law. 

Nor  is  it  any  answer  to  say  that  thus  the  innocent  stock- 
holders may  suffer  for  the  offensive  or  unlawful  acts  of  the 
directors  of  a  corporation.  That  is  always  so ;  that  is  incident 
to  the  very  nature  of  a  corporation.  The  directors  are  the 
agents  of  the  stockholders,  appointed  by  them,  and  they,  like 
all  others  who  appoint  unworthy  or  indiscreet  agents,  must  take 
the  consequences  of  their  own  unfortunate  selection. 

I  cannot  coincide  in  the  opinion  expressed  by  the  late  Mr. 
Justice  Duer,  of  the  Superior  Court  of  New  York,  in  Davis 
a.  Mayor,  &c.,  of  N".  Y.  (1  Duer,  484),  as  to  the  inefficiency  of 
this  process  upon  the  corporation  itself.  It  is  true  that  a  cor- 
poration cannot  be  personally  attached  or  apprehended ;  but  I 
do  not  agree  that  there  are  no  means  by  which  its  obedience  to 
an  injunction  can  be  compelled,  or  its  disobedience  punished;  or 
that,  as  to  the  corporation  itself,  the  injunction  is  a  mere  lyrutum 
fulmen.  On  the  contrary,  I  think  the  means  of  punishment 
are  within  the  reach  of  the  court,  and  though  not  probably 
quite  so  effective  as  in  the  case  of  a  natural  person  (for  impris- 
onment cannot  be  resorted  to),  yet  they  are  sufficiently  so  in 
most  cases  to  effect  the  desired  object.  Much  of  the  supposed 
impunity  of  corporations,  as  such,  from  punishment  for  con- 
tempt, when  spoken  of  in  the  elementary  treatises  on  this  sub- 
ject, is  founded,  I  think,  upon  the  idea  that  they  cannot  be 
attached,  from  which  it  by  no  means  follows  that  other  modes 
of  punishment  may  not  be  administered. 

Substantially  the  same  views  which  I  have  here  expressed  are 
taken  in  a  recent  treatise  on  equity  practice.  (  Van  Santv.  Eq. 
Pr.,  641.)  The  author  states,  indeed,  that  a  corporation  is  not 
amenable  to  process  of  contempt ;  but  he  holds  further,  that  "  a 
corporation,  not  being  amenable  to  process  of  contempt,  may  be 
proceeded  against  by  writ  of  sequestration ;"  and,  by  statute, 
this  process  is  explicitly  authorized  against  a  corporation  upon 
the  return  of  an  execution  unsatisfied  upon  a  judgment  at  law  or 
decree  in  equity.  (2  Rev.  StaL,  463  ;  Van  Santv.  Eq.  Pr.,  646.) 

I  am  satisfied,  therefore,  of  the  power  of  the  court  to  punish 
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a  corporation  for  a  wilful  disobedience  of  the  order  of  the  court ; 
but  I  am  not  satisfied  that  in  this  case  the  evidence  is  sufficient 
to  conviet  the  defendants  of  a  violation  of  the  injunction. 

To  convict  the  defendants,  it  must,  of  course,  appear  that 
they  have  violated  the  injunction.  There  is  no  evidence  that 
they  have  done  this  directly ;  for  example,  by  the  passage  of  a 
resolution  or  other  direct  instructions  from  the  corporation 
itself  to  remove  the  iron. 

Have  they  violated  the  injunction  through  their  agents?  It 
is  said  certain  men  on  the  road  were  engaged  in  taking  up  the 
iron.  The  defendants  show  that  these  men  were  not  in  their 
employ  ;  and  their  directors  swear  that  they  did  not,  nor  did  the 
corporation,  in  any  way  direct  or  countenance  the  violation  of 
the  injunction. 

It  is  said  this  iron  was  taken  away  in  cars.  It  is  not  shown 
they  were  the  cars  of  the  company,  or  propelled  by  its  officers, 
agents,  or  men.  Nor  ought  this,  I  think,  to  be  inferred  against 
the  direct  oath  of  the  defendants.  The  presumption  is  repelled. 

It  is  said  the  defendants  sold  the  iron  to  Mr.  Griswold,  or  the 
Rensselaer  Iron  Company.  But  this  sale  was  before  the  injunc- 
tion was  served,  or  issued,  and  indeed  before  the  commence- 
ment of  this  suit.  And  it  matte  re  not  whether  the  sale  was 
lawful  or  unlawful,  it  was  not,  as  to  the  defendants,  a  violation 
of  the  injunction.  After  the  sale  Griswold  acted,  not  as  their 
agent,  but  as  an  independent  party,  under  rights  of  his  own. 
The  defendants  could  not  legally  control  him,  and  were  not 
bound,  I  think,  to  attempt  to  do  so.  If  they  had  undertaken  to 
prevent  him  from  removing  the  iron,  it  would  have  been  an 
unwarrantable  interference.  They  might  have  been  liable  to  an 
action  for  damages,  or  for  a  specific  performance  of  the  contract, 
and  would  have  been  if  the  contract  were  lawful.  And  it  may 
be  that  it  would  have  been  lawful  as  between  the  parties, 
though  inoperative  as  against  the  public. 

Nor  would  it,  as  I  conceive,  have  been  a  violation  of  the 
injunction,  if,  at  the  very  time  they  sold  the  iron  to  Griswold, 
the  parties  contemplated  an  abandonment  of  the  road,  or  even 
apprehended  a  coming  injunction.  Those  facts  might  entitle 
the  plaintiffs  or  some  other  parties  to  relief,  but  could  not  make 
the  injunction  react.  So  long  as  the  transaction  between  the 
defendants  and  Griswold  was  a  contract,  changing  or  undertak- 
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ing  to  change  the  title  to  the  property,  instead  of  a  merely 
colorable  transaction,  or  a  mere  appointment  of  an  agent,  I 
think  the  defendants  occupy  a  distinct  and  independent*  position 
from  that  of  Griswold,  and  are  not  to  be  confounded  or  identi- 
fied with  him. 

Nor  even  if  the  contract  with  Griswold  was  merely  verbal 
(which  is  not  proved),  so  as  not  to  operate  a  change  of  title  to 
the  real  estate,  or  even  unlawful  as  against  the  public,  would 
that  make  the  defendants  responsible  for  the  acts  of  Griswold. 
If  the  contract  was  verbal,  it  was  completely  operative  between 
the  parties,  so  long  as  it  received  their  sanction  and  was  unre- 
voked;  it  operated  as  a  license  or  authority  to  Griswold  to 
remove  the  iron;  a  license  conferred  before  the  injunction  was 
issued ;  conferred  for  a  consideration  between  the  parties,  and 
I  do  not  think  the  defendants,  by  the  injunction,  were  ordered 
to  revoke  it,  or  do  any  other  positive  act  by  which  the  removal 
would  be  prevented.  And,  as  before  stated,  the  unlawfulness 
of  the  act,  as  against  the  public  (for  such  we  must  assume  it  to 
be  upon  the  opinion  and  decision  of  the  learned  judge  who 
granted  the  injunction),  does  not  make  it  necessarily  unlawful 
as  between  the  contracting  parties,  and  I  do  not  see  why  Gris- 
wold might  not  have  an  action  for  damages  against  the  defend- 
ants, if  they  prevented  him  from  removing  the  iron.  And  I  am 
of  opinion  that  the  defendants  were  not  required  by  the  injunc- 
tion to  perform  this  positive  act  of  interference. 

But  whether  I  am  right  to  the  full  extent  of  the  proposition 
last  mentioned  or  not,  I  am  satisfied  upon  the  case  now  made, 
that  the  plaintiffs  have  not  brought  the  defendants  within  it, 
The  complaint  was  filed  in  evident  ignorance  of  the  sale  to  Gris- 
wold, or  the  Rensselaer  Iron  Company,  and  of  course  the  injunc- 
tion was  framed  without  any  allusion  or  anticipation  of  the.  state 
of  facts  thus  presented.  Neither  the  complaint  nor  the  affidavits, 
by  which  it  is  sought  to  bring  the  defendants  into  contempt, 
make  any  reference  to  such  a  sale,  nor  allege  or  suggest  that 
such  a  sale  was  in  contemplation ;  nor  that  the  object  of  such  a 
sale  was  to  accomplish  or  aid  the  object  of  an  abandonment  of 
their  road,  or  was  expected  to  be  resorted  to  for  that  purpose, 
and  in  that  manner  to  shield  themselves  from  responsibility,  or 
from  punishment  for  the  violation  of  an  anticipated  injunction. 
In  the  absence  of  any  one  of  these  allegations,  I  am  not  disposed 
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to  punish  the  defendants  for  a  contempt.  The  allegation  of 
disobedience  should  be  direct  and  positive,  and  the  opportunity 
to  answer  full  and  complete.  In  addition  to  this,  the  rights  of 
a  third  party,  Griswold,  or  the  Rensselaer  Iron  Company,  are 
involved.  The  contract  for  the  sale  of  the  iron,  however  invalid 
it  might  seem  to  the  court,  would  not  be  vacated  or  set  aside  in 
a  court  of  equity,  without  making  the  latter  a  party  to  the  suit. 
And  I  doubt  whether  it  would  be  discreet  to  punish  for  a 
violation  of  an  injunction  upon  the  ground  of  the  alleged  un- 
lawfulness of  the  contract,  without  giving  such  party  an  oppor- 
tunity to  be  heard. 

An  injunction  is  never  retroactive.  It  can  never  make  an 
act  unlawful,  or  a  disobedience  to  its  provisions,  which  was 
done  before  the  injunction  was  granted.  To  convict  the  de- 
fendants, therefore,  of  a  contempt,  it  must  satisfactorily  appear, 
either  that  the  defendants,  through  themselves  or  their  agents, 
have,  since  knowledge  of  the  injunction,  violated  its  provisions  ; 
or  had,  before  the  injunction,  authorized  the  act  prohibited  by 
it  to  be  done,  and  omitted  to  interfere  to  prevent  a  subsequent 
violation  by  a  party  who  stood  to  them  in  the  mere  relation  of 
an  agent  or  subordinate,  whose  movements  they  could  legally 
control. 

It  is  said  the  defendants  might  have  refused  their  road  for 
the  transportation  of  the  iron,  or  have  switched  off  the  cars,  or 
in  some  similar  or  other  way  prevented  its  removal.  I  have 
already  stated  that  the  evidence  is  not  decisive  that  the  iron 
was  carried  away  on  the  defendants'  road,  or  that  the  defend- 
ants' cars  were  used  in  the  transportation  of  the  iron,  or  that 
the  defendants  were,  after  the  injunction,  operating  the  road, 
or  using  the  cars.  And,  as  before  remarked,  so  long  as  the 
defendants  kept  themselves  and  their  agents  from  any  direct  or 
indirect  connection  with  the  removal  of  the  property,  I  think 
they  were  not  required,  by  the  terms  or  legal  import  of  the  in- 
junction, to  institute  any  active"or  positive  measures  to  prevent 
its  removal  by  third  persons. 

I  am,  therefore,  of  opinion,  that  the  motion  of  the  plaintiffs 
should  be  denied,  for  want  of  evidence  sufficient  to  convict  the 
defendants  of  a  contempt.  But,  as  the  question  is  important, 
and  the  plaintiffs  claim  that  some  portions  of  the  defendants* 
affidavits  are  susceptible  of  contradiction  or  explanation ;  and 
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as  the  act  charged,  if  committed  by  the  defendants,  involves  a 
direct  contempt  of  the  authority  of  this  court,  I  think  the 
plaintiffs  should  have  leave  to  renew  the  motion  on  payment  of 
$10  costs  of  opposing  the  same. 


LOYELL  a.  MARTIN. 

New  York  Common  Pleas;  Special  Term,  May,  1861. 
RENEWAL  OF  MOTION. — PROVISIONAL  REMEDY. 

After  a  defendant  has  moved  to  vacate  an  order  of  arrest,  the  order  being  founded 
on  facts  extrinsic  to  the  cause  of  action,  and  his  motion  to  vacate  it  being 
founded  only  on  the  plaintiffs  original  affidavits, — if  such  motion  is  denied,  he 
should  not  be  allowed  to  renew  it  upon  opposing  affidavits  on  his  own^part, 
especially  where  the  order  denying  his  motion  has  been  affirmed  on  appeal. 

I 

Application  for  leave  to  renew  motion. 

This  was  an  application  by  the  defendant  for  leave  to  renew, 
upon  affidavits  on  his  part,  a  motion  to  vacate  an  order  of 
arrest,  he  having  heretofore  moved  to  vacate  upon  the  affidavits 
upon  which  the  order  of  arrest  was  granted,  and  the  motion 
having  been  denied,  and  the  order  of  denial*  affirmed  upon 
appeal.  The  action  was  on  contract,  and  the  facts  upon  which 
the  arrest  was  obtained  were  not  set  forth  in  the  complaint. 

John  E.  Burrill  and  Wm.  Henry  Forman,  for  plaintiff. 

Lucien  Birdseye,  for  defendant. 

*. 

BRADY,  J. — In  this  case,  the  defendant  having  moved  to 
discharge  the  order  of  arrest  upon  the  affidavits  on  the  part  of 
the  plaintiff,  and  on  which  the  order  of  arrest  was  granted,  the 
order  having  been  sustained  and  affirmed  on  his  appeal  to  the 
general  term,  the  defendant  has  waived  his  right  to  move  on 
affidavits,  on  his  part,  to  discharge  the  order  of  arrest.  Wheu 
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the  order  is  predicated  of  the  charge  of  having  fraudulently 
contracted  the  debt,  the  right  of  arrest  being  a^  provisional 
remedy,  the  examination  of  the  question  of  fraud,  jf  not  a  trial, 
as  suggested  in  Corwin  a.  Freeland  (2  Seld.,  560),  is  certainly  a 
judicial  determination  of  the  question,  which  partakes  of  all  the 
force  and  effect  of  the  finding  of  a  judge  on  a  question  of  fact, 
and  can  be  reviewed  only  on  appeal  to  the  general  term.  If 
the  defendant  relies  upon  the  insufficiency  of  the  plaintiff's  affi- 
davits, refusing  to  produce  proof  on  his  own  behalf,  his  proceed- 
ing assimilates  to  that  of  a  defendant,  who,  on  the  trial,  submits 
the  case  proved  against  him  to  the  consideration  of  the  court, 
refusing  or  declining  to  produce  evidence  on  his  own  behalf. 
The  Code  (sections  204,  205)  provides  for  one  motion  only  ;  and 
when  one  is  made  by  a  defendant  and  decided  against  him, 
especially  if  he  appeal  from  such  decision,  he  cannot,  and,  in 
justice,  ought  not,  to  be  permitted  to  renew  his  motion  on  his 
own  proof,  and  thus  subject  the  court  to  two  distinct  consider- 
ations of  his  case  on  the  same  subject. 

The  motion  must  be  denied,  but  without  costs,  the  question 
being  new. 


HAYES  a.  CARRINGTOK 

New  York  Superior  Court;  Special  Term^  May,  1861. 
EXONERATION  OF  BAIL. — EFFECT  OF  DEATH  OF  PRINCIPAL. 

Bail,  who  have  been  sued,  on  their  liability  as  such,  are  exonerated  if  their  prin- 
cipal dies  before  the  lapse  of  eight  days  after  the  expiration  of  the  twenty  days 
fixed  by  the  summons  in  the  action  against  them.  The  provision  of  2  Rev. 
Stat.,  383,  §  34, — allowing  exoneration  on  the  death  of  the  principal,  within 
eight  days  after  return  of  process, — is  not  repealed  by  the  Code  ;  and  the  expira- 
tion of  the  time  to  answer  or  to  appear,  is  to  be  deemed  the  time  of  the  return 
of  the  process. 

li  teems,  that  the  last  clause  of  section  191  of  the  Code, — allowing  bail  to  be  ex- 
onerated within  twenty  days  after  action  brought,  or  within  such  further  time 
as  may  be  allowed 'by  the  court, — is  to  be  construed  as  qualifying  each  of  the 
former  clauses  of  that  section,  so  that  the  court  may  grant  further  time  to 
exonerate,  in  the  case  of  death,  imprisonment,  or  discharge  of  the  principal,  as 
well  as  in  case  of  his  surrender. 
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Motion  to  exonerate  bail. 

On  the  16th  of  August,  1858,  an  action  was  commenced  in 
this  court  against  O.  H.  Berrynian,  and  an  order  of  arrest  was 
obtained  against  him.  The  action  was  for  an  assault  and  bat- 
tery. 

Upon  that  arrest  the  present  defendants,  Carrington  and 
Kirby,  entered  into  an  undertaking  together  with  Berryman, 
dated  August  25,  1858,  engaging  that  Berryman  should  at  all 
times  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action.  On  the  6th  of  October, 
1860,  judgment  was  recovered  against  Berryman  in  the  sum  of 
$1,729.15.  On  the  9th  of  October,  1860,  execution  was  issued 
against  his  property,  and  returned  unsatisfied.  On  the  12th  of 
December,  execution  against  the  person  was,  issued,  and  returned 
not  found.  On  the  25th  of  March  the  present  suit  was  com- 
menced by  service  of  summons  on  Kirby,  and  on  the  9th  of 
April  upon  Carrington.  It  appears  that  the  defendant  in  the 
original  suit  died  at  Pensacola,  not  earlier  than  the  2d,  nor  later 
than  the  6th  of  April,  1861.  On  the  9th  of  April,  1861,  an 
order  was  obtained  on  the  application  of  the  defendants  for  the 
present  plaintiff  to  show  cause  why  they  should  not  be  exoner- 
ated from  their  liability  as  bail  upon  the  undertaking,  and  why 
the  action  should  not  be  discontinued.  This  motion  was  made 
under  section  191  of  the  Code. 

HOFFMAN,  J. — Two  differing  constructions  of  this  section  are 
contended  for  by  the  respective  counsel.  It  may  be  that  the 
twenty  days  on  the  extended  time  allowed  by  an  order  applies 
only  to  the  cases  of  a  surrender;  it  may  also  be  that  it  is 
referable  to  each  case  for  exoneration  enumerated  in  the  sec- 
tion. It  will  first  be'  necessary,  in  obtaining  a  true  interpreta- 
tion, to  ascertain  how  the  law  stood  before  the  Code. 

In  England,  the  death,  at  any  stage  of  a  suit  before  the 
return  of  the  capias  ad  satisfaciendum  against  the  principal, 
gave  the  right  to  an  exoneration ;  but  the  court  refused  to 
relieve  the  bail  when  the  death  took  place  after  the  return-day 
of  the  ca.  sa.,  though  it  was  not  actually  returned. 

In  Olcott  a.  Lilly  (4  Johns.,  407),  the  court  said,  "  There  was 
no  case  in  which  the  death  of  the  principal,  after  the  return  of 
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the  ca.  sa.,  had  been  allowed  as  a  ground  of  relief.  All  the 
cases  agree  that  after  the  bail  is  fixed,  de  jwre,  they  take  the 
risk  of  the  death  of  the  principal.  The  time  which  is  allowed 
the  bail,  ex  gratia,  is  at  their  peril. 

In  Davison  a.  Taylor  (12  Wheat.,  604),  Chief-Justice  Mar- 
shall says :  "  Courts  allow  bail  to  surrender  their  principal 
within  a  limited  time  after  the  return  of  the  ca.  sa.  against 
them,  as  a  matter  of  favor,  and  not  as  a  matter  pleadable  in 
bar."  But  the  rule  has  never  been  applied  to  cases  where  the 
principal  dies  after  the  return.  In  such  a  case,  bail  is  considered 
fixed  by  the  return  of  the  ca.  sa.  (against  the  principal),  and  his 
death  does  not  afterwards  entitle  the  bail  to  an  exoneration. 

By  the  Revised  Statutes  of  1830  (2  Rev.  Stat.,  383,  §  34),  it 
was  provided,  that  where  the  defendant  in  a  suit  should  die 
after  the  return  of  the  execution  against  his  body,  and  before 
the  expiration  of  eight  days  from  the  return  of  the  process 
served  on  his  bail,  the  court  shall  relieve  such  bail  on  the  same 
terms  as  if  they  had  surrendered  their  principal  at  the  time  of 
his  death.  The  rules  of  practice  in  the  other  cases,  such  as  dis- 
charge on  a  bankrupt  or  non-imprisonment  act,  may  be  gathered 
from  "White  a.  Blake  (22  Wend.,  612 ;.  Stever  a.  Somberger, 
19  Wend.,  121).  White  a.  ^lake  is  very  instructive.  The  de- 
fendant had  become  special  bail  for  a  non-resident  debtor.  In 
January,  1839,  judgment  was  recovered  against  the  principal. 
In  June  following  a  ca.  sa.  was  returned  non  est.  In  December, 

1839,  the  plaintiff  commenced  an  action  against  the  bail,  who 
obtained  an  order  enlarging  the  time  for  surrender  until  May, 

1840.  Before  the  time  expired,  an  act  placing  non-residents  on 
a  footing  with   residents   as  to   imprisonment  for  debt,  was 
passed.     (Laws  ofl8±0,  220.)     On  the  6th  of  May,  1840,  judg- 
ment was  perfected  against  the  bail,  and  in  June,  1840,  a 
motion  was  made  for  exoneration.     The  motion  was  granted. 

The  power  to  extend  the  time  to  surrender  under  the  Code 
is  fully  recognized,  and  I  should  think  that  a  legal  discharge 
within  the  extended  time  is  as  available  now  as  it  was  before 
the  Code. 

One  reading  of  section  191  of  the  Code  is  this.  The  bail  may 
be  exonerated — first,  by  the  death  of  the  defendant  within 
twenty  days  after  the  commencement  of  the  action  against  such 
bail,  or  within  such  further  time  as  may  be  granted  by  the 
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court  for  the  surrender  of  the  principal.  Or  second,  by  the  im- 
prisonment of  the  principal  within  a  state-prison  within  the 
same  period.  Or  third,  by  the  legal  discharge  of  the  principal 
from  the  obligation  to  render  himself  amenable  to  the  process 
against  him  within  the  same  period.  Or  fourth,  by  a  surrender 
of  the  principal  to  the  sheriff  of  the  county  where  he  was  ar- 
rested in  execution  of  the  process,  within  the  same  period.  This 
reading  requires  us  to  interpolate,  as  applicable  to  the  case  of 
death  in  the  clause  respecting  further  time,  a  clause  such  as  I 
have  above  italicized. 

The  counsel  for  the  plaintiff  pointedly  observed  that  there 
could  not  be  an  extension,  by  the  court,  of  the  tirn,e  to  die  or  to 
get  a  discharge.  The  extension  was,  to  do  an  act, 'within  the 
further  time,  which  the  bail  was  to  have  done  before. 

The  other  reading  requires  us  to  construe  the  section  thus : 

The  bail  may  be  exonerated — first,  by  the  death  of  the  de- 
fendant, within  such  time  as,  under  the  existing  law.  the  bail  is 
entitled  in  that  event  to  a  discharge.  Or  second,  by  the  im- 
prisonment of  the  defendant  in  a  state-prison,  within  a  similar 
period.  Or  third,  by  his  legal  discharge  from  his  obligation, 
within  a  similar  period.  Or  fourth,  by  a  surrender  within 
twenty  days  from  the  commencement  of  the  action  against 
such  bail,  or  within  such  further  time  as  may  be  granted  by  the 
court  to  make  a  surrender. 

I  am  of  opinion  that  the  first  reading  of  the  section  can  be 
sustained.  It  is  not  necessarily  at  variance  with  the  grammati- 
cal sense  of  the  section.  It  seems  to  me  to  give  a  comprehensive 
and  precise  rule  for  every  case.  But  suppose  this  view  is 
wrong,  and  in  the  case  of  death,  the  period  at  which  the  bail  is 
fixed  is  governed  by  the  former  law.  By  force  of  the  sections 
468,  469,  and  471,  the  i  pro  vision  of  the  Revised  Statutes  which 
I  have  quoted  would  furnish  the  rule,  unless  it  is  inconsistent 
with  the  Code,  or  is  not  in  substance  applicable  to  actions  under 
it.  (§  471.)  The  statute  referred  to  has  fixed  eight  days  after 
the  return  of  the  process  against  the  bail  for  the  limit  of  the 
time  within  which  the  death  of  the  principal  shall  work  a  dis- 
charge. There  is  no  longer  a  return  of  process  in  the  sense  in 
which  it  was  then  understood,  but  there  is  its  equivalent,  in  the 
time  allowed  to  answer  the  complaint  after  service  of  a  sum- 
mons, which  is  20  days,  or,  where  a  complaint  is  not  served,  in 
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the  20  days  allowed  for  an  appearance.     The  defendant  has 
that  time  to  put  himself  into  court,  to  surrender  or  defend.     It 
therefore  seems  to  me  that  the  defendants  are  entitled  to  the 
order  for  their  discharge. 
Order  accordingly. 


BROKNER  a.  FRAUEOTHAL. 

New  York  Superior  Court;  Special  Term,  April,  1861. 

COSTS. — RIGHT  OF  PAKTY  TESTIFYING  IN  HIS  OWN  BEHALF  TO 
RECOVER  WITNESS-FEES. 

A  party,  upon  making  the  necessary  proof  that  he  attended  the  trial  only  as  a 
witness,  and  not  in  any  respect  as  a  party,  should  be  allowed  witness-fees  for 
his  travel  and  attendance. 

The  affidavit  of  the  party  claiming  witness-fees  for  his  own  attendance  as  a  wit- 
ness in  his  own  behalf,  should  be  required  in  all  cases,  in  addition  to  any  other 
proof,  that  he  attended  solely  as  witness,  that  may  be  offered  ;  for  no  one  but 
the  party  himself  can  swear  positively  or  conclusively  to  the  fact  that  he  was 
not  attracted  by  his  interest  in  the  cause  to  attend  at  the  trial.  His  own  affi- 
davit should  be  deemed  sufficient ;  but  that  ought  not  to  be  dispensed  with. 

Appeal  from  adjustment  of  costs. 

On  the  trial  of  the  action,  two  of  the  plaintiffs  were  sworn, 
and  testified  as  witnesses  in  behalf  of  the  plaintiffs,  and  this  ap- 
peal was  taken  from  the  decision  of  the  clerk  in  respect  to  their 
'right  to  witness-fees  for  such  attendance. 

F.  S.  Stallknecht,  for  the  appellants. 
Hull  &  Conable,  for  the  respondents. 

WHITE,  J. — This  is  an  appeal  from  the  taxation  or  adjustment 
by  the  clerk  of  the  plaintiffs'  costs  in  this  action.  Two  of  the 
plaintiffs,  Seckel  Bronner  and  Bernhard  Bronner,  attended  and 
were  sworn  on  the  trial  of  this  action,  as  witnesses  for  the  plain- 
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tiffs ;  and  the  plaintiffs  claimed  to  be  allowed,  in  their  bill  of 
costs,  nine  dollars  for  the  attendance  of  Seckel  Bronner,  and 
fifty  dollars  and  eighty-eight  cents  for  the  attendance  of  Bern- 
hard  Bronner,  including  his  travel  fees  in  coming  from  Syracuse 
to  New  York,  to  attend  the  trial,  and  returning. 

The  objection  is  taken,  on  the  part  of  the  defendant,  that 
fees  as  for  a  witness  cannot  be  allowed  to  a  party  who  is  sworn 
and  testifies  in  the  action  in  his  own  behalf.  This,  I  believe,  is 
the  first  time  that  this  question  has  been  presented  to  this 
court.  It  has  been  several  times  before  the  Supreme  Court,  in 
different  judicial  districts  of  the  State,  and  the  decisions  upon  it 
have  been  conflicting.  In  Cornell  a.  Potter  (15  How.  Pr.,  278), 
Justice  Balcom,  at  a  special  term  of  the  Supreme  Court,  in  the 
sixth  district,  decided  that  a  party  sworn  and  attending  on  a 
trial,  in  his  own  behalf,  should  not  be  allowed  fees  for  himself 
as  a  witness.  He  places  his  decision,  in  principle,  upon  the 
theory  that  a  witness,  within  the  meaning  of  the  statute,  is  only 
a  person  whose  attendance  cannot  be  compelled  except  by  ser- 
vice of  subpcena,  &c. ;  and  he  also  places  it  upon  a  general 
principle,  that  his  character  as  party  ought  to  be  deemed  suffi- 
cient to  exclude  him  from  claiming  compensation  as  a  witness, 
even  when  he  attends  the  trial  solely  as  a  witness,  and  not  in 
any  respect  as  a  party.  Parties,  the  learned  judge  fears,  would 
be  tempted  to  commit  perjury,  and  swear  that  they  attended 
only  as  witnesses,  if  they  had  the  temptation  of  witnesses'  fees 
presented  to  them.  This  apprehension,  however,  the  Legisla- 
ture has  not  recognized,  when  allowing  a  party  to  be  a  witness 
in  his  own  behalf;  and  I  think,  when  it  is  not  deemed  sufficient 
to  exclude  a  party  from  testifying  in  his  own  favor  upon  the 
merits,  it  should  not  prevail  upon  this  minor  question  of  costs 
or  disbursements  in  the  action. 

To  the  same  effect  with  the  above  authority  is  the  decision 
of  Justice  Smith,  at  special  term,  in  the  seventh  judicial  district 
of  the  Supreme  Court,  in  Case  a.  Price  (9  Abbotts'  Pr.,  Ill) ; 
and  in  giving  his  decision  on  that  occasion,  Judge  Smith 
stated  that  it  had  been  so  held  in  another  case  in  which  the 
same  question  was  presented,  at  a  general  term  of  that  district. 
But  it  does  not  appear  from  the  report  of  this  case  in  the 
seventh  district,  that  it  had  been  shown  that  the  party  attended 
only  as  a  witness,  and  not  as  a  party. 
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Contrary  to  the  above  decisions,  I  find  several  reported  cases 
in  favor  of  the  allowance  of  witness-fees  to  the  party  sworn 
in  his  own  behalf.  I  shall  merely  refer  to  them  by  citation. 
They  are :  Querissle  a.  Hilliard  (3  Abbotts'  Pr.,  31),  in  the  first 
judicial  district  of  the  Supreme  Court;  Logan  a.  Brooks  (8  Ab- 
botts' Pr.,  127),  in  the  third  judicial  district,  same  court ;  Walker 
a.  Russell,  reported  in  a  note  (7  Abbotts'  Pr.,  452),  Supreme 
Court,  special  term,  sixth  district;  Rogers  a.  Chamberlain  (7 
Abbotts'  Pr.,  452),  in  the  New  York  Common  Pleas ;  and  in 
Logan  a.  Thomas  (11  How.  Pr.,  160).  The  rule  contended  for 
by  the  plaintiffs  on  the  present  motion  is  not  denied ;  and  in 
England,  in  Howes  a.  Barber  (10  Eng.  Law  and  Eq.,  465),  the 
same  rule  was  established  ;  that  is,  that  a  party,  upon  making 
the  necessary  proof  that  he  attended  the  trial  only  as  a  witness, 
and  not  in  any  respect  as  a  party,  should  be  allowed  witness- 
fees  for  his  travel  and  attendance;  and  this,  in  my  judgment, 
is  the  correct  rule.  I  think,  however,  that  the  affidavit  of  the 
party  himself  should  be  required  in  all  such  cases,  in  addition 
to  any  other  proof  that  may  be  offered ;  for  no  one  but  the 
party  himself  can  swear  positively  or  conclusively  to  the  fact 
that  he  was  not  attracted  by  his  interest  in  the  cause  to  attend 
at  the  trial.  His  own  affidavit  should  be  deemed  sufficient ; 
but  that  ought  not  to  be  dispensed  with. 

In  this  case,  Bernhard  Bronner  does  not  furnish  his  own 
affidavit  that  he  attended  only  ae  a  witness.  When  he  does  so, 
the  charge  of  fifty  dollars  and  eighty-eight  cents  should  be 
allowed  for  his  fees  as  a  witness ;  and  upon  the  present  papers, 
the  charge  of  nine  dollars  for  Selleck  Bronner  should  be  al- 
lowed. I  will  only  further  remark,  that  the  establishment  of 
the  rule  above  stated,  in  this  court,  will  also  have  the  effect  to 
render  the  practice  on  this  subject  uniform  in  all  the  courts  in 
this  city. 


• 
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BURNETT  a.  PHALON. 
New  York  Superior  Court;  General  Term,  March,  1861. 

TBIAL. — RECEPTION  OF  EVIDENCE. — MEASURE  OF  DAMAGES  FOR 
INFRINGEMENT  OF  TRADE-MARK. 

On  the  first  trial,  plaintiff  being  sworn  as  a  witness  in  his  own  behalf,  refused,  on 
cross-examination,  to  answer  a  certain  question,  for  which  refusal  the  report  of 
the  referee  before  whom  the  case  was  tried  was  set  aside  by  the  court,  and  a 
new  trial  ordered.  On  the  second  trial,  the  plaintiff  offered  proof  upon  con- 
dition that  he  should  not  be  required  to  answer  such  question,  which  offer  the 
referee  rejected.  Hdd,  that  the  rejection  was  not  ground  of  exception.  It 
could  not  be  assumed  that  the  plaintiff  would  have  been  asked  the  question, 
or,  if  asked  the  question1,  that  he  would  have  refused  to  answer. 

In  an  action  for  infringement  of  a  trade-mark,  the  plaintiff  is  not  entitled  to 
recover,  as  a  part  of  the  damages  caused  by  the  infringement,  the  costs  of 
obtaining  an  injunction  in  the  cause. 

Appeal  from  an  order  confirming  the  report  of  a  referee. 

This  action  was  brought  to  restrain  the  defendant  from  using 
the  word  Cocoine  as  the  name  of  a  compound  sold  by  him,  on 
the  ground  that  it  was  an  infringement  of  the  plaintiffs'  alleged 
right  to  the  exclusive  use  of  the  word  Cocoaine  for  such  com- 
pound. 

The  plaintiffs  obtained  an  injunction,  and,  after  judgment  as 
to  their  title,  an  order  of  reference  to  ascertain  their  damages. 
Upon  the  first  trial  of  the  claim  for  damages,  one  of  the  plaintiffs 
was  sworn  as  to  the  loss  of  profits,  but,  upon  cross-examination, 
he  refused  to  disclose  the  ingredients  of  Cocoaine.  Upon  excep- 
tions to  the  referee's  report,  the  court  sent  the  case  back  to  the 
referee,  and  decided  that  if  the  plaintiffs  claimed  damages  by 
reason  of  a  loss  of  profits,  they  must  state  the  ingredients  of  their 
compound,  even  though  it  was  a  secret  of  great  value,  as  claimed 
by  them.  (See  the  case  reported,  11  Ante,  157.)  On  the  next 
hearing  before  the  referee,  the  same  plaintiff  was  proposed  to 
be  offered  as  a  witness  to  prove  loss  of  profits  by  reason  of 
defendant's  use  of  the  word  Cocoine,  but  coupled  the  offer 
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with  the  condition  that  he  would  not  disclose  the  ingredients  of 
Cocoaine.  The  referee  rejected  the  offer,  and,  upon  all  the 
evidence,  allowed  the  plaintiffs  six  cents  damages.  To  this 
decision  the  plaintiffs  excepted,  and  Justice  Hoffman,  at  special 
term,  sustained  the  report.  The  plaintiffs  then  appealed  to  the 
general  term. 

John  Sherwood,  for  the  appellants. 
E,  W.  Dodge,  for  the  respondent. 

BY  THE  COURT.* — MONCRIEF,  J. — But  two  of  the  exceptions 
taken  upon  the  reference  and  to  the  report  of  the  referee,  were 
argued  by  the  counsel  for  the  appellants,  and  the  others  are 
plainly  untenable,  and  were  properly  overruled. 

The  first  of  these  two,  marked  "  twelfth  exception,"  in  my 
opinion,  should  not  be  sustained.  The  facts  will  not  warrant 
an  exception.  This  court  has  held  that  one  of  the  plaintiffs 
offering  himself  as  a  witness,  and  testifying  on  behalf  of  the  plain- 
tiffs, and  having  been  asked  and  answered  on  his  direct  exam- 
ination the  question,  "  What  profits  have  been  realized  by  your 
firm  on  each  dozen  of  the  article  sold  ?"  was  bound,  upon  the 
cross-examination,  to  have  answered  the  question,  "  In  making 
up  your  estimates  of  profits  as  you  have  given,  what  materials 
do  you  calculate  the  cost  upon?"  The  counsellor  the  plaintiffs 
has  not  seen  fit  to  ask  the  question  formerly  put,  and  the  coun- 
sel for  the  defendant,  therefore,  has  had  no  opportunity  to 
invoke  the  previous  ruling  of  this  court  by  repeating  the  ques- 
tion then  refused  to  be  answered.  We  cannot  assume  that  the 
question  would  again  be  put  to  the  witness,  or  that  the  circum- 
stances attendant  thereat  would  produce  the  former  result.  It 
cannot  be  assumed  that  the  witness,  if  asked,  would  not  have 
answered  the  question.  If  the  plaintiffs'  counsel  desired  to  test 
the  soundness  of  the  rule  requiring  an  answer,  the  plaintiff 
should  have  presented  himself  in  a  position  similar  to  that  he 
occupied  upon  his  previous  examination,  and  awaited  such 
order  or  direction  as  the  referee  or  the  court  might  make  in  the 
premises. 

*  Present,  HOFFMAN,  WOODRUFF,  MONCRIEF,  ROBERTSON,  and  WHITE,  JJ. 
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The  other  and  only  remaining  exception  arises  upon  the 
refusal  of  the  referee  to  allow  the  question,  "  "What  expenses 
have  you  necessarily  incurred  for  counsel-fees  in  obtaining  the 
injunction?"  It  is  difficult  to  see  upon  what  principle  the 
expenses  attending  the  obtaining  of  an  injunction  could  be 
embraced  within  the  range  of  damages  for  the  infringement  of 
the  rights  of  plaintiffs.  The  iuj  unction  must  have  been  sought 
for  and  granted  in  furtherance  and  pursuit  of  protection  of  the 
rights  of  the  plaintiffs,  and  to  prevent  the  continuance  of  the 
acts  of  the  defendant.  Under  the  system  existing  previous  to 
the  Code,  it  was  usual  to  require  the  plaintiff  to  test  his  legal 
title  to  the  right  claimed  by  an  action  at  law,  before  an  injunc- 
tion would  be  granted.  The  action  for  an  injury  similar  to  that 
complained  of  by  these  plaintiffs,  would  have  been  trespass  on 
the  case,  and  claiming  to  recover  damages  for  the  loss  or  preju- 
dice sustained  by  the  defendant's  unlawful  or  fraudulent  act. 
The  plaintiffs,  upon  proof  of  their  cause  of  action,  were  entitled 
to  recover  nominal  damages,  although  they  did  not  show  that 
they  had  been  deprived  of  any  particular  amount  of  profits  by 
means  of  the  defendant's  fraud.  The  plaintiffs  could  also  apply 
to  a  court  of  equity  to  restrain  the  defendant  from  continuing 
the  fraud ;  and  the  practice  generally  followed  was  to  let  the 
motion  stand  over  until  the  legal  title  was  determined,  and  to 
direct  the  defendant,  in  the  mean  time,  to  keep  an  account  of  the 
sales,  transactions,  &c.,  made  by  him.  (3  Vesey,  140 ;  Corwin 
a.  Daly,  Jf/SS,  1860.)  It  is  said  in  3  M.  and  Cr.,  428,  that,  "  in 
consequence  of  the  difficulty  of  making  out  a  decree  of  taking 
an  account  of  profits,  such  an  account  is  rarely  taken."  The 
application  for  an  injunction  is  a  motion.  (Code,  §  401 ;  5 
Abbotts'  Pr.,  252.)  Costs  of  a  motion  are  in  the  discretion  of 
the  court.  (Code,  §  315.)  Costs  of  the  application  for  an  injunc- 
tion were  allowed  in  Knott  a.  Morgan  (2  Keen,  213).  If  no 
costs  are  allowed  in  the  order,  none  can  be  given.  (3  Code  R., 
27 ;  4  Hmo.  Pr.,  164.) 

It  appearing  that  none  of  the  exceptions  can  be  sustained, 
they  were  properly  overruled,  and  the  report  confirmed. 

The  order  at  special  term  was  correct,  and  must  be  affirmed, 
with  costs. 
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«.  FLAGG. 

New  York  Common  P.leas  ;  General  Term,  February,  1861. 

DAMAGES.  SUSTAINED  BY  REASON  OF  INJUNCTION. — ACTION  ON 
UNDERTAKING. 

Reasonable  counsel-fees  and  expenses  which  a  party  is  put  to  in  procuring  a  dis- 
solution of  an  injunction,  constitute  damages*  sustained  "by  reason  of  the 
injunction,"  and,  as  such,  may  be  recovered  in  a  proceeding  upon  an  undertak- 
ing given  pursuant  to  the  provisions  of  section  222  of  the  Code. 

It  seems,  that,  under  section  222  of  the  Code,  the  court  should  not  direct  judgment 
to  be  entered  directly  upon  an  undertaking,  but  should  leave  the  defendants  to 
bring  their  action  upon  it. 

But  where,  in  an  action  against  public  officers,  representing  a  municipal  corpora- 
tion, an  injunctron  was  issued  against  them, — Held,  that  they  were  not  entitled 
to  recover  counsel-fees,  which  it  appeared  that  not  they,  but  the  municipal 
corporation  which  they  represented,  had  paid. 

Appeal  from  an  order  confirming  the  report  of  referee. 

This  action  was  brought  against  Mr.  Flagg,  the  comptroller 
of  the  city  of  New  York,  and  others,  in  their  capacity  as  officers 
of  the  Oorporation.  The  plaintiif  procured  an  injunction  in  the 
action,  which,  being  subsequently  dissolved,  the  defendants 
obtained  an  order  of  reference  to  ascertain  the  damages  they 
had  sustained  by  reason  of  the  injunction.  The  defendants 
claimed  to  be  allowed  counsel-fees  which  had  been  paid  by  the 
Corporation  to  counsel  employed  on  their  behalf  in  dissolving 
the  injunction.  These  fees  the  referee  allowed.  Upon  motion 
to  confirm  the  report,  the  following  opinion  was  rendered : 

HILTON,  J. — It  may  now  be  considered  settled,  that  reason- 
able counsel-fees  and  expenses  which  a  party  is  put  to  in  pro- 
curing a  dissolution  of  an  injunction,  constitute  damages  sus- 
tained "by  reason  of  the  injunction,"  and,  as  such,  may  be 
recovered  in  a  proceeding  upon  an  undertaking  given  pursuant 
to  the  provisions  of  section  222  of  the  Code.  (Edwards  a. 
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Bodine,  11  Paige,  234 ;  Aldrich  a.  Reynolds,  1  Barb.  Ch.,  613 ; 
Wilde  a.  Joel,  15  How.  Pr.,  320.)  But  in  this  case  it  is 
claimed  that  the  defendants,  as  individuals,  have  sustained  no 
damage ;  that  it  was  the  duty  of  the  corporation  counsel  to 
have  defended  the  action ;  and,  although  other  counsel  did 
appear,  yet  it  was  without  authority  from  the  counsel  to  the 
corporation,  and,  consequently,  the  sureties  to  the  undertaking 
are  not  liable  for  any  such  fees  or  expenses. 

To  this  it  may  be  answered,  that  the  defendants  were  sued  as 
individuals,  and,  as  such,  were  enjoined;  and  although  the 
action  related  to  matters  in  which  the  Corporation  of  the  city 
of  New  York  was  interested,  yet  its  counsel  was  not,  in  strict- 
ness, perhaps,  bound  to  defend  it  unless  so  ordered.  (See  Char- 
ter of  1852,  §  26.)  No  such  order  seems  to  have  been  made, 
and  the  defendants  very  properly  employed  counsel  to  protect 
the  interests  they  represented ;  and,  although  the  moneys  of  the 
Corporation  were  subsequently  applied  to  the  payment  of  the 
counsel-fees  and  expenses  thus  assumed  by  the  defendants,  yet 
such  payment  did  not  absolve  the  sureties  from  liability  upon 
their  undertaking,  as  it  may  reasonably  be  presumed  that 
'  the  defendants  intend  by  these  proceedings  to  obtain  the  means 
wherewith  to  restore  to  the  Corporation  the  moneys  thus  applied. 

As  a  general  rule,  upon  motions  of  this  character,  it  is  the 
duty  of  the  court,  if  requested,  to  determine  as  to  the  reasona- 
bleness of  counsel-fees  charged  or  paid,  notwithstanding  the  ref- 
eree may  have  certified  a  sum  which,  in  his  opinion,  would  be  a 
just  compensation  for  the  services  counsel  may  have  rendered. 
But  here  it  is  not  claimed,  on  behalf  of  the  sureties,  that  the 
sums  charged  are  unreasonable;  or  that  the  evidence  before  the 
referee  would  have  justified  him  in  coming  to  any  other  con- 
clusion than  that  specified  in  his  report.  Consequently,  I  am 
relieved  from  the  necessity  of  looking  into  the  case  to  determine 
what  would  be  a  reasonable  counsel-fee  to  be  allowed  in  a  case 
of  this  kind,  or  whether  it  was  necessary  that  two  counsel 
should  have  been  employed. 

I  do  not  think  that  the  language  of  the  Code  (§  222)  is  suffi- 
ciently broad  to  authorize  the  court  to  direct  judgment  to  be 
entered  against  the  parties  to  an  undertaking  of  this  nature,  for 
the  damages  which  may  be  summarily  ascertained  to  have  arisen 
from  an  injunction.  I  prefer,  therefore,  to  adopt  the  safer 


NEW  YOKE.  191 


Fitzpatrick  a.  Flagg. 


course  of  directing  that  the  referee's  report  be  confirmed,  and 
the  defendants  have  leave  to  prosecute  the  undertaking. 
Ordered  accordingly 

From  this  order  the  defendants  appealed  to  the  general  term. 

BY  THE  COURT. — DALY,  J. — It  was  incumbent  upon  the  defend- 
ants to  show  that  they  paid  the  counsel-fees  of  Messrs.  Field 
and  Noyes,  or  else  that  they  were  liable  to  these  gentlemen  for 
their  professional  services.  They  were  not  liable  unless  they 
retained  Messrs.  Field  and  Noyes.  These  gentlemen  were 
retained  as  counsel  in  the  case  by  Field  and  Sluyter,  the  attor- 
neys for  the  defendants ;  but  there  was  no  evidence  showing  that 
the  defendants,  or  any  one  of  them,  directed  their  attorneys  to 
employ  counsel,  or  any  act  of  any  one  of  the  defendants  ratify- 
ing the  act  of  their  attorneys  in  employing  counsel.  Messrs. 
Field  and  Noyes  were  paid  for  their  services  by  the  city.  They 
were  paid  by  a  city  check,  drawn  by  the  comptroller  and  coun- 
tersigned by  the  mayor.  The  Corporation  was,  in  reality,  the 
party  in  interest,  though  the  action  was  against  the  defendants 
in  their  capacity  as  public  officers ;  and  if  the  city  paid  the 
$1,000  counsel-fees  to  Messrs.  Field  and  Noyes,  for  their  pro- 
fessional services  as  counsel  in  the  defence  of  the  action,  I  do 
not  see  why  this  $1,000  should  be  awarded  to  the  defendants  as 
the  damages  which  they  have  sustained  in  consequence  of  the 
granting  of  the  injunction.  They  did  not  pay  it,  and  there  was 
nothing  in  the  evidence  showing  that  they  ever  became  liable 
to  pay  it.  If  any  thing  can  be  inferred  from  the  evidence,  it  is 
that  Messrs.  Field  and  IsToyes  acted  as  counsel  for  the  city,  the 
city  being  interested  in  the  result  of  the  suit,  and  that  the  city 
paid  them.  It  would  be  desirable  that  the  city  should  be  reim- 
bursed, but  that  is  not  done  by  awarding  this  payment  as  dam* 
ages  to  the  defendants  in  the  action.  It  is  possible  that  the 
defendants,  if  they  collected  the  amount  from  the  sureties  of  the 
plaintiff  upon  the  prosecution  of  the  undertaking,  would  pay  it 
into  the  city  treasury ;  but  that  is  not  necessarily  the  result  of 
awarding  it  in  the  shape  of  damages  to  the  defendants  in  the 
action.  They  can  have,  by  the  statute,  only  such  damages  as 
they  have  sustained  by  reason  of  the  injunction,  and  it  is  not 
shown  that  they  sustained  any. 

Order  of  special  term  reversed,  with  $10  costs. 
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THE  PEOPLE  on  rel.  KELLY  a.  HAWS. 

Swpreme  Court,  First  District;  At  Chambers,  April,  1861. 

MANDAMUS. — COUNTY  CHARGES. — COMPTROLLER  OF  THE  CITY  OF 

NEW  YORK. 

Although,  in  general,  moneys  expended  by  a  county  officer  in  executing  the 
duties  of  his  office,  are  a  county,  charge ;  yet,  where  an  officer  acts  otherwise 
than  for  the  benefit  of  a  county  alone, — e.  g. ,  as  where  the  district-attorney  of  a 
county,  within  the  metropolitan  police  district,  brings  suits  for  penalties  under 
the  police  act,  for  the  benefit  of  the  police  fund  or  the  treasury  of  the  State, — 
expenses  incurred  therein  are  not  county  charges  ;  and  the  board  of  supervisors 
have  no  jurisdiction  to  audit  them.' 

The  fees  of  a  sheriff  for  services  in  actions  brought  for  the  benefit  of  the  metro- 
politan police  fund,  or  the  treasury  of  the  State,  are  not  county  charges. 

The  fees  of  a  sheriff  for  services  in  actions  brought  for  the  commissioners  of  excise 
of  his  county,  are  county  charges. 

The  comptroller  cannot  be  compelled,  by  mandamus,  to  draw  his  warrant  for 
payment  of  charges  audited  by  the  board  of  supervisors,  which  are  not,  by  law, 
county  charges. 

The  provisions  of  the  charter  of  the  city  of  New  York  (Ad  of  April  14,  1857,  §  22  ; 
Act  of  April  15,  1857,  §  6)  do  not  give  the  comptroller  power  to  examine  and 
disallow  county  charges  which  have  been  already  examined  and  allowed  by  the 
board  of  supervisors.  It  seems,  his  power  in  respect  to  such  charges  is  limited 
to  the  examination  of  the  vouchers. 

Application  for  a  mandamus. 

The  facts  are  fully  stated  in  the  opinion. 

A.  Oakey  Hall,  for  the  relator. 
H.  H.  Anderson,  for  the  defendant. 

SUTHERLAND,  J. — On  the  2d  day  of  April,  1860,  the  relatoi 
presented  to  the  board  of  supervisors  of  the  county  of  New 
York  an  account  amounting  to  $5,885.20,  for  services  which  he 
claimed  had  been  rendered  by  him  as  sheriif  to  or  for  the 
county  of  New  York,  and  were  chargeable  to  said  county ; 
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whiclvaccount  was  examined,  allowed,  and  settled  by  the  board 
at  said  sum,  and  was  afterwards,  by  resolution  of  the  board, 
approved  by  the  mayor,  ordered  and  authorized  to  be  paid  by 
the  comptroller,  from  the  appropriation  for  "  officers  and  wit- 
nesses' fees." 

On  or  about  the  2d  day  of  July,  1860,  the  relator  presented 
to  the  said  board  of  supervisors  another  account,  for  other 
services,  amounting  to  $5,911.70,  which  he  claimed  to  have 
been  rendered  by  him  as  sheriff  to  or  for  tbe  county  of  New 
York,  and  which  were  chargeable  to  said  county;  which  ac- 
count was  also  examined,  settled^  and  allowed  by  the  same 
board,  at  the  last-mentioned  sum,  and  was  in  like  manner,  by 
resolution  of  the  board,  approved  by  the  mayor,  ordered  and 
authorized  to  be  paid  by  the  comptroller  from  the  same  appro- 
priation. 

These  accounts,  as  thus  allowed,  with  the  resolutions  of  the 
said  board,  were  afterwards  presented  by  the  relator  to  the 
defendant,  as  comptroller  of  the  city  of  New  York,  and  the 
examination  and  allowance  thereof  by  the  city  auditor,  and  the 
approval  thereof  by  the  comptroller,  and  warrants  for  the  pay- 
ment of  the  same,  demanded.  The  auditor  'declined  to  allow, 
and  the  comptroller  refused  to  approve  and  draw  his  warrant 
for  a  certain  class  of  items  in  the  first  account,  amounting  to 
$1,696,  or  for  a  certain  class  of  items  in  the  second  account, 
amounting  to  $525,  on  the  ground  that  they  were  not  legal 
county  charges ;  the  first  class  of  items  being  charges  for  sum- 
moning jurors  for  the  Court  of  Common  Pleas  of  the  city  and 
county  of  New  York,  in  certain  actions  brought  by  the  district- 
attorney,  for  penalties  under  the  Metropolitan  Police  Act,  and 
the  second  class  of  items  being  charges  for  like  services,  in 
summoning  jurors  in  certain  actions  brought  in  the  Court  of 
Common  Pleas,  for  penalties,  either  under  the  act  entitled 
"  An  act  to  suppress  intemperance  and  to  regulate  the  sale  of 
intoxicating  liquors,"  passed  April  15,  1857",  or  under  the  said 
police  act. 

On  the  21st  day  of  May,  1860,  the  relator  presented  to  the 
said  board  of  supervisors  a  certain  other  account,  amounting 
to  $3,895.96,  for  other  services  claimed  to  have  been  rendered 
by  him  as  sheriff  for  the  county  of  New  York,  and  to  be 
chargeable  to  the  said  county ;  of  which  amount  $516.70  were 
You  XII.— 13 
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for  serving  summons  and  complaints  in  said  actions  brought  by 
the  district-attorney  under  the  police  act,  and  $3,378.26,  the 
remainder  thereof,  for  serving  like  process  or  papers  in  actions 
commenced  by,  or  in  the  name  of,  the  board  of  commissioners 
of  excise,  under  said  Excise  Act.  This  account  was  also  audited 
and  allowed  by  the  board  of  supervisors,  at  its  full  amount, 
and,  by  resolution  of  the  board,  approved  by  the  mayor,  and 
directed  to  be  paid  by  the  comptroller  from  the  appropriation 
aforesaid. 

This  account,  and  the  resolution  directing  its  payment,  were 
also  presented  to  the  department  of  finance  of  the  city  ;  but  the 
auditor  refused  to  allow,  and  the  comptroller  refused  to  approve 
the  same,  or  to  draw  his  warrant  therefor,  alleging  that  the 
same  was  not  a  legal  county  charge. 

The  comptroller  paid  all  of  the  two  first-mentioned  accounts, 
except  so  much  and  such  items  thereof  as  he  refused  to  draw 
his  warrant  for,  as  aforesaid ;  but  such  payment  was  received 
by  the  relator,  under  an  agreement  between  him  and  the  comp- 
troller, that  the  same  should  .not  prejudice  the  relator's  right  to 
claim  payment  of  the  balance  of  said  accounts. 

On  an  affidavit  'of  the  relator,  substantially  stating  the  fore- 
going facts,  an  order  for  the  defendant,  as  comptroller,  to  show 
cause  why  a  peremptory  mandamus,  commanding  him  to  draw 
his  warrant  for  the  amounts  remaining  unpaid  upon  said  ac- 
counts, was  granted. 

The  comptroller  appears  and  shows  cause,  and,  on  his  behalf, 
his  affidavit  is  read,  stating  substantially,  among  other  things, 
as  to  the  account  or  bill  first  in  the  relator's  affidavit  mentioned  ; 
that  he  refused  to  pay  the  sum  of  $1,696,  as  in  that  affidavit 
alleged ;  that,  as  appears,  by  the  said  bill,  and  as  he  believes 
to  be  true,  said  entire  amount  of  $1,696  is  charged  for  services 
alleged  to  have  been  rendered  in  summoning  the  jury  to  attend 
the  Court  of  Common  Pleas,  at  terms  of  the  court  in  the  months 
of  February,  March,  April,  May,  June,  October,  November, 
and  December,  1859, — being  a  charge  of  fifty  cents  in  each 
cause,  for  each  month  or  term  of  said  court,  in  certain  actions 
brought  by  the  district-attorney,  pursuant  to  section  21  of  the 
Metropolitan  Police  Act ; — and  that  no  portion  of  said  sum  is 
charged  for  services  in,  or  with  reference  to,  any  other  suits  than 
those  brought  by  the  district-attorney  as  aforesaid ;  that  he 
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(the  comptroller)  is  informed  and  believes,  that  no  proof  was 
made  to  the  board  of  supervisors  that  either  of  said  causes  had 
been  noticed  for  trial  at  either  of  said  terms;  and  he  verily 
believes  that  said  causes  were  not  so  noticed  for  trial  at  all,  if  at 
any,  of  said  terms  ;  and  (after  explaining  in  the  affidavit  how  the 
calendar  in  the  Common  Pleas  is  made  up,  and  the  list  of  causes 
on  it  continued  and  added  to)  that  the  fact  of  the  title  of  the 
xjause  appearing  on  the  calendar  is  no  evidence  whatever  that 
said  cause  has  been  noticed  for  trial,  or  is  then  pending.  As  to 
the  second  bill  or  account  mentioned  in  the  relator's  affidavit, 
that  the  amount  of  $525  is  charged  for  like  services  in  summon- 
ing j  urors,  alleged  to  have  been  rendered  in  actions  commenced 
by  the  district-attorney  under  the  same  section  of  the  Metro- 
politan Police  Act,  although  alleged  in  the  affidavit  of  the 
relator  to  have  been  commenced  under  the  Excise  Act,  the 
deponent  then  makes  a  similar  allegation,  on  information  and 
belief,  that  the  causes  were  not  noticed  for  trial  or  so  placed  on 
the  calendar  as  to  authorize  the  charges  making  up  the  $525. 
The  deponent  further  states  in  his  affidavit,  on  information  and 
belief,  that  said  suits  have  not  been  brought  to  judgment,  and 
that  costs  have  not  been  adjudged  against  the  plaintiffs  in  said 
suits. 

As  to  the  third  bill  or  account  mentioned  in  the  affidavit  of 
the  relator,  the  comptroller  alleges,  in  his  affidavit,  that  the 
sum  of  $516.70  is  charged  for  serving  summonses  and  complaints 
in  four  hundred  and  seventy  actions  commenced  by  the  district- 
attorney,  pursuant  to  the  same  section  of  the  Metropolitan 
Police  Act;  of  which  sum  $235  is  charged  for  serving  summonses 
and  $235  for  serving  complaints  in  the  same  actions;  being 
fifty  cents  for  serving  each  summons,  and  fifty  cents  for  serving 
each  complaint ;  said,  several  complaints  being  annexed  to  or 
served  with  the  said  summonses,  as  the  deponent  believes  and 
charges ;  the  balance  of  said  sum  of  $516.70  r)eing  for  mileage 
in  serving  said  summonses  and  complaints ;  that  each  of  said 
actions,  as  he  is  informed  and  believes,  is  a  civil  action  ;  that 
he  is  advised  that  the  complaints  were  not  process  in  said 
actions,  and  that  no  such  sum  as  that  charged  for  serving  com- 
plaints is  allowed  by  law  to  the  sheriff,  or  chargeable  against 
the  county,  and  that  none  of  the  said  sums  are  chargeable 
against  the  county ;  that  he  refused  to  draw  his  warrant  for  the 
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sum  of  $3,378.26,  included  in  the  third  bill  or  account  men- 
tioned in  the  affidavit  of  the  relator,  because  he  was  advised 
and  believed  that  the  same  were  not  chargeable  against  the 
county ;  that  of  said  sum  $3,014  is  charged  for  serving  sum- 
monses and  complaints  in  three  thousand  and  fourteen  actions, 
alleged  to  have  been  commenced  in  the  name  of  the  commis- 
sioners of  excise,  under  the  Excise  Act ;  $1,507  thereof  being  for 
serving  summonses  in  said  actions,  and  $1,507  thereof  being  for 
serving  complaints  in  the  same  actions ;  the  balance,  $364.26, 
being  for  mileage.  Similar  allegations  to  those  before  made,  as 
to  the  summonses  and  complaints  being  served  together,  as  to  the 
complaints  not  being  process,  &c.,  are  then  made  and  insisted 
on  to  show  that  the  said  sum  of  $3,378.26,  and  no  part  thereof, 
was  chargeable  to  the  county. 

It  is  further  alleged,  in  the  affidavit  of  the  comptroller,  on 
information  and  belief,  that  said  last-mentioned  suits  have  not, 
nor  has  either  of  them,  been  tried;  and  that  said  costs  have  not 
been  adjudged  against  the  plaintiffs  therein  ;  and  that  many  of 
said  suits,  though  commenced  in  the  name  of  the  commissioners 
of  excise,  were  not  commenced  by  authority  of  said  commis- 
sioners, but  were  commenced  as  permitted  by  the  Excise  Act, 
by  some  person  or  persons  to  the  deponent  unknown. 

The  question  is,  whether,  on  these  facts  and  allegations  for 
and  against  issuing  the  writ,  a  peremptory  mandamus  should 
issue  to  the  comptroller,  commanding  him  to  pay  or  draw  his 
warrant  for  the  whole  or  any  portion  of  the  disputed  claims  of 
the  relator. 

I  cannot  doubt  that  a  mandamus  may  issue  for  the  payment 
of  any  one  or  more  of  the  disputed  claims  or  amounts  demanded 
of  the  comptroller,  or  for  the  payment  of  any  sum  or  amount 
less  than  the  aggregate  of  the  disputed  claims  or  amounts 
demanded  of  the  comptroller. 

As  to  all  of  tite  disputed  accounts  or  claims,  the  comptroller 
insists  that  they  were  not  chargeable  to  the  county,  and  that 
he  has  a  right  to  determine  or  judge  for  himself  whether  they 
were  or  were  not  chargeable  to  the  county.  He  also  resists  the 
payment  on  other  grounds  indicated  in  his  affidavit,  which  I 
have  stated  quite  at  large. 

On  the  part  of  the  relator,  it  is  insisted : 

1.  That  the  action  of  the  board  of  supervisors  in  allowing 
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and  auditing  the  accounts,  and  adopting  the  resolutions  for  their 
payment,  is  conclusive  upon  the  comptroller  on  the  question 
whether  the  accounts,  or  the  subject-matters  thereof,  were  prop- 
erly chargeable  to  the  county. 

2.  That  if  the  comptroller  has  the  right  to  determine  whether 
the  items  of  the  disputed  accounts  were  chargeable  to  the 
county,  then  that  they  were  so  chargeable. 

The  board  of  supervisors,  in  auditing  and  allowing  accounts, 
are  limited  to  the  powers  conferred  upon  them  by  statute. 

If  the  subject-matter  of  these  disputed  accounts  was  within 
the  jurisdiction  of  the  board  of  supervisors,  the  comptroller 
had  no  right  to  refuse  payment,  independent  of  the  remarkably 
broad  language  of  section  6  of  the  act  relating  to  the  board  of 
supervisors  of  the  city  of  New  York,  passed  April  15,  1857. 
(People  a.  Lawrence,  6  Hill,  244.) 

By  the  Revised  Statutes,  the  board  of  supervisors  of  each 
county  has  power  to  examine,  settle,  and  allow  all  accounts 
chargeable  against  the  county.  This  power  to  examine,  settle, 
and  allow,  involves  the  right  to  reject.  It  is  a  judicial  or  dis- 
cretionary power.  (People  a.  Supervisors  of  Dutchess,  9  Wend., 
508.) 

Where  the  subject-matter  of  the  account  is  within  the  juris- 
diction of  the  board  of  supervisors,  and,  in  the  absence  of  fraud 
or  corruption,  whether  there  is  any  remedy  for  an  irregular, 
improper,  or  mistaken  exercise  of  the  power,  by  certiorari  or 
otherwise,  it  is  not  necessary  now  to  inquire.  (See  People 
a.  Supervisors  of  Alleghany,  15  Wend.,  198 ;  People  a.  Super- 
visors of  Queens,  1  Hill,  195 ;  Moers  a.  Smedley,  6  Johns., 
30.) 

In  this  case,  if  the  subject-matter  of  the  disputed  claims  was 
within  the  jurisdiction  of  the  board  of  supervisors,  the  comp- 
troller, irrespective  of  the  section  of  the  act  of  April  15,  185T, 
before  referred  to,  had  no  right  to  refuse  payment  on  the  ground 
that  the  allowance  was  too  much,  or  was  made  upon  insuffi1 
cient  evidence,  or  prematurely  made.  (People  a.  Lawrence,  6 
Hill,  244.) 

The  accounts  are  not  before  me,  nor  were  they  presented  on 
the  argument ;  but  I  think  I  must  assume,  on  the  papers  before 
me,  that  it  appears  from  the  accounts  on  their  face  that  a  class 
of  items  or  charges  in  the  first  account,  amounting  to  $1,690, 
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and  in  the  third  account,  amounting  to  $516.70,  were  for  ser- 
vices rendered  in  actions  commenced  by  the  district-attorney, 
under  section  21  of  the  Metropolitan  Police  Act,  or,  at  least, 
that  enough  appears  on  the  face  of  the  accounts  to  have  led  to 
the  inquiry  and  knowledge  on  the  part  of  the  board  of  super- 
visors of  the  conceded  fact,  that  $1,696  of  the  first  account,  and 
$516.70  of  the  third  account,  consisted  of  charges  for  services  in 
such  actions.  Assuming  this  to  be  so,  I  think  it  may  be  said 
that  it  appears  on  the  face  of  the  accounts  that  these  classes  of 
charges  or  items,  and,  as  to  them,  the  accounts  were  not  within 
the  jurisdiction  of  the  board  of  supervisors ;  that  it  appears  on 
the  face  of  the  accounts  that  they  were  not  county  charges,  but 
metropolitan  district,  or  State  charges. 

These  actions,  under  section  21  of  the  Metropolitan  Police 
Act,  must  have  been  brought  to  recover  penalties  for  the  benefit 
of  the  Police  Contingent  Fund,  authorized  by  that  act,  for  no 
other  actions  are  authorized  by  that  section.  This  fund  is 
either  the  fund  mentioned  in  section  24,  called  the  "  Police 
Life  and  Health  Insurance  Fund,"  or  that  named  in  section  27, 
called  "  Police  Fund,"  as  no  other  funds  are  authorized  by, 
or  mentioned  in  the  act.  The  fund  first  named  is  for  the 
benefit  of  any  and  all  policemen  of  the  Metropolitan  Police 
district,  and  to  be  invested  by  the  comptrollers  of  the  city  of 
New  York  and  Brooklyn,  who  are  made  trustees  of  the  fund ; 
the  moneys  which  constitute  the  fund  mentioned  in  section  27 
are  paid  into  the  State  treasury,  and  are  to  be  paid  therefrom, 
for  the  fiscal  purposes  of  the  Metropolitan  Police  Act. 

The  metropolitan  district  established  by  the  act,  is  a  new 
geographical  and  governmental  division  of  territory,  composed 
of  several  counties,  theoretically  cemented  together  by  the 
words  of  the  act,  and  the  decision  of  the  Court  of  Appeals 
determining  its  constitutionality. 

Actions  under  section  21  of  the  Metropolitan  Police  Act  are 
to  be  brought  by  the  district-attorney,  in  the  name  of  the 
People  of  the  State. 

By  the  Revised  Statutes  (2  Rev.  Stat.,  552,  §§  13  and  14),  the 
costs  in  the  actions,  when  adjudged  against  the  People,  would 
have  been  a  charge  upon  the  State  treasury.  This  provision  of 
the  Revised  Statutes  was  altered  by  the  Laws  of  1832,  246,  §  3, 
by  which  it  was  provided  that  the  costs,  whenever  adjudged 
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against  the  People  in  such  suit,  if  the  matter  in  controversy 
belongs  to  any  particular  county,  city,  town,  or  village,  shall 
be  a  charge  against  such  county,  city,  town,  or  village. 

It  is  true  that  the  district-attorney  is  a  county  officer,  and  in 
the  performance  of  his  general  duties  acts  as  a  county  officer, 
and  that  the  Revised  Statutes  (1  Rev.  Stat.,  385,  §  3,  subdiv. 
9,  15)  provide  that  the  moneys  necessarily  expended  by  any 
county  officer,  in  executing  the  duties  of  his  office,  and  the 
contingent  expenses  necessarily  incurred  for  the  benefit  of  a 
county,  shall  be  deemed  county  charges ;  but,  in  bringing  the 
actions  under  the  Metropolitan  Police  Act,  the  district-attorney 
acted  for  the  benefit  of  the  Metropolitan  Police  District  or  the 
State ;  and  I  think  that,  in  bringing  and  conducting  these  ac- 
tions he  should  be  considered  an  officer  of  the  Metropolitan 
Police  District  or  State.  It  is  clear  that  New  York,  as  a 
county,  could  not  be  benefited  by  the  suits,  and  was  in  no  way 
interested  in  them  ;  for  the  penalties,  when  collected,  would  go 
into  the  State  treasury,  or  into  the  Metropolitan  Police  District 
"Police  Life  and  Health  Fund."  The  general  principle,  no 
doubt,  is,  that  the  services  rendered  for  the  benefit  of  a  county, 
shall  be  contingent  charges  against  a  county.  (Brady  a.  Su- 
pervisors of  New  York,  2  Sand/.,  472,  and  cases  there  cited.) 
But  the  services  in  the  actions  brought  under  the  Metropolitan 
Police  Act  were  not  rendered  for  the  benefit  of  the  county  of 
New  York  alone,  or  as  a  county ;  and,  for  the  reasons  above 
stated,  I  think  the  board  of  supervisors  had  no  jurisdiction  of 
the  relator's  accounts  as  to  the  items  or  charges  for  services  or 
fees  in  the  actions  brought  under  the  Metropolitan  Police  Act. 

Having  no  jurisdiction,  the  auditing  and  allowance  and  reso- 
lution directing  payment,  by  the  board  of  supervisors,  as  to 
these  disputed  items  or  charges,  were  simply  void.  The  comp- 
troller could  raise  the  question  of  jurisdiction  without  the  aid 
of  section  6  of  the  act  of  April,  1857 ;  and  if  he  had  not  raised 
it,  the  court,  on  its  own  motion,  would  be  compelled,  on  that 
ground,  to  deny  the  mandamus  as  to  these  disputed  items  or 
charges.  (People  a.  Lawrence,  6  Hill,  244.) 

The  mandamus  is  therefore  denied  as  to  the  sum  of  $1,696  in 
the  first  account,  and  $516.70  in  the  third  account,  conceded  to 
be  for  charges  or  fees  for  services  in  actions  under  the  Metro- 
politan Police  Act. 
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As  to  $3,376.26,  the  balance  of  the  third  account,  for  serving 
summonses  and  complaints  in  actions  brought  by  the  commis- 
sioners of  excise,  or  in  their  name,  I  think  the  subject-matter 
of  this  part  of  the  account  was  clearly  within  the  jurisdiction 
of  the  board  of  supervisors;  and  that  the  mandamus,  as  to 
that  part  of  the  account,  should  be  granted,  notwithstanding  the 
broad  language  of  section  6  of  the  act  of  April  15,  1857. 

The  commissioners  of  excise  are  county  officers.  The  actions 
must  be  presumed  to  have  been  brought  for  the  benefit  of  the 
county.  By  section  22  of  the  Excise  Act,  the  penalties  for  the 
recovery  of  which  the  actions  were  brought,  when  recovered, 
are  to  be  paid  over  to  the  treasury  of  the  county,  for  the  ben- 
efit of  the  poor  of  the  county.  The  subject-matter,  therefore, 
of  this  part  of  the  account  was  within  the  jurisdiction  of  the 
board  of  supervisors.  The  subject-matter  of  the  charges  or 
items  making  up  this  sum  of  $3,376.26  was  or  might  be  a 
county  charge.  It  may  be  that  the  supervisors  prematurely 
audited  and  allowed  this  part  of  the  account,  or  allowed  too 
much,  or  upon  insufficient  evidence,  or  without  proper  inquiry 
as  to  the  condition  of  the  actions,  or  as  to  whether  they  had 
been  commenced  with  the  knowledge  or  at  the  instance  of  the 
commissioners  of  excise  or  not.  It  may  be,  that  regularly  the 
attorney  of  the  commissioners  in  the  actions  was  primarily 
Hable  to  the  sheriff,  and  the  commissioners  to  their  attorney ; 
and  that  the  costs  in  the  actions  should  not  have  been  allowed 
to  the  commissioners  until  they  had  been  actually  expended  or 
paid  by  them — but  the  subject-matter  of  this  part  of  the  account 
being  within  the  jurisdiction  of  the  board  of  supervisors,  the 
question  is,  whether  the  action  of  this  board,  in  auditing  and  * 
allowing  and  directing  the  payment  of  this  part  of  the  account, 
was  not  conclusive  upon  the  comptroller,  so  that  he  could  not 
raise  any  question  as  to  these  matters,  or  any  of  the  questions 
indicated  in  his  affidavit,  except  that  of  jurisdiction. 

The  discretionary  nature  of  the  power  vested  in  the  board  of 
supervisors  to  examine,  settle,  and  allow  all  accounts  charge- 
able against  the  county,  would  appear  to  be  inconsistent  with  a 
right  on  the  part  of  their  fiscal  agent,  or  disbursing  officer, 
to  question  the  regularity  or  propriety  of  the  exercise  of  their 
discretionary  power,  or  indeed  any  question  except  that  of 
jurisdiction. 
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The  question,  then,  is,  whether  the  act  of  April  15,  1857, 
before  referred  to,  has  repealed  or  modified  the  provision  of  the 
Revised  Statutes  vesting  in  the  board  of  supervisors  this  full 
discretionary  power,  so  that  the  comptroller  could  or  can,  in 
this  case,  raise  any  of  the  questions  indicated  in  his  affidavit, 
or  suggested  in  his  behalf  on  the  argument,  except  that  of 
jurisdiction. 

The  first  sentence  of  section  6  of  the  act  declares,  that  the 
finance  department  of  the  mayor,  &c.,  of  the  city  of  New  York, 
and  its  officers,  "  shall  have  the  like  power,  and  perform  the 
like  duties,  in  regard  to  the  fiscal  concerns  of  the  said  board 
(the  board  of  supervisors  of  the  county  of  New  York),  as  they 
possess  in  regard  to  the  local  concerns  of  the  said  mayor,  alder- 
men, and  commonalty." 

Section  22  of  the  act  amending  the  charter  of  the  city, 
passed  the  day  previous,  April  14,  1857,  constructs  the  finance 
department  of  the  city,  declares  that  its  chief  officer  shall  be 
called  "  the  comptroller  of  the  city  of  New  York,"  and  that  it 
shall  have  a  bureau  called  the  "Auditing  Bureau,"  whose  chief 
officer  shall  be  the  "  Auditor  of  Accounts ;"  and  also  declares, 
that  this  department  of  finance  "  shall  have  control  of  all  the 
fiscal  concerns  of  the  Corporation,"  &c.,  and  that  "  it  shall  settle 
and  adjust  all  claims  in  favor  of  or  against  the  Corporation,  and 
all  accounts  in  which  the  Corporation  is  concerned,  either  as 
debtor  or  creditor." 

Now,  it  must  be  conceded  that  the  language  of  the  first  sen- 
tence of  section  6  of  April  15,  1857,  taken  literally,  when  read 
in  connection  with  section  22  of  the  act  amending  the  charter, 
•is  broad  enough  to  give  the  officers  of  the  finance  department 
of  the  city  an  absolute  supervisory  power  over  the  acts  of  the 
board  of  supervisors,  in  examining,  settling,  and  allowing  ac- 
counts against  the  county,  although  the  "fiscal  concerns"  of  the 
county  of  New  York  are  just  as  local  as  the  "fiscal  concerns" 
of  the  city  of  New  York,  the  county  and  city  covering  the 
same  territory.  To  allow  this  broad  meaning  to  this  sentence 
would,  in  effect,  be  giving  to  the  officers  of  the  finance  depart- 
ment of  the  city  an  absolute  veto  check  over  the  discretionary 
power  of  the  board  of  supervisors,  although  the  interests  of  the 
city  and  county  are  the  same,  and  although,  by  a  provision  of 
the  same  act  of  April  15,  1857,  the  mayor  of  the  city  has  a 
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qualified  veto  power  over  "  every  act,  ordinance,  or  resolution" 
of  the  board  of  supervisors,  "  except  such  as  levy  any  special 
tax  or  taxes."  It  may  be  difficult  to  say  what  the  first  sentence 
of  the  act  of  April  15,  1857,  does  really  mean ;  but  I  cannot 
think  that  it  was  intended  to  effect  so  extraordinary  a  purpose. 

The  language  of  the  succeeding  sentence  of  section  6  of  the 
act  of  April  15,  1857,  is  broad  and  vague,  but, I  think  it  should 
be  considered  as  qualifying  the  previous  sentence.  It  declares 
that  "  all  moneys  drawn  from  the  treasury,  by  authority  of  the 
board  of  supervisors,  shall  be  upon  vouchers  for  the  expendi- 
ture thereof,  examined  and  allowed  by  the  auditor,  and  ap- 
proved by  the  comptroller,"  &c.  The  power  to  examine,  settle, 
and  allow  accounts,  is  one  thing,  and  the  power  to  examine, 
allow,  and  approve  vouchers,  is  another  thing.  The  word 
voucher  would  seem  to  mean  or  imply  evidence,  written  or 
otherwise,  of  the  truth  of  a  fact — that  the  service  had  been 
performed,  or  the  expenses  paid  or  incurred — not  evidence  <3f  a 
legal  or  mental  conclusion  on  the  question,  whether  the  service 
or  expenses,  assuming  the  service  and  the  expenses  to  have 
been  in  fact  performed,  paid,  or  incurred,  are  properly  county 
charges,  or  are  properly  allowable  when  the  account  for  them 
is  presented  for  allowance,  or  should  be  allowed  to  A.  B.  or 
to  C.  D. 

Now,  the  comptroller  makes  no  question  that  the  services  for 
which  the  sum  of  $3,378.20,  in  the  aggregate,  is  charged,  have 
not  been  performed. 

When  payment  was  demanded,  he  put  his  refusal  on  the 
ground  that  the  accounts,  or  subject-matters  of  the  accounts, 
were  not  legal  county  charges. 

But  if  the  word  vouchers,  as  used  in  section  6  of  the  act  of 
April  15,  1857,  should  be  extended  to  mean  proper  evidence  of 
the  action  of  the  board  of  supervisors,  in  auditing  and  allowing 
and  directing  the  payment  of  the  accounts,  what  other  or  further 
evidence  of  such  action  could  the  comptroller  or  auditor  have 
or  require  than  the  accounts  themselves,  with  the  resolutions 
of  the  board,  duly  approved  by  the  mayor,  allowing  them  and 
directing  their  payment. 

My  conclusion,  then,  is,  that  the  comptroller  had  no  right, 
under  section  6  of  the  act  of  April  15,  1857,  or  otherwise,  to 
refuse  payment  of  $3,376.26  of  the  third  account  mentioned  in 
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the  affidavit  of  the  relator,  conceded  to  be  for  services  in  actions 
brought  by,  or  in  the  name  of,  the  commissioners  of  excise ;  and 
that  as  to  that  sum,  and  part  of  the  disputed  account,  the  man- 
damus asked  for  should  be  granted. 

As  to  the  disputed  sum  or  amount  of  $525,  of  the  second 
account  mentioned  in  the  relator's  affidavit,  the  papers  before 
me  leave  me  in  doubt  whether  the  services  for  which  that  sum 
is  charged  were  in  actions  commenced  by  the  district-attorney, 
under  the  Metropolitan  Police  Act,  or  in  the  name  of  the  com- 
missioners of  excise,  under  the  Excise  Act.  The  relator,  in  his 
affidavit,  says  the  actions  were  brought  under  the  Excise  Act ; 
and  the  comptroller,  in  his  affidavit,  says  they  were  brought 
under  the  Police  Act.  The  comptroller  has  the  accounts.  Here 
is  a  mistake  of  fact  on  one  side  or  the  other,  which  can  easily 
be  corrected ;  but  it  would  not  be  proper,  I  think,  to  grant  the 
mandamus  as  to  this  sum  on  these  papers. 

'  But  as  to  this  disputed  sum  of  $525,  the  mandamus  is  denied 
without  prejudice  to  the  right  of  the  relator  to  renew  the  appli- 
cation upon  satisfactory  evidence  that  the  services  for  which 
that  sum  is  charged  were  in  fact  rendered  by  the  relator  in 
actions  brought  under  the  Excise  Act,  or  were  charged  by  him, 
and  allowed  by  the  board  of  supervisors,  as  rendered  in  such 
actions. 

Neither  party  should  have  costs  on  this  motion.  If  I  am 
correct  in  my  views  of  the  questions,  the  relator  demanded 
payment  of  more  than  he  was  entitled  to  demand  of  the 
comptroller ;  and  the  comptroller  refused  to  pay  a  large  portion 
of  the  third  account  mentioned  in  the  relator's  affidavit,  which 
he  ought  to  have  paid. 


204  ABBOTTS'  PRACTICE  REPORTS. 

The  People  on  rel.  McSpedon  a.  Haws. 

. 

THE  PEOPLE  on  rel.  McSPEDON  a.  HAWS. 
Supreme  Court,  First  District ;  General  Term,  May,  1861. 

COUNTY  CHARGES. — MANDAMUS. — JUDICIAL  DETERMINATION. — 

APPEAL. 

The  act  of  1860  (Laws  of  1860,  1024,  509,  §  6)  provided  that  the  supervisors  of  the 
city  and  county  of  New  York  should  raise  a  sum  to  pay  whatever  sum  within  a 
certain  amount  should  be  found  due  to  the  relators,  and  authorized  the  comp- 
troller to  pay  the  amount  when  the  same  should  be  judicially  determined. 

Held,  That  this  did  not  require  that  the  claimants  should  obtain  a  judicial 
determination  by  action,  as  a  preliminary  before  proceeding  by  mandamus,  but 
that,  on  their  application  for  a  mandamus  against  the  comptroller,  the  court 
might  order  a  reference  to  determine  the  amount. 

The  Legislature  has  the  absolute  power  to  determine  what  sums  shall  be  raised 
by  tax ;  and  it  is  no  objection  to  the  validity  of  a  law  directing  money  to  be  so 
raised  to  pay  a  claim,  that  the  amount  of  the  claim  is  not  liquidated  by  the 
statute,  but  left  to  be  ascertained  by  judicial  determination. 

Of  the  cases  in  which  mandamus  will  issue. 

Whenever  services  have  been  rendered  which  are  beneficial  to  a  county,  and  no 
specific  compensation  is  provided  by  law,  they  may  be  deemed  contingent 
charges,  of  the  allowance  of  which  the  supervisors  are  the  sole  judge,  unless  the 
Legislature  itself  provide  for  it. 

An  appeal  does  not  lie  from  an  order  of  reference  made  in  a  proceeding  upon 
mandamus.  An  order  of  reference,  even  if  it  settles  all  the  material  questions, 
is  not  appealable. 

Appeal  from  an  order  referring  it  to  a  referee  to  take  and 
state  ^.n  account  of  the  amount  due  to  the  relators. 

The  proceeding  was  an  application  for  a  mandamus  against 
the  comptroller  of  the  city  of  New  York. 

The  facts  are  fully  stated  in  our  report  of  the  previous  pro- 
ceedings in  this  controversy.  (11  Ante,  114;  12  Ib.,  70.) 
From  the  latter  decision  this  appeal  was  taken. 

BY  THE  COURT. — CLEKKE,  P.  J. — I.  The  position  taken  by 
the  counsel  for  the  defendant  in  his  seventh  point  is  disposed  of 
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by  the  act  of  April  17,  1860,  authorizing  the  supervisors 
county  of  New  York  to  raise  money  by  tax  for  city  and  county 
purposes.  By  section  6  of  the  act,  they  are  empowered  to 
raise  and  collect,  in  addition  to  the  ordinary  taxation,  the 
farther  sum,  not  exceeding  $80,0.00,  to  meet  and  pay  whatever 
sum,  up  to  that  amount,  may  be  found  due  to  the  contractors 
with  the  commissioners  of  records. 

Whether  the  Legislature  had  or  had  not  the  constitutional 
power  originally  to  appoint  the  commissioners  of  records,  under 
whose  direction  and  superintendence  the  work  was  done  ;  yet 
the  work  having  been  done,  and  the  Legislature  determining 
that  the  work  was  a  service  rendered  to  the  county,  they  had 
the  right  to  tax  the  inhabitants  of  that  portion  of  the  State  to 
pay  for  it ;  although  it  cannot  authorize  the  taking  of  the  prop- 
erty of  an  individual  for  public  purposes  without  compensation, 
or  for  private  purposes  with  or  without  compensation,  yet  it 
has  the  absolute  power  to  determine  what  sums  shall  be  raised 
by  taxation,  and  the  purposes  to  which  they  shall  be  applied. 

It  can  make  appropriations  of  money  whenever  the  public 
well-being  requires,  and  of  this  it  alone  is  the  sole  judge. 

It  can  apportion  the  public  burdens  among  all  the  tax-paying 
citizens  of  the  State,  or  among  those  of  a  particular  section  or 
territorial  division.  (Town  of  Guilford  a.  Supervisors  of  Che- 
nango  County,  3  Kern.,  143 ;  People  a.  Mayor  of  Brooklyn, 
4  Comst.,  419.) 

In  the  present  case,  the  Legislature  has  deemed  it  proper  to 
determine  that  the  work  performed  by  the  relators  for  the 
county  is  for  the  public  good ;  and,  without  any  reference  as  to 
the  mode  by  which  they  were  authorized  to  enter  upon  the 
performance  of  this  work,  it  has  enacted  that  they  shall  receive 
compensation  for  it,  and  has  taxed  the  inhabitants  of  this  division 
of  the  State  for  that  purpose. 

It  is  no  objection  to  this  that  the  Legislature  has  not  declared 
the  precise  amount  of  the  claim,  being  ignorant  of  the  exact 
value  of  the  service ;  the  act  specifies  a  maximum  amount, 
beyond  which  the  relator  shall  receive  nothing,  at  least  in  this 
way,  for  the  services  already  rendered,  and  it  indicates  the 
method  by  which  the  actual  amount  due  shall  be  ascertained. 

This  the  Legislature  has  as  much  authority  to  do  as  to  specify 
the  exact  sum  absolutely  in  the  first  instance ;  and  in  neither 


206  ABBOTTS'  PRACTICE  REPORTS. 

The  People  on  rd.  McSpedon  a.  Haws. 

case  have  the  courts  power  to  supervise  or  review  the  action  of 
that  branch  of  the  government. 

II.  The  only  question,  then,  that  remains,  arises  on  the  inter-  • 
pretation  of  the  last  sentence  of  the  section  to  which  I  have 
referred.  It  authorizes  the  comptroller  to  pay  the  amount, 
when  it  shall  be  judicially  determined.  Does  this  require  that 
an  ordinary  action  shall  be  commenced  against  the  board  of 
supervisors,  and  a  judgment  recovered  in  it,  before  the  comp- 
troller shall  pay  any  amount,  or  shall  the  amount  be  determined 
in  any  way  which  the  court  may  deem  expedient  ?  What  the 
Legislature  intended  by  this  phrase  can  only  be  ascertained  by 
considering  what  was  the  legal  method  of  enforcing  claims  of 
this  nature  against  the  board  of  supervisors,  at  the  time  the  act 
of  1860  was  passed. 

If  the  remedy  by  an  ordinary  action  could  be  sustained,  it 
would  be  reasonable  to  suppose  that  the  Legislature  intended 
that  this  method  of  judicial  determination  should  be  adopted; 
otherwise,  if  the  only  method  by  which  redress  could  be  ob- 
tained was  by  the  extraordinary  remedy  by  writ  of  mandamus, 
it  is  fair  to  assume  that  the  judicial  determination  may  be  pro- 
vided for  under  the  proceedings  in  that  writ,  in  such  a  manner 
as  the  court  entertaining  the  proceedings  may  deem  most  con- 
venient and  conducive  to  the  end  contemplated  by  the  Legis- 
lature ;  all  constitutional  questions  as  to  the  appointment  of  the 
commissioners,  all  questions  relating  to  the  utility  of  the  work ; 
in  short,  all  questions  as  to  the  meritorious  nature  of  the  claim 
being  disposed  of  by  that  body  in  its  sovereign  capacity. 

The  only  remaining  subject  of  the  inquiry  was  the  precise 
amount  of  that  claim,  which  it  left  to  be  determined  by  some 
other  tribunal. 

Nothing  is  better  established  than  that  generally  a  writ  of 
mandamus  will  not  lie  where  an  adequate  remedy  by  action 
exists. 

The  writ  of  mandamus  is  a  high  prerogative  writ,  of  which 
the  remedial  power  is  most  effective  and  most  extensive. 

It  was  devised  to  supply  a  defect  in  the  administration  of 
justice.  It  is  directed  to  any  natural  person,  corporation,  or 
inferior  court  of  judicature,  requiring  them  to  do  some  specific 
thing  which  the  Supreme  Court  has  resolved  it  is  their  peculiar 
office  and  duty  to  do. 
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It  lies  to  compel  the  admission  or  restoration  of  the  party 
applying,  to  any  office  or  franchise  of  a  public  nature. 

It  lies  for  the  production,  inspection,  or  delivery  of  public 
books  or  papers ;  for  the  surrender  of  the  regalia  of  a  corpora- 
tion ;  to  oblige  bodies  corporate  to  affix  their  common  seal ;  to 
compel  the  holding  of  a  court ;  and  for  an  infinite  number  of 
other  purposes,  which  it  is  impossible  minutely  to  recite.  (3 
BlacksL,  110.) 

In  some  cases,  this  writ  may  be  issued  where  the  injured 
party  has  another  more  tedious  method  of  redress,  as  in  the 
case  of  admission  or  restitution  to  an  office.  Where,  how- 
ever, the  party  has  a  complete  and  specific  redress  at  law,  the 
circumstance  of  its  being  a  more  tedious  method  will  not  be 
sufficient  to  warrant  the  court  in  granting  a  mandamus. 

There  must  be  not  only  a  specific  legal  right,  but  generally 
the  want  of  a  specific  legal  remedy,  in  order  to  found  an  appli- 
cation for  this  writ.  (Lord  Ellenborough,  8  East,  219.) 

But  will  never  be  granted  when  there  is  a  plain  and  ade- 
quate remedy  by  action,  for  the  party  aggrieved.  (Exp.  Lynch, 
2  Hill,  45.) 

But  in  the  present  case,  had  the  relators  a  remedy  by  action  ? 

The  Revised  Statutes  very  amply  and  specifically  provide  for 
the  cases  in  which  supervisors,  boards  of  supervisors,  and  coun- 
ties may  be  sued.  (l.JS&o.  Stat.,  377,  384 ;  2  Ib.,  473.) 

According  to  these  provisions,  the  counties  may  be  sued  for 
certain  claims,  or  in  respect  of  certain  causes  of  actions  or  con- 
troversies, but  not  every  claim,  cause  of  action,  or  controversy. 
I  agree  entirely  with  the  views  presented  by  Mr.  Justice  Oak- 
ley, in  Brady  a.  Supervisors  of  New  York  (2  Sandf.,  460), 
"  That  those  sections  of  the  Revised  Statutes  were  intended  to 
provide  a  remedy  against  a  county  for  such  causes  of  action 
(and  no  other)  as  could  not  be  presented  to,  and  examined  and 
allowed  by,  the  board  of  supervisors  as  county  charges.  But 
every  claim  which  is  a  county  charge  is  to  be  audited  and  al- 
lowed by  the  board  of  supervisors,  who  are  a  judicial  body, 
constituted  by  law  to  decide  all  matters  of  account  between 
individuals  and  the  public  body  composing  the  county  which 
they  represent.  The  statute  virtually  makes  the  board  a  court 
of  arbitration,  to  which  all  parties  having  claims  against  their 
respective  counties,  other  than  those  of  the  indefinite  kind 
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before  referred  to,  must  submit  such  claims  for  examination, 
audit,  and  allowance." 

The  opinion  which  I  have  quoted  shows  that  all  the  cases 
establish  this  general  principle — that  whenever  services  have 
been  rendered  which  are  beneficial  to  a  county,  and  no  specific 
compensation  is  provided  for  the  same  by  law,  they  shall  be 
deemed  contingent  charges  against  the  county.  Of  the  allow- 
ance of  such  charges,  the  board  of  supervisors,  as  we  have  seen, 
is  the  sole  judge,  unless  the  supreme  Legislature  itself  should 
allow  and  provide  for  it,  as  in  the  present  case. 

The  relators  then  had  no  remedy  by  action ;  and  the  only 
remedy  to  which  they  could  resort  for  redress  was  the  writ  of 
mandamus.  The  Legislature  could  not,  therefore,  have  intend- 
ed by  the  terms  "judicial  determination"  a  determination  by 
action,  because  such  a  remedy  did  not  exist  in  favor  of  the  re- 
lators. 

The  relators  could  have  had  no  judicial  determination  except 
in  a  proceeding  of  this  nature;  and  in  the. absence  of  any  spe- 
cific direction  in  the  act,  as  to  the  manner  of  this  determination, 
it  would  be  unreasonable  to  infer  that  any  other  mode  was  in- 
tended than  that  which  the  court,  where  the  proceedings  by 
mandamus  were  pending,  may  deem  expedient. 

We  are,  therefore,  unanimously  of  opinion  that  the  remedy 
adopted  by  the  relators  is  the  proper  one,  and  that  the  decision 
of  the  special  term  is  correct. 

But  as  we  find  that  the  decision  appealed  from  is  not,  strictly 
speaking,  a  final  judgment,  although  it  decides  the  merits  of 
the  controversy,  we  must  dismiss  the  appeal  instead  of  affirming 
the  judgment. 

Whenever  a  case  is  referred  by  the  special  term,  even  when 
it  settles  in  its  order  all  the  essential  points  at  issue,  it  is  nothing 
but  an  interlocutory  order,  and  no  final  judgment  can  be  en- 
tered until  the  coming  in  of  the  report. 

There  can  be  an  appeal  only  from  a  final  judgment. 

Appeal  dismissed,  with  costs. 
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THE  BRIDGEPORT  INSURANCE  CO.  a.  WILSON. 

New  York  Superior  Court;  General  Term,  March,  1861. 

COSTS  OF  SEVERAL  DEFENDANTS. 

Where  there  are  several  defendants,  who  make  separate  defences,  and  each  succeed, 
each  is  presumptively  entitled  to  a  full  bill  of  costs,  unless  it  Appears  that  the 
defences  were  severed  for  the  sake  of  costs,  and  of  oppressing  plaintiff. 

Appeal  from  an  order  adjusting  costs. 
The  facts  appear  in  the  opinion. 

BT  THE  COURT. — HOFFMAN,  J. — This  is  an  appeal  from  an 
order  adjusting  costs,  on  an  appeal  from  the  adjustment  of 
the  clerk. 

The  action  was  brought  against  four  defendants  on  an  in- 
demnity-bond. Three  are  described  as  principals,  and  one  as 
surety.  The  three  were  partners  at  the  time  of  giving  the 
bond,  but  not  at  the  commencement  of  the  action.  Two  of 
the  partners  put  in  a  joint  answer.  Goll,  the  other  former 
partner,  appeared  and  answered  separately,  as  did  Brewster, 
the  surety;  all  by  separate  attorneys,  in  no  way  connected 
with  each  other. 

The  several  defendants  were  united  in  interest.  The  bond 
was  joint.  The  answers  were  almost  identical;  the  same  in 
'language,  containing  the  same  defences  in  each  instance. 

The  complaint  has  been  dismissed,  and  judgment  given  for 
the  defendants.  The  order  appealed  from  allows  full  bills  of 
costs  for  the  defendants  against  the  plaintiff. 

Section  305  of  the  Code  provides  that  costs  shall  be  allowed 
of  course  to  the  defendant,  in  the  action  mentioned  in  section 
304,  unless  the  plaintiff  be  entitled  to  costs. 

This,  no  doubt,  is  to  be  construed  as  applicable  to  the  case  of 

several  defendants,  as  to  one;  and  to  several  defending  col- 
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lectivelj  as  one  defendant.  It  does  not  exclude  the  idea  of 
costs  being  allowed  to  one  or  more  of  several  defendants  de- 
fending separately. 

Section  306  does  provide  for  such  a  case,  when  some  of  the 
defendants,  who  make  separate  defences,  succeed,  and  others 
fail.  But  this  is  only  when  such  defendants  are  not  united  in 
interest.  The  court,  in  such  cases,  is  allowed  to  give  costs  to 
such  of  the  defendants  as  have  judgment  in  their  favor. 

It  is  an  argument  of  no  little  weight,  that,  when  the  Code  has 
expressly  authorized  a  separate  award  of  costs  to  successful 
defendants  not  united  in  interest,  it  would  seem  to  exclude  a 
similar  power  when  they  are  so  united. 

Yet  we  cannot  conceive  that  the  Legislature  meant  to  de- 
prive a  defendant,  though  united  in  interest,  of  the  privilege 
of  defending  at  the  expense  of  the  plaintiff,  by  an  attorney  of 
his  own  selection.  By  the  rules  of  pleading,  formerly,  they 
could  all  have  united  in  the  plea ;  but  if  they  severed,  they  did 
not  commit  the  fault  of  duplicity  in  the  pleading.  (Ckitty  on 
PL,  1,  506.) 

In  Corbet  a.  "Ward  (3  Bosw.,  632),  there  was  an  action  against 
two  defendants  for  recovery  of  money,  for  services  alleged  to 
have  been  rendered  to  them,  and  on  their  promise  to  pay 
therefor ;  and  the  referee  decided  that  the  plaintiff  could  have 
judgment  against  one,  but  not  against  the  other;  and  a  judg- 
ment was  entered  against  the  one,  and  the  action  dismissed  as 
to  the  other.  It  was  held  that  the  costs  of  the  successful  de- 
fendant could  be  allowed.  Decker  a.  Gardner  (4  Seld.,  29)  was 
referred  to,  in  which  the  defendants  had  put  in  a  single  answer, 
in  which  each  defendant  stated  separately,  and  not  jointly,  the 
matters  of  defence  on  which  he  relied.  The  jury  found  a  ver- 
dict against  one,  which  carried  costs,  and  a  verdict  for  the  other. 
The  Court  of  Appeals  decided  that  the  defendant  was  entitled 
to  costs,  as  of  course,  under  section  305.  That,  it  is  true,  was 
an  action  in  tort,  and  this  is  an  action  on  contract ;  but,  in 
our  view  of  the  meaning  of  section  305,  this  difference  is  un- 
important. 

'  The  true  construction  of  section  305  is,  then,  to  give  to  each 
of  several  defendants,  who  succeeds,  his  costs,  and  at  least  pre- 
sumptively he  is  entitled  to  them,  whether  he  has  united  in  a 
common,  or  made  a  separate  defence,  by  a  different  attorney. 
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The  general  power  of  the  court  may,  howerer,  be  sufficient 
to  control  the  subject,  when  it  appears  that  there  has  been  a 
separation  for  the  mere  purpose  of  increasing  the  costs  and 
oppressing  the  plaintiff.  In  the  Court  of  Chancery  such  power 
was  exercised  by  the  80th  Rule  of  1 830.  (See  also  "Wendell  a. 
Lewis,  8  Paige,  618;  and  Gaunt  a.  Taylor,  2  Bemoan,  346.) 

No  case  like  that  suggested  being  made  out  by  the  plaintiff, 
the  order  appealed  from  must  be  affirmed  with  costs. 

WHITE,  J. — In  this  case  an  appeal  is  taken  to  the  general 
term  from  an  order  made  by  the  court  at  special  term,  deny- 
ing the  plaintiffs'  motion  for  a  retaxation  of  the  defendants' 
costs  in  this  action.  , 

The  suit  was  brought  upon  an  indemnity-bond  executed  by 
the  defendants,  Thomas  Wilson,  James  E.  Goll,  Henry  P.  Wil- 
son, and  Henry  Brewster.  The  three  first-named  defendants 
were  partners  in  business  at  the  time  of  the  execution  of  the 
bond,  and  executed  it  as  principals.  The  other  defendant, 
Henry  Brewster,  executed  it  as  surety  for  his  co-defendants. 
He  is  and  was  then  a  resident  of  Connecticut.  The  other  de- 
fendants were  and  are  residents  of  the  city  of  New  York.  The 
partnership  existing  between  them  had  been  dissolved  before 
the  commencement  of  this  action,  and  the  defendant  Goll  was 
not  on  speaking  terms  with  his  former  copartners,  the  Wilsons, 
and  occupied  towards  them,  in  their  business  affairs,  an  antag- 
onistic position.  He  appeared,  therefore,  and  answered  sep- 
arately by  Platt,  Gerard  &  Buckley,  his  attorneys.  The  de- 
fendants Wilson  appeared  and  answered  by  James  W.  Wilson, 
as  their  attorney;  and  the  defendant  Brewster  appeared  and 
answered  in  like  manner  separately,  by  William  D.  Booth,  his 
attorney. 

The  defendants  having  succeeded  in  the  action,  three  bills  of 
costs,  one  for  each  defendant,  or  sets  of  defendants,  appearing 
and  defending  separately,  were  taxed  or  adjusted  by  the  clerk 
against  the  opposition  of  the  plaintiffs,  who  appealed  from  that 
taxation  to  the  special  term  of  this  court,  alleging  that  only  one 
bill  could  be  taxed  for  all  the  defendants ;  that  the  defence% 
were  all  one  and  the  same,  and  that  the  defendants  should  not 
be  allowed  to  sever,  and  thus  unnecessarily  and  improperly 
seek  to  oppress  the  plaintiff  with  more  costs  than  were  required 
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for  the  proper  protection  of  their  rights, — those  rights  being 
common  to  all,  and  the  interest  of  all  the  defendants  in  the 
subject-matter  of  the  controversy  being  a  joint  interest,  and  no 
one  defendant  having  any  objection  to  present  to  the  plaintiffs' 
recovery,  which  was  not  equally  available  for  and  possessed  by 
all  the  other  defendants. 

It  is  true  that  the  court  will  not  permit  any  litigant  before  it 
to  conduct  the  defence  or  prosecution  of  an  action  in  an  oppres- 
sive manner,  when  it  has  the  opportunity  or  means  to  interpose 
its  authority,  and  prevent  injustice  of  that  character.  It  will 
not,  when  it  can  prevent  it,  permit  a  party  to  realize  the  unjust 
fruit  of  proceedings  taken  in  a  cause,  not  for  the  purpose  of 
protecting  or  enforcing  any  right,  but  solely  with  a  design  to 
mulqt  an  adversary  in  unnecessary  and  unreasonable  costs. 
And  if  the  severance  of  the  defence  in  this  action  was  of  the 
character  alleged  by  the  plaintiffs, — that  is,  if  it  were  a  mere 
unnecessary  and  oppressive  device  to  extract  treble  costs  from 
an  opponent, — it  would  be  such  a  case  as  the  court  could  and 
would  lay  its  hand  on  and  prevent  the  accomplishment. 

But  we  do  not  think  the  defendants  in  this  action  are  obnox- 
ious to  a  charge  of  this  kind.  The  affidavits  and  papers  upon 
which  the  appeal  has  been  argued  before  us  fully  disprove  any 
improper  motive  or  purpose  such  as  is  alleged  against  them. 
Hostile  relations  subsisted  between  some  of  the  defendants,  and 
it  would  hardly  be  reasonable  to  require  that  either  of  them 
should,  under  such  circumstances,  relinquish  the  right  which 
every  man  possesses  to  defend  himself  in  person,  or  by  his  own 
attorney,  and  place  his  cause  in  the  hands  of  parties  with  whom 
he  was  at  variance,  and  with  whom  it  would  not  be  in  human 
nature  that  he  could  feel  that  he  was  as  safe  as  if  he  had  re- 
tained the  matter  under  his  own  control. 

The  other  defendant,  Brewster,  was  a  surety,  residing  in 
another  State,  unconnected  in  any  manner  with  his  co-defend- 
ants ;  and  thus  situated,  and  in  view  of  the  embarrassments  and 
controversies  in  which  the  parties  for  whom  he  had  become  re- 
sponsible were  involved,  it  was  neither  improper  nor  surpris- 
ing that  he  should  choose  not  to  abdicate  the  management  of 
his  own  defence  in  favor  of  those  who  had  brought  him  into 
the  peril  which  rendered  a  defence  necessary. 

There  appearing,  therefore,  to  be  nothing  collusive  or  unfair, 
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but,  on  the  contrary,  that  the  defences  were  conducted  sepa- 
rately in  good  faith,  there  is  no  ground  remaining  upon  which 
the  defendants'  right  to  recover  costs  severally,  as  they  have 
appeared,  can  be  denied. 

In  all  actions  "  for  the  recovery  of  money,"  section  305  of 
the  Code  gives  a  defendant  costs  as  a  matter  of  right  and  of 
course,  when  the  plaintiff,  under  the  provisions  of  section  304, 
is  not  entitled  to  them.  And  this  is  the  rule  whether  the 
action  is  founded  in  tort  or  on  contract.  (Decker  a.  Gardner, 
4  Seld.,  29 ;  Corbett  a.  Ward,  3  Bosw.,  632.) 

To  give  but  one  bill  of  costs,  where  several  defendants  have 
justifiably  severed  in  their  defences,  and  appeared  separately 
by  different  attorneys,  would  not  be  giving  to  them  the  full 
measure  of  indemnity  to  which  the  law  entitles  them.  This  is 
the  view  which  has  always  been  taken  of  this  question  under 
both  the  old  and  present  systems  of  practice.  The  case  of  Cas- 
tellanos  a.  Beauville  (2  Sandf.,  670),  in  this  court,  was  decided 
upon  this  principle ;  and  we  do  not  think  the  amendment  of 
1851  to  section  306  of  the  Code,  which  has  been  referred  to  by 
the  counsel  for  the  plaintiffs,  affects  this  particular  question, 
this  case  not  being  one  embraced  within  that  section  of  the 
Code. 

The  order,  therefore,  made  at  special  term,  must  be  affirmed, 
with  ten  dollars  costs  to  the  defendants. 


ROBB  a.  MACDONALD. 

New  York  Common  Pleas  ;  General  Term,  March,  1861. 

SECURITY  FOR  COSTS. — JURISDICTION  OF  NEW  YORK  COMMON 

PLEAS. 

A  resident  of  the  State  who  is  a  party  to  an  action  in  the  New  York  Common 
Pleas,  cannot  be  required  to  give  security  for  costs  on  the  ground  that  he  is  not 
a  resident  of  the  city  and  county  of  New  York. 

Since  by  the  acts  of  1840  and  1844  judgments  of  the  New  York  Common  Pleas 
may  be  docketed  in  any  county,  and  executions  issued  therein,  and  such  dockets 
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are  declared  under  the  control  of  that  court, — a  plaintiff  resident  within  the 
State  is  to  be  deemed  resident  within  the  jurisdiction  of  the  court,  under  the 
provisions  of  the  statute  relating  to  security  for  costs. 

Appeal  from  an  order  requiring  security  for  costs. 

The  plaintiff  was  a  resident  of  the  county  of  Kings,  and  the 
defendant  on  that  ground  obtained  an  order  requiring  him  to 
tile  security  for  costs. 

From  this  order  the  plaintiff  appealed. 

BY  THE  COURT. — HILTON,  J. — A  plaintiff  bringing  an  action 
in  this  court  cannot,  in  my  opinion,  be  regarded  as  residing 
beyond  its  jurisdiction  when  he  lives  within  the  reach  of  the 
final  process,  which  the  court  may  issue  to  enforce  its  judg- 
ment. 

When  the  provisions  of  the  Revised  Statutes  respecting  secu- 
rity for  costs  (2  Rev.  Stat.,  620,  §  1)  were  enacted,  this  court 
possessed  no  power  to  issue  or  enforce  its  mesne  or  final  process 
without  the  county  of  New  York,  except  that  the  attendance  of 
witnesses  might  be  compelled  by  its  subpoena,  served  in  any 
county  of  the  State.  (/J.,  276,  §  1.)  Its  judgments  were  en- 
tered in  the  office  of  its  clerk,  and  could  only  be  enforced 
against  the  person  or  property  of  a  party  found  within  the 
county.  (Ib.,  360,  §§  10,  11,  13;  363,  §§  1,  2.) 

Its  jurisdiction  was  thus  limited,  down  to  1840,  when,  by  the 
act  of  May  14  (Laws  of  1840,  327,  §  29),  it  was  declared  that 
all  judgments  thereafter  recovered  may  be  docketed  in  any 
other  county  in  the  State,  with  the  like  effect  as  to  lien  and 
otherwise,  as  is  provided  in  relation  to  judgments  in  the 
Supreme  Court ;  and  in  like  manner  an  execution  may  be 
issued  to  the  sheriff  of  any  county  in  which  the  judgment  is 
thus  docketed.  (§  30.)  In  1844,  and,  as  it  would  seem,  for 
the  purpose  of.  vesting  the  court  with  complete  and  ample 
power  over  its  judgments,  whenever  docketed  within  the  State, 
it  was  declared  (Laws  of  1844,  90,  §§  6,  7),  that  it  should 
"have  and  possess  the  same  jurisdiction  and  power  concern- 
ing such  dockets  of  its  judgments  kept  by  the  several  county 
clerks,  which  the  Supreme  Court  possesses  concerning  the 
dockets  of  its  judgments  in  the  offices  of  its  clerks;  and  may, 
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in  the  same  cases,  direct  the  Amending  and  correcting  of  such 
dockets,  and  the  docketing  of  judgments  nunc  pro  tune  with 
said  county  clerks." 

In  the  present  case,  it  appears  that  the  plaintiff  is  a  resident 
of  the  county  of  Kings  ;  and  on  that  fact  being  shown  by  -affi- 
davit, the  judge,  at  special  term,  acting  in  accordance  with  the 
long-existing  practice  of  the  court,  originating  prior  to  1840, 
required  the  plaintiff  to  file  security  for  the  defendant's  costs. 
From  this  order  the  plaintiff  has  appealed,  and  for  the  first 
time,  as  far  as  I  have  been  able  to  ascertain,  the  question  as  to 
the  effect  of  the  laws  of  1840  and  1844  has  been  brought  before 
the  general  term  for  its  consideration. 

As  the  reason  for  this  practice  has  long  ago  ceased  to  exist, 
I  think  the  practice  should  likewise  cease.  (Hicks  a.  Payson, 
7  Abbotts'  Pr.,  326  ;  Code,  §§  288,  289.) 

The  order  appealed  from  should  be  reversed,  but  without 
costs. 


WATSON  a.  GAGE. 


*»t 

New  York  Common  Pleas;  General  Term,  February,  1861. 
.EXAMINATION  OF  PARTY. 

The  examination  of  a  party,  which  the  Code  permits  before  trial  as  a  substitute  for 
the  examination  at  the  trial  (Code,  §  391),  cannot  be  had  until  after  issue  joined. 

Appeal  from  an  order  directing  one  of  the  parties  to  be 
examined. 

BY  THE  COURT. — BRADY,  J. — The  defendants  sought  to  exam- 
ine Wm.  Watson,  one  of  the  plaintiffs,  before  issue  joined.  The 
plaintiffs  objected,  and  the  objection  being  overruled,  an  order 
was  made  directing  Wm.  Watson  to  attend  and  be  examined 
before  one  of  the  judges  of  this  court.  From  that  order  the 
plaintiffs  appealed.  The  question  presented  by  this  appeal  was 
considered  in  Suydam  a.  Suydam  (11  How.  Pr.,  518) ;  Balbiani 
a.  Grasheim  (2  Code  R.,  75) ;  Chichester  et  al.  a.  Livingston 
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et  al  (3  Sandf.,  71 S),  and  decided  adversely  to  the  right 
claimed.  The  reasons  assigned  in  Suydam  a.  Suydam,  and  in 
Chichester  a.  Livingston,  are  clearly  and  fully  stated,  and  ren- 
der it  unnecessary  to  make  any  comments  on  the  sections  re- 
lating to  the  examination  contemplated.  A  similar  rule  is 
recognized  in  Huelin  a.  Ridner  (6  Abbott*?  Pr.^  19).  In  Leeds 
«.  Brown  (5  Abbott^  Pr.}  418),  the  point  involved  in  this  case 
does  not  appear  to  have  been  considered.  It  does  not  appear, 
from  that  case,  whether  the  examination  was  before  or  after 
issue,  and  it  cannot  be  regarded  as  an  authority  in  conflict  with 
the  cases  cited. 
The  order  at  special  term  should  be  reversed,  with  $10  costs. 

HILTON,  J. — Under  section  390  of  the  Code,  a  party  may  be 
examined  at  the  trial,  or  on  commission ;  or  upon  a  state  of  facts 
being  shown,  as  required  by  3  Rev.  Stat,  5  ed.,  673,  §  2,  he  may 
be  examined  conditionally. 

Section  391  further  provides  that  this  examination,  instead  of 
being  had  at  the  trial,  may  be  had  at  any  time  before,  at  the 
option  of  the  party  claiming  it ;  and  the  notice  to  attend  and  be 
examined  must  be  a  summon!  of  at  least  five  days,  unless  the 
judge  before  whom  the  examination  is  to  be  had  shall  otherwise 
order. 

Thus  far  there  is  nothing  to  prevent  the  compulsory  exami- 
nation of  a  party,  at  the  option  of  his  adversary  at  any  time 
after  the  action  has  been  commenced  by  the  service  of  sum- 
mons, and  before  a  complaint  has  been  prepared ;  but  by  refer- 
ring to  section  395,  and  which  must  be  read  in  connection  with 
sections  390  and  391,  we  find  that  the  party  thus  called  may  be 
examined  on  his  own  behalf  "  in  respect  to  any  matter  pertinent 
to  the  issue," — thus,  to  my  mind,  clearly  indicating  that  the  ex- 
amination contemplated  was  only  to  be  had  after  issue  joined, 
except  in  the  single  instance  of  the  party  being  examined  con- 
ditionally;  and  in  such  case,  the  order  for  his  examination  could 
only  be  obtained  upon  an  affidavit  showing,  as  required  by  the 
Revised  Statutes  (supra),  such  facts  as  would  entitle  a  party  to 
the  de  bene  esse  examination  of  a  witness.  And  I  may  also  add, 
that  testimony  thus  taken  could  not  be  read  at  the  trial,  unless 
it  was  previously  shown  that  the  party  examined  was  then 
absent  from  the  State,  or  from  some  other  cause  his  attendance 
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could  not  then  be  compelled  by  the  ordinary  legal  process.  (3 
Rev.  Stat.,  5  ed.,  674,  §  7.) 

The  examination  upon  commission,  of  course,  cannot  be  had 
until  after  issue  joined.  (3  Rev.  Stat.,  675,  §  11.) 

It  will  thus  be  perceived  that  the  examination  of  a  party, 
which  the  Code  permits  before  trial  as  a  substitute  for  the 
examination  at  the  trial,  and  which  may  be  then  read  by  either 
party  as  a  right  and  of  course,  is  one  in  which  the  party  occu- 
pies the  position  of  a  witness,  and  is  subject  to  the  same  rules 
of  examination.  That  is,  he  is  first  examined  in  chief  by  the 
adversary  calling  him ;  and  then  he  is  entitled,  by  way  of  cross- 
examination,  to  be  examined  on  his  own  behalf,  "  as  to  any 
matters  pertinent  to  the  issue"  (§  395).  This  cannot  be  done 
until  after  issue  has  been  joined ;  and  as  the  right  under  such 
circumstances  to  be  examined  on  his  own  behalf,  is  given  in 
plain  and  positive  terms  by  the  last-mentioned  section,  I  do  not 
see  how  we  can  give  effect  to  the  provision  but  by  holding  that 
this  examination  cannot  be  had  at  the  mere  option  of  a  party  to 
the  suit  prior  to  the  joining  of  issue. 

Order  reversed. 


TRAIN  a.  BROWN. 

Supreme  Court,  First  District ;  General  Term,  December,  1860. 
EVIDENCE. — CONTRADICTING  BOOKS  OF  ACCOUNT. 

In  an  action  in  which  the  plaintiffs  books  are  called  for  by  the  defendant  as  evi- 
dence, and  produced  accordingly,  the  defendant  is  not  bound  by  them  so  that 
he  cannot  show  that  there  were  other  books,  or  that  the  page  upon  which  the 
account  against  him  appears  was  originally  without  his  name.  He  is  at  liberty, 
notwithstanding  the  books  produced,  to  show  that  at  a  certain  tiftie  the  mat- 
ters in  suit  were  charged  by  plaintiff,  not  against  defendant,  but  against  third 
parties. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 
The  facts  are  stated  in  the  opinion. 

G.  T.  Jenks  for  the  appellant. 

T.  C.  T.  Buckley  for  the  respondents. 
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BY  THE  COURT. — SUTHERLAND,  J. — The  question  in  this  case 
was,  whether  the  outfit  and  supplies  furnished  by  the  plaintiffs 
for  the  bark  Yaletta,  and  which  it  was  admitted  were  actually 
used  for  the  bark,  were  bought  by  Ingalls  &  Shepard  or  by  the 
defendant.  Part  of  the  goods  were  sent  by  plaintiffs  to  Ingalls 
&  Shepard,  the  builders,  at  Sullivan,  Maine,  part  were  deliv- 
ered to  riggers  in  Boston,  and  part  were  delivered  to  the  vessel 
while  lying  in  the  city  of  Boston.  The  question  on  the  trial 
before  the  referee  was,  whether  the  defendant  or  Ingalls  & 
S^epard  made  the  contract  of  purchase  with  the  plaintiffs. 
Did  the  plaintiffs  sell  the  goods  and  give  credit  for  the  same  to 
Ingalls  &  Shepard,  or  to  the  defendant  ? 

The  testimony  which  was  given  before  the  referee  on  this 
question  was  very  contradictory ;  and  being  a  question  of  fact, 
his  finding  on  the  question  must  be  held  to  be  conclusive. 

The  general  rule  is,  that  the  court  will  not  review  the  find- 
ing of  a  referee  on  a  question  of  fact,  where  the  evidence  is 
conflicting. 

But  various  rulings  of  the  referee  as  to  the  admissibility  of 
evidence  are  alleged  by  the  defendant  to  have  been  erroneous, 
and  he  asks  for  a  new  trial  on  that  ground. 

The  most  important  question  of  this  kind  is  presented  by  the 
exceptions  of  the  defendant  to  the  rulings  of  the  referee,  as  to 
the  admissibility  of  certain  evidence  to  show  that  at  a  certain 
time  the  books  of  the  plaintiff  contained  an  account  by  which 
the  goods  were  charged  to  Ingalls  &  Shepard,  and  not  to  the 
defendant. 

Ingalls,  who  was  sworn  as  a  witness  on  the  part  of  the  de- 
fendant, testified  that,  at  a  certain  time,  he  called  upon  the 
plaintiffs  at  their  office  in  Boston  for  the  footings  of  the  bark's 
bills,  and  that  Phipps  (one  of  the  plaintiffs)  opened  a  book 
which  he  (witness)  took  to  be  a  ledger,  and  footed  up  the 
account  in  his  presence,  and  gave  him  the  amounts  on  a  slip  of 
paper. 

The  defendant  then  substantially  offered  to  prove  by  the  wit- 
ness that,  by  the  account  in  the  book  which  he  saw,  the  goods 
were  charged  to  Ingalls  &  Shepard,  and  not  to  Brown,  the  de- 
fendant. The  referee  excluded  the  evidence,  it  being  admitted 
that  the  plaintiffs  had  been  duly  notified  to  produce  the  books, 
and  the  plaintiffs  stating  that  the  books  were  then  on  their  way 
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to  the  place  of  trial,  and  asking  that  the  examination  of  the 
witness  be  suspended  until  the  books  arrived.  The  examina- 
tion of  the  witness  was  suspended  until  the  following  Monday, 
when  the  plaintiffs  produced  certain  books  as  their  ledger, 
sales-book  or  day-book,  memorandum  or  order-book.  The  ex- 
amination of  the  witness  Ingalls  being  then  resumed,  he  was 
asked  to  look  at  the  books  produced  and  point  out  the  one  ex- 
amined by  himself  and  Phipps  at  the  time  he  had  spoken  of. 
The  witness  selected  the  ledger,  and  said  he  thought  that  was 
the  one.  He  was  then  asked  to  look  at  page  117,  and  say  if  he 
had  seen  that  account  before.  The  witness  said  that  was  not 
the  account  he  saw.  He  was  then  asked  to  look  at  the  sales- 
book.  He  said  he  did  not  recognize  the  account  he  saw.  He 
was  then  asked  and  answered  several  questions  about  the  ac- 
count he  saw,  which  it  is  not  important  to  specify  particularly, 
and  was  then  asked  this  question — "  Against  whom  was  the  ac- 
count made  out?"  The  plaintiffs  objected  to  this  question  as 
asking  for  the  contents  of  the  books,  when  the  books  were 
present.  The  referee  overruled  the  question,  and  the  defend- 
ant excepted. 

I  think  the  witness  should  have  been  permitted  to  answer 
the  question,  and  that  the  referee  erred  in  overruling  it. 

Considering  the  question  being  litigated  between  the  parties, 
it  was  of  course  material  to  the  defendant  to  show  that  the 
plaintiffs  had  in  their  books  charged  the  goods  to  Ingalls  & 
Shepard,  and  not  to  the  defendant ;  at  all  events,  to  show  to 
whom  they  had  charged  the  goods.  The  production  of  the 
books  and  the  testimony  of  Train  that  the  books  produced  were 
all  the  books  of  the  plaintiffs,  certainly  did  not  estop  the  defend- 
ant from  showing  that  at  a  certain  time  there  was  an  account 
in  one  of  their  books  by  which  the  goods  were  charged  to 
Ingalls  &  Shepard,  and  not  to  the  defendant. 

The  defendant  certainly  was  not  bound  by  the  production  of 
the  books,  so  that  he  could  not  show  that  there  were  other 
books,  or  that  the  account  at  page  117  of  the  ledger  produced 
was  at  one  time  without  the  name  of  the  defendant  at  its 
heading. 

If  Ingalls  had  sworn,  that  by  the  account  which  he  saw  the 
goods  were  charged  to  Ingalls  &  Shepard,  and  not  to  the  de- 
fendant, the  referee  might  not  have  believed  him,  or  might 
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have  supposed  that  he  was  mistaken,  but  that  does  not  affect 
the  question  of  the  admissibility  or  pertinence  of  the  evidence. 

Without  examining  any  other  exception  taken  by  the  defend- 
ant, I  think  that  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  on  the  ground  that  the  question  to  Ingalls  was 
improperly  overruled. 

Judgment  reversed. 


GRINNELL  a.  STEWART. 

Supreme  Court,  First  District;  General  Term,  December,  1860. 
MALICIOUS  PROSECUTION. — PBOBABLE  CAUSE. 

A  person's  belief  in  a  charge  made  by  him,  when  arising  from  his  own  negligence 
in  examining  the  evidence  within  his  reach,  does  not  constitute  probable  cause 
for  such  charge. 

In  an  action  for  malicious  prosecution  in  causing  plaintiff  to  be  arrested  on  a 
charge  of  fraud  in  contracting  a  debt,  it  appeared  that  the  plaintiff  had  obtained 
the  credit  upon  representations  that  he  was  the  owner  of  certain  real  property, 
and  referred  to  the  public  records  of  the  county  for  his  title,  and  the  defendants 
searched  those  records,  but  failed  to  trace  the  title,  which  in  fact  was  there  ; 
and  therefore  caused  the  arrest  of  plaintiff. 
Held,  that  this  did  not  show  probable  cause. 

Where  want  of  probable  cause  is  proved,  the  jury  may  infer  malice — that  is,  im- 
proper ana  indirect  motives. 

Appeal  from  judgment  dismissing  the  complaint. 

The  action  was  brought  by  the  plaintiff  against  three  defend- 
ants, Stewart,  Budd,  and  Avery,  for  malicious  prosecution  and 
false  imprisonment. 

At  the  circuit,  the  judge,  upon  the  Evidence  which  is  stated 
in  the  opinion,  directed  a  dismissal  of  the  complaint.  From  this 
judgment  the  plaintiff  now  appealed. 

James  T.  Brady,  for  the  appellant. 
Lawrence  J.  Goodale,  for  the  respondents. 
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BY  THE  COURT.* — BONNEY,  J. — This  is  an  action  for  malicious 
prosecution  and  false  imprisonment.  At  the  trial,  after  the  tes- 
timony was  closed,  the  presiding  justice  dismissed  the  complaint 
on  motion  of  defendants'  counsel,  on  the  grounds — 

1.  That  malice  was  not  shown  on  the  part  of  the  defendants, 
or  either  of  them,  in  instituting  the  proceedings  complained  of ; 

2.  That  plaintiff  had  not  shown  want  of  probable  cause  for 
instituting  said  proceedings ;  and, 

3.  That  the  detention  of  the  plaintiff,  while  held  under  the 
warrant  issued  in  said  proceedings,  did  not  amount  to  false 
imprisonment. 

The  proof  at  the  trial  was,  that  on  the  16th  of  December, 
1856,  a  warrant  for  the  arrest  of  the  plaintiff  was  issued  by  the 
county  judge  of  Jefferson  county,  on  the  complaint  and  affida- 
vits of  the  defendants  Stewart  and  Budd,  stating  (in  substance) 
that  in  June,  1856,  the  plaintiff  obtained  from  them,  or  their 
firm  in  New  York,  certain  property  by  falsely  and  fraudulently 
representing  that  he  was  worth  $20,000  over  and  above  all  his 
debts  and  liabilities,  and  that  his  property  consisted  of  the  one- 
half  of  the  Fashion  race-course  on  Long  Island,  of  which  he  was 
owner.  That  he  referred  to  the  records  in  Queens  county  clerk's 
office  for  evidence  of  such  ownership.  That  the  representations 
were  false,  and  plaintiff  owned  no  such  property.  That  on  the 
5th  of  December,  1856,  Budd  made  personal  examination  of  the 
record  in  said  clerk's  office,  and  found  that  said  race-course  was 
sold,  under  foreclosure  proceedings,  on  the  23d  of  January, 
1856,  to  Reuben  Parsons,  and  it  did  not  appear  that  plaintiff, 
after  that  time,  was  owner  of  such  race-course  or  any  part  of  it. 

Under  this  warrant  the  plaintiff  was  arrested  on  the  24th  of 
December,  1856,  in  the  city  of  New  York,  and  there  detained 
in  custody,  until  in  January  following,  when  he  was  taken  by 
an  officer  to  Jefferson  county ;  and  the  hearing  of  the  complaint 
was  commenced  before  the  county  judge  on  the  6th  and  con- 
tinued until  the  17th  of  January,  1857,  when  the  plaintiff  was 
discharged  and  the  complaint  dismissed. 

"When  the  arrest  was  made,  Avery  and  Stewart  were  present, 
and  told  the  officer  who  held  the  warrant  that  they  could  not 
arrange  matters,  and  he  must  take  the  plaintiff  prisoner.  They 

*  Present,  SUTHERLAND,  ALLBN,  and  BONNET,  JJ 
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said  that  the  plaintiff  had  made  false  pretences  to  them  that  he 
was  owner  of  property  on  Long  Island,  and  they  had  searched 
the  records  and  could  not  find  it.  The  plaintiff  then  insisted 
that  he  did  own  the  property,  and  had  not  deceived  them. 
Stewart  and  Avery  said  that  they  would  receive  $3,000,  or 
thereabouts,  and  release  the  plaintiff,  and  that  they  did  not  wish 
the  officer  to  take  him  directly  to  Jefferson  county,  because 
they  wanted  to  give  him  an  opportunity  to  settle ;  they  further 
said,  that  if  the  plaintiff  had  not  money  his  friends  had,  and  he 
could  get  it. 

On  the  trial  it  was  fully  proved  that  all  the  representations 
made  by  the  plaintiff  in  relation  to  his  ownership  of  one-half  of 
the  Fashion  race-course  were  true ;  that  his  ownership  did  ap- 
pear by  the  records  in  Queens  county  clerk's  office ;  that  he 
acquired  title  by  purchase  at  a  foreclosure  sale  in  January, 
1855,  and  paid  $26,800  in  cash  for  the  property;  that  his  deed 
was  recorded  in  said  clerk's  office  on  the  25th  of  February,  1855, 
and  duly  indexed,  and  that  the  judgment  record  in  that  fore- 
closure suit  was  filed  in  the  same  clerk's  office. 

It  was  also  proved  that,  on  the  examination  before  said  county 
judge,  the  defendant  Budd  testified  that  in  December,  1856,  he 
went  to  the  Queens  county  clerk's  office,  and,  with  the  assistance 
of  the  clerk,  found  that  plaintiff  had  no  title  to  any  property  in 
that  county  since  the  23d  of  January,  1856,  when  said  race- 
course was  sold  on  a  foreclosure  of  a  mortgage  and  purchased 
by  Reuben  Parsons ;  that  he  made  a  thorough  search ;  that  the 
deed  to  Parsons,  and  a  mortgage  made  by  him  immediately 
after  his  purchase  to  a  man  named  Hearne,  corresponded  to  the 
descriptions  of  the  premises  which  were  described  by  courses 
and  distances;  that  the  clerk  showed  him  the  papers,  among 
which  he  saw  the  report  of  the  referee  and  the  record  of  the 
deed  to  Parsons,  and  an  entry  in  the  book  of  notices  of  Us 
pendens. 

The  complaint,  notice  of  Us  pendens^  and  judgment  in  such 
foreclosure  suit,  and  the  referee's  deed  to  Parsons  under  said 
judgment,  and  his  report  of  the  sale,  were  then  put  in  evidence, 
in  and  by  each  of  which  it  distinctly  appeared  that  the  prem- 
ises BO  conveyed  to  the  plaintiff  by  the  deed  recorded  in  Febru- 
ary, 1855,  and  of  which  he  represented  himself  to  be  the  owner, 
were  not  included  in  the  sale  made  to  Parsons,  but  were  express- 
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}j  excepted  from  such  foreclosure  proceedings  and  sale  by 
description,  and  in  nearly  (if  not  exactly)  the  words  of  the  de- 
scription contained  in  said  deed  to  the  plaintiff. 

By  such  proof,  the  plaintiff,  in  my  opinion,  did  show  a  want 
of  probable  cause  for  instituting  said  proceedings  by  the  defend- 
ants against  him  for  alleged  fraudulent  representations.  He 
fully  and  clearly  prored  that  the  representations  made  by  him 
were  true  to  every  intent,  and  that  the  records  to  which  he 
referred  the  defendants,  distinctly  proved  them  to  be  true. 

But  it  is  said  that  one  of  the  defendants,  with  the  assistance 
of  said  county  clerk,  examined  said  records  and  failed  to  find 
therein  the  evidence  of  the  truth  of  the  plaintiff's  representa- 
tions, and  that  in  instituting  the  criminal  proceedings  against 
the  plaintiff,  he  and  the  other  defendants  acted  under  the  con- 
scientious (though  erroneous)  belief  that  the  representations 
made  by  the  plaintiff  were  false,  and  therefore  an  action  for 
malicious  prosecution  cannot  be  maintained  against  them ;  and 
cases  are  cited  for  the  principle  that  proof,  however  positive,  of 
the  innocence  of  a  party  accused  and  arrested,  is  not  sufficient 
evidence  of  want  of  probable  cause  for  making  complaint 
against  him,  to  sustain  an  action  for  malicious  prosecution 
against  the  prosecutor,  when  he  appears  to  have  acted  in  good 
faith  and  in  the  belief  that  his  charge  was  true.  (Murray  a. 
Long,  1  Wend.,  140 ;  Foshay  a.  Ferguson,  2  Den.,  617 ;  Yan- 
derbilt  a.  Mathis,  5  Duer,  304 ;  and  cases  referred  to.) 

The  principle  for  which  the  defendants  contend  is  not  ques- 
tioned ;  but  in  my  opinion  it  does  not  reach  this  case.  The 
principal,  if  not  only,  ground  for  the  complaint  made  against 
this. plaintiff,  was,  that  the  records  to  which  he  referred  as  proof 
of  the  truth  of  his  representations,  were  found  on  examination 
not  to  contain  such  proof,  but  to  prove  the  reverse  of  what  the 
plaintiff  had  asserted.  The  fact  was,  that  the  records  referred 
to,  and  which  one  of  the  defendants  testified  that  he  had  exam- 
ined, did  clearly  and  distinctly  prove  exactly  what  the  plaintiff 
had  stated ;  and  the  defendant  who  testified  in  relation  thereto, 
either  did  not  see  those  records  or  did  not  examine  them  with 
reasonable,  or  indeed  with  any  care,  or  he  had  not  the  capacity 
to  understand  a  plain  statement  of  facts ;  and  I  do  not  under- 
stand that  the  law  will  authorize  and  justify  a  complaint  and 
arrest  for  felony  on  the  ground  of  false  representations  by  the 
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accused,  when  positive  evidence  of  the  truth  of  his  representa- 
tions was  furnished  by  him  to  the  complainants  at  the  time 
when  the  representations  were  made.  If,  as  I  think,  there  was 
in  this  case  sufficient  proof  of  want  of  probable  cause,  malice 
might  be  therefore  inferred ;  and  whether  or  not  the  prosecution 
complained  of  was  malicious,  should  have  been  submitted  to 
the  jury.  By  malice,  I  understand  in  cases  like  the  present  to 
be  intended,  not  necessarily  spite  or  hatred  against  the  accused, 
but  wrong-mindedness  (mains  animus) — the  being  actuated  by 
improper  and  indirect  motives ;  and  in  my  opinion,  upon  the 
evidence  in  this  case,  it  might  very  properly  have  been  submit- 
ted to  the  jury  to  find  whether  these  defendants,  in  causing  the 
prosecution  and  arrest  of  the  plaintiff,  were  actuated  by  any 
regard  for  public  justice,  or  a  desire  that  a  supposed  offender 
against  law  and  morals  should  be  punished ;  or  whether  they 
intended  to  use  this  form  of  criminal  proceeding  for  their  pri- 
vate benefit,  to  compel  from  the  plaintiff  or  his  friends  the  pay- 
ment of  the  sum  of  three  thousand  dollars,  which  the  defendants 
claimed  was  due  to  them  from  the  plaintiff,  and  upon  receipt  of 
which  it  was  proved  they,  or  some  of  them,  said  they  would 
release  him. 

The  opinions  above  expressed  render  it  unnecessary  for  me 
now  to  consider  the  question  of  false  imprisonment,  the  decision 
of  which,  as  I  view  the  case,  will  depend  very  much,  if  not  en- 
tirely, on  the  determination  of  the  other  questions  involved  in 
the  action. 

The  order  dismissing  the  complaint  should  be  set  aside,  and  a 
new  trial  granted.  Costs  to  abide  the  event  of  the  action. 
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MALAM  a.  SIMPSON. 

Supreme  Court,  First  District;  Special  Term,  February,  1861. 
COSTS. — COURT. — DECISIONS  AT  GENERAL  AND  SPECIAL  TERMS. 

The  decision  of  a  general  term  of  the  Supreme  Court  at  general  term  in  any  dis- 
trict, is  binding  as  an  authority  upon  single  judges  in  the  same  or  any  other 
district,  until,  overruled  by  the  court  at  general  term. 

A  term-fee  of  $10  can  be  taxed  for  every  term  during  which  a  motion  for  a  new 
trial  on  a  case  is  on  the  special-term  calendar,  and  not  necessarily  reached  or 
postponed. 

The  case  of  Moore  a.  Cockroft  (9  How.  Pr.,  479)  followed,  in  preference  to  Jackett 
a.  Judd(18/d.,  385). 

Motion  for  readjustment  of  costs. 
The  facts  appear  in  the  opinion.   , 

D.  O.  Crosby,  for  the  motion. 
Irwin  S.  Spink,  opposed. 

BARNARD,  J. — The  question  presented  for  consideration  is, 
whether  a  term-fee  of  $10  can  be  taxed  for  every  term  that  a 
motion  for  a  new  trial  on  a  case  is  on  the  special-term  calendar, 
and  not  necessarily  reached  or  postponed. 

In  the  case  of  the  Mechanics'  Banking  Association  (10  How. 
Pr.,  400-),  the  general  term  of  the  Superior  Court  decided  the 
question  in  the  affirmative,  and  even  went  to  the  length  of 
holding  that  a  trial-fee  was  taxable. 

In  the  case  of  Moore  a.  Cockroft  (9  How.  Pr.,  479),  the  gen- 
eral term  of  the  Supreme  Court  (second  district)  also  decided  the 
question  in  the  affirmative,  but  held  that  a  trial-fee  could  not 
be  taxed.  These  two  cases  agree  in  holding  that  term-fees  are 
taxable.  There  are  in  addition  numerous  special-term  decisions 
holding  the  same  doctrine.  It  is  insisted  on  the  part  of  the  de- 
fendant's counsel,  that  the  case  of  Jaekett  a.  Judd  (18  How. 
Pr.,  385)  has  overruled  all  previous  decisions  on  this  question, 
including  the  above  two  general-term  decisions.  That  case,  it 
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is  true,  is  a  decision  directly  adverse  to  the  taxation  of  the  terra- 
fees  in  question.  It  is,  however,  a  mistake  to  suppose  that  the 
last  decision  on  a  point  overrules  all  prior  decisions. 

A  special-term  decision  cannot  even  overrule  a  prior  special- 
term  decision,  much  less  a  general-term  decision.  When  there 
are  several  conflicting  special-term  decisions,  the  point  is  left 
in  doubt ;  but  the  moment  a  point  is  decided  by  a  general  term, 
the  doubt  is  removed,  until  a  subsequent  conflicting  decision  of 
another  general  term  brings  it  back  again.  As  the  judiciary  is 
at  present  formed,  all  the  judges  are  co-ordinate  in  power,  and 
the  decision  of  one  single  judge  in  one  district  in  no  way  binds 
another  in  any  of  the  other  districts  (excepting  in  adjudicating  on 
the  same  case) ;  so  likewise  the  general  terms  are  all  co-ordinate, 
and  the  decision  of  one  general  term  in  one  district  is  not  bind- 
ing on  another  general  term  in  any  of  the  other  districts,  with 
the  single  exception  above  mentioned.  The  decision  of  a  gen- 
eral term,  however,  is  binding  on  all  the  single  judges,  and  all 
special  terms,  until  some  other  general  term  makes  a  conflicting 
decision,  when  the  question  is,  in  truth,  left  undecided  by  the 
superior  tribunal. 

It  also  results,  that  a  decision  of  the  general  term  of  one  of  the 
judicial  districts,  will  be  binding  authority  (although  an  oppo- 
site decision  may  be  made  by  the  general  term  in  each  of  the 
other  districts)  in  that  district,  until  the  Court  of  Appeals  over- 
rule it,  or  the  same  general  term,  by  explanation  in  some  subse- 
quent cause,  in  eifect  overrule  it. 

It  therefore  follows,  that  where  there  are  conflicting  decisions 
on  a  point  by  the  general  term  in  two  districts,  the  law  on  that 
point  will  be  one  way  in  one  of  those  two  districts,  and  directly 
the  opposite  in  the  other;  while  in  the  rest  of  the  State,  it  would 
be  left  to  the  decision  of  the  particular  judge  before  whom  the 
question  might  arise. 

Consequently,  the  question  presented  in  this  case  having  been 
directly  adjudicated  upon,  and  decided  in  the  affirmative  by  a 
general  term  of  the  Supreme  Court  held  in  the  second  district, 
and  no  general  term  having  made  any  conflicting  decision,  the 
decision  of  this  case  must  follow  the  case  of  Moore  a.  Cockroft 
(9  How.  Pr.,  479). 

The  above  remarks  as  to  the  effect  of  decisions,  will,  of  course, 
be  understood  as  referring  to  their  obligatory  force ;  all  judges 
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and  courts  will  at  all  times  pay  due  respect  to,  and  attentively 
examine   any  decisions  that  may  have  been  made  by  their 
brethren  of  other  courts,  and  give  them  such  weight  as  they 
are  justly  entitled  to. 
Motion  denied  with  costs. 


CHEESEBKOUGH  a.  TAYLOE. 
New  York  Common  Pleas ;  General  Term,  January,  1861. 

APPEAL. — CHARGE. — INNKEEPER'S  LIABILITY. — EVIDENCE  IN  AC- 
TION THEREON. 

Where  the  witnesses  upon  whose  testimony  l^he  plaintiff  has  recovered  are  not 
impeached,  it  is  not  necessary,  upon  an  appeal  taken  for  the  purpose  of  setting 
aside  a  verdict,  to  look  further  into  the  testimony  than  to  see  that  it,  in  any 
aspect,  supports  the  finding. 

Where  a  witness  was  allowed  to  answer  a  question  without  objection, — Held,  that 
an  exception  subsequently  interposed  must  be  disregarded. 

In  an  action  against  an  innkeeper  for  the  loss  of  the  baggage  of  plaintiff,  who  was 
his  guest,  plaintiff  is  not  required  to  prove  any  negligence  on  the  part  of  the 
defendant.  The  latter  is  bound  either  to  produce  the  baggage  intrusted  to 
him,  or  to  account  satisfactorily  for  his  failure  to  do  so. 

Evidence  of  a  formal  demand  is  not  necessary,  where  it  appears  that  after  diligent 
search  and  inquiry  the  baggage  could  not  be  found,  and  was  not  produced 
when  called  for. 

Remarks  in  the  course  of  a  charge,  called  forth  by  the  request  of  a  party,  and  in- 
ferentially  expressing  the  opinion  "of  the  judge  as  to  the  weight  of  evidence, 
are  not  ground  for  setting  aside  a  verdict  amply  supported  by  the  evidence. 

When  a  judge,  at  the  request  of  a  party,  charges  the  jury  as  to  the  rule  of  law 
applicable  in  case  the  jury  believe  the  evidence  offered  by  such  party,  it  is 
proper  for  him  to  call  the  attention  of  the  jury  to  any  testimony  on  the  other 
side,  conflicting  therewith. 

Appeal  from  a  judgment  on  a  verdict  at  the  trial  term,  and 
froni  an  order  denying  a  new  trial. 

This  was  an  action  against  the  defendant  founded  on  his  lia- 
bility as  an  innkeeper  for  baggage  of  the  plaintiff,  his  guest. 
The  plaintiff  recovered  a  verdict,  and  from  the  judgment  en- 
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tered  thereon,  and  from  an  order  denying  a  new  trial,  the  de- 
fendant now  appealed. 

Townsend,  Dyett  <&  Raymond,  for  the  appellant. 
Tyler  <&  Brown,  for  the  respondent. 

BY  THE  COURT. — HILTON,  J. — The  plaintiff  proved  at  the  trial 
that  on  July  12,  1858,  he  came  to  this  city  from  East  Chester 
by  the  New  Haven  railroad,  having  with  him  four  trunks 
checked  in  the  usual  manner.  On  arriving  at  the  railroad 
depot,  he  gave  to  Studley's  Express  agent  the  four  checks,  with 
directions  to  deliver  three  of  the  trunks  at  the  International 
hotel,  and  one  on  board  of  the  Stonington  boat.  The  driver  of 
the  express-wagon,  on  the  same  day,  delivered  at  the  hotel 
three  pieces  of  baggage,  one  of  which,  he  recollects,  was  a  large 
trunk ;  and  they  were  so  delivered  by  him  as  the  baggage  of 
the  plaintiff.  On  the  plaintiff's  arriving  at  the  hotel,  a  short 
time  afterwards,  he  inquired  of  the  porter  whether  his  baggage 
had  arrived.  Being  asked  how  many  pieces,  he  answered, 
"Three  trunks;"  and  the  porter  replied,  "It's  all  right." 
While  he  remained,  but  one  of  the  trunks  was  sent  to  his  room, 
it  being  the  habit  of  the  hotel  to  send  only  such  baggage  to  the 
room  of  a  guest  as  should  be  so  ordered ;  that  which  was  not 
needed  being  kept  in  a  room  appropriated  to  the  purpose.  On 
the  17th  of  July,  the  plaintiff  left  the  hotel  in  a  carriage,  ac- 
companied by  his  wife,  for  the  Hudson  River  Railroad  station. 
Before  leaving,  and  when  paying  his  bill  at  the  hotel,  he  told 
them  to  put  his  baggage  on,  and  he  supposed  it  was  on  ;  but  he 
noticed,  when  taking  it  off  at  the  station,  that  one  of  the  trunks 
was  missing.  Having  his  wife  to  attend  to,  however,  the  driver 
of  the  carriage  got  off  before  he  could  see  him.  Expecting  to 
return  to  the  city  in  about  ten  days,  he  was  detained  longer, 
and  did  not  get  back  in  five  or  six  weeks,  when  he  went  to  the 
hotel  and  inquired  for  the  missing  trunk,  but  it  could  not  be 
found.  He  gave  a  description  of  it,  with  the  contents,  from 
which  the  defendant  made  up  an  advertisement  of  the  loss  and 
inserted  it  in  the  Herald  /  but  the  trunk  has  never  been  recov- 
ered. Its  contents  were  proven  to  be  worth  $279,  exclusive  of 
a  tiger-skin  lap-robe  belonging  to  the  plaintiff's  wife,  and  of  the 
value  of  $50  ;  but  as  the  action  had  been  originally  commenced 
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in  a  district  court,  and  was  removed  to  this  court  under  the 
provisions  of  the  District  Court  Act  of  1857,  it  was  assumed  by 
both  parties  at  the  trial  that  no  recovery  could  be  had  beyond 
$250,  and  for  this  amount  the  jury  rendered  a  verdict  in  favor 
of  the  plaintiff. 

Thus  far  I  have  stated  from  the  plaintiff's  evidence :  and  as 
the  witnesses  were  not  impeached  in  any  way,  it  is  not  neces- 
sary, upon  an  appeal  taken,  as  in  the  present  case,  for  the  pur- 
pose of  setting  aside  a  verdict,  to  look  further  into  the  testi- 
mony than  to  see  that  it,  in  any  aspect,  supports  the  finding  of 
the  jury;  but  here  I  may  go  further,  as  the  defendant  did  not, 
in  my  opinion,  produce  any  proof  of  a  character  sufficiently 
positive  to  justify  the  jury  in  coming  to  any  other  conclusion 
than  the  one  they  did.  The  most  that  can  be  said  of  the  de- 
fendant's evidence  is,  that  it  tended  to  show  negligence  on  the 
part  of  the  plaintiff,  contributing,  in  a  slight  degree,  to  the  loss 
complained  of;  but  the  jury,  under  proper  instructions  from 
the  presiding  judge,  seem  to  have  been  of  the  opinion  that  the 
plaintiff  was  not  negligent  to  such  an  extent  as  to  relieve  the 
defendant  from  his  liability ;  and  from  a  careful  reading  of  the 
testimony,  I  .cannot  say  that  I  differ  from  them. 

During  the  trial,  many  exceptions  to  the  evidence  were  taken 
by  the  defendant's  counsel,  but  none  of  them  seem  to  me  mate- 
rial to  be  considered.  The  exception  to  the  proof  of  the  value 
of  the  tiger-skin  lap-robe  was  interposed  after  the  witness  had 
given  his  testimony  respecting  it  without  objection ;  and  the 
objection  to  the  witness  Taylor  testifying  to  the  value  of  the 
articles  contained  in  the  trunk  was  properly  overruled,  as  it  ap- 
peared that  she  had  frequently  purchased  such,  and  had  also 
seen  others  do  so,  and  knew  their  price. 

Dp  to  this  point,  the  case,  it  must  be  confessed,  presents  no 
novel  features  beyond  those  which  usually  attend  the  trial  of  an 
action  by  a  traveller  against  an  innkeeper  for  the  loss  of  bag- 
gage intrusted  to  his  keeping.  The  defendant,  by  his  answer, 
having  admitted  that  the  plaintiff  came  as  a  guest,  the  ques- 
tions for  submission  to  the  jury  for  determination  were,  whether 
the  trunk  came  to  the  custody  of  the  defendant ;  and  if  so,  was 
it  afterwards  delivered  to  the  plaintiff,  or  was  it  lost  through 
his  neglect  or  fault,  either  direct  or  implied.  (Clute  a.  "Wiggins, 
14  Johns.,  175 ;  McDonald  a.  Edgerton,  5  Jtarb.,  560 ;  2  Hil- 
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Hard  on  Torts,  613 ;  Platt  a.  Hibbard,  T  Cow.,  497.)  It  was 
not  necessary  that  negligence  on  the  part  of  the  defendant 
should  have  been  established  by  proof,  to  make  him  liable  for 
the  loss ;  nor  was  evidence  of  a  formal  demand  requisite,  as  it 
appeared  that,  after  diligent  search  and  inquiry,  the  trunk 
could  not  be  found,  and  was  not  produced  when  called  for. 
(Willard  a.  Reinhardt,  2  E.  D.  Smith,  148.) 

In  submitting  such  a  case  to  the  consideration  of  a  jury,  there 
would  not,  it  appears  to  me,  exist  a  necessity  for  the  presiding 
judge  commenting  at  any  particular  length  upon  the  facts  in- 
volved, or  stating  many  distinct  propositions  of  law  as  con- 
nected with  those  facts,  and  required  to  be  kept  in  view  by  the 
jury  as  guides  to  their  determination ;  but  the  counsel  for  the 
defendant  at  the  trial  seems  to  have  thought  otherwise.  Before 
the  charge  was  made,  he  applied  for  a  dismissal  of  the  com- 
plaint upon  five  distinct  grounds.  That  being  refused,  he  pre- 
sented twenty-two  separate  propositions  or  requests  to  charge, 
ten  of  which  the  judge  disposed  of  to  his  satisfaction,  while  to 
the  refusal  to  charge  favorably  on  the  reniaining  twelve,  excep- 
tions were  taken  in  due  form.  The  charge  itself  was  then  at- 
tacked in  detail ;  every  proposition  or  statement  ;n  it  forming 
the  subject  of  an  exception,  by  which  eight  additional  excep- 
tions are  presented  to  us,  one  being  of  a  compound  character. 
To  each  and  all  of  these  I  have  given  a  careful  consideration  ; 
and  as  they  can  be  reduced  to  and  comprised  within  the  propo- 
sition contained  in  the  defendant's  ninth  point,  namely,  "  that 
the  charge  was  calculated  to,  and  no  doubt  did,  mislead  the  jury," 
I  am  relieved  from  the  necessity  of  considering  each  separately. 

The  case  sets  out  the  charge  at  some  length ;  but  it  was,  in 
substance,  that  the  jury  should  first  determine  whether  the 
trunk  was  delivered  to  the  defendant ;  and  if  so,  that  he  «was 
bound  to  produce  it  on  demand,  or  satisfactorily  account  for 
its  non-production.  Regarding  him  as  an  innkeeper,  nothing 
would  excuse  him  for  the  loss  but  the  act  of  God,  or  the  public 
enemies,  or  the  negligence  of  the  plaintiff;  or,  if  regarded  as  an 
ordinary  bailee,  it  was  equally  incumbent  upon  him  to  account 
for  the  loss  of  a  trunk  committed  to  his  care  and  custody,  by 
showing  such  a  state  of  facts  as  would  repel  the  presumption  of 
its  loss  having  resulted  through  his  negligence  or  want  of  ordi- 
nary care. 
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There  was  certainly  nothing  objectionable  in  all  this — at 
least  nothing  of  which  the  defendant  can  complain.  The  evi- 
dence, in  my  opinion,  when  taken  in  connection  with  the  facts 
admitted  by  the  defendant's  answer,  was  ample  to  hold  the  de- 
fendant to  the  liability  which  the  law  imposes  upon  innkeepers ; 
and  had  the  verdict  been  the  other  way,  the  plaintiff  might 
have  had  good  ground  for  complaining  of  that  part  of  the 
charge  which  seemed  to  leave  it  optional  with  the  jury  whether 
they  would  regard  the  defendant  as  liable  in  the  capacity  of 
innkeeper,  or  as  an  ordinary  bailee.' 

The  additional  remarks  of  the  presiding  judge  were  mostly 
called  forth  by  the  numerous  requests  of  the  defendant's  coun- 
sel, and  related  to  some  particular  statement  of  fact  made  by 
the  witnesses  upon  the  part  of  defence,  and  in  a  degree,  if  not 
wholly,  disputed  or  denied  by  the  plaintiff.  So  far  as  these  re- 
marks can  be  regarded  as  expressing  inferentially  the  opinion 
of  the  judge  as  to  the  weight  or  strength  of  the  evidence  on 
either  side,  they  form  no  ground  for  exception,  or  for  setting 
aside  a  verdict  amply  supported  as  this  was  by  the  evidence. 
(Carver  a.  Jackson,  4  Pet,,  1 ;  Commonwealth  a.  Child,  10 
Pick.,  252 ;  Foster  a.  Steele,  5  Scott,  28 ;  Gardner  a.  Picket, 
19  Wend.,  186.)  But  I  do  not  admit  that  the  language  of  the 
judge  was  objectionable  in  any  degree.  The  defendant's  coun- 
sel required  of  him  to  charge  as  to  the  rule  of  law  which  would 
be  applicable  if  the  jury  should  believe  certain  statements  of 
the  witnesses  produced  by  the  defence.  In  complying  with 
this  request,  he  very  properly  called  the  attention  of  the  jury 
to  the  different  version  of  the  same  matter  given  by  the  other 
side.  To  this  extent  only  can  it  be  said  that  his  remarks 
affected  the  defendant  unfavorably. 

'  Looking  at  the  whole  case,  I  am  of  opinion  that  the  charge 
was  not  only  right  in  every  material  point,  but  was  not  calcu- 
lated to,  and  did  not  in  any  sense,  mislead  the  jury. 

Order,  denying  a  new  trial,  and  judgment  affirmed. 
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JAQUES  a.  GREENWOOD. 
New  York  Common  Pleas  ;  General  T.erm,  February,  1861. 

JUDGMENT. — PABTNEKSHIP  ASSETS. — ASSIGNMENT  FOR  BENEFIT  OF 

CREDITORS. 

A  judgment  recovered  against  all  the  partners  of  a  firm,  process  being  served  upon 
all,  imports  in  itself  the  existence  of  a  partnership  debt. 

A  general  assignee  for  benefit  of  creditors  of  a  partnership,  under  an  assignment 
which  is  declared  fraudulent  and  void,  cannot  retain  the  assigned  property  for 
the  benefit  of  partnership  creditors,  against  an  individual  creditor  of  one  of  the 
partners.  The  rule  that  partnership  property  should  be  applied  to  the  payment 
of  partnership  debts  in  preference  to  the  judividual  debts  of  the  partner,  is 
founded  on  the  rights  of  the  other  partners,  and  not  those  of  creditors  ;  and  if 
this  were  not  so,  such  assignee  does  not  represent  the  creditors. 

A  judgment  having  been  taken  by  default  against  a  firm,  they  obtained  a  stay  of 
proceedings  on  the  pretence  that  they  had  a  defence  to  the  action  (which,  how- 
ever, they  failed  to  show),  and  on  the  assurance  of  their  attorney  that  they 
would  not  make  any  assignment.  Meanwhile  they  made  an  assignment  for  the 
benefit  of  creditors,  giving  preferences,  and  thereby  prevented  the  judgment- 
creditors  from  realizing  any  thing  upon  their  execution. 

Held,  that  the  assignment  was  void  as  against  such  judgment-creditors,  as  be- 
ing made  with  intent  to  hinder  and  delay  them. 

This  was  a  creditors'  action,  brought  against  B.  Greenwood, 
R.  B.  Greenwood,  and  R.  W.  Brewster,  to  set  aside  an  assign- 
ment made  to  R.  B.  Greenwood  by  the  other  defendants,  on 
December  26,  1854. 

The  plaintiffs  recovered  judgment  against  the  defendants  B. 
Greenwood  and  Brewster,  on  December  13,  1854,  by  default, 
for  the  sum  of  $1,026.80,  founded  on  a  note  signed  "B.  Green- 
wood &  Co.,"  which  was  the  partnership  name  of  those  defend- 
ants. The  defendants  in  that  action  obtained  an  order  staying 
proceedings  on  the  judgment  until  a  motion  could  be  made  to 
set  it  aside.  This  motion  was  postponed  by  consent  from  time 
to  time,  under  the  assurance  of  the  defendants'  attorney  that 
they  would  not  make  any  assignment ;  but  meanwhile,  without 
informing  their  attorney,  they  did  assign  all  their  property  to 
R.  B.  Greenwood,  for  the  benefit  of  creditors,  giving  preferences 
which  absorbed  all  their  assets.  When  the  motion  came  on  for 
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a  hearing,  it  was  denied  (see  our  report,  1  Ante,  230),  and  an 
execution  issued  on  the  judgment,  which  was  returned  unsatis- 
fied, whereupon  the  plaintiffs  commenced  this  action. 

The  cause  was  tried  before  BRADY,  J.,  without  a  jury,  who 
rendered  judgment  for  the  plaintiffs,  setting  aside  the  assignment 
as  against  them  only,  basing  his  judgment  mainly  upon  the  act 
of  the  defendants'  attomej7",  in  obtaining  an  extension  of  the  stay 
of  proceedings  upon  his  assurance  that  no  assignment  would  be 
made,  which  agreement  the  judge  considered  was  binding  upon 
the  defendants,  and  the  violation  of  which  rendered  the  assisrn- 

3  O 

ment  fraudulent.     On  the  trial  of  the  cause,  defendants  alleged 
that  the  note  on  which  judgment  was  recovered,  was  made  by 
Greenwood  for  his  own  debt,  and  without  the  knowledge  of  his 
partners.     This,  however,  was  not  set  up  in  the  answer. 
From  this  judgment  the  defendants  appealed. 

J.  W.  Edmonds  &  H.  D.  Van  Orden,  for  the  appellants. — I. 
The  plaintiffs'  claim  was  an  individual  debt  of  B.  Greenwood, 
and  not  a  partnership  liability.  The  partnership  creditors,  rep- 
resented by  the  assignee,  have  a  superior  equity.  (Parsons' 
Merc.  Law,  185 ;  White  a.  Carpenter,  2  Paige,  266  ;  How  a. 
Wyeth,  1  Paige,  125 ;  Murray  a.  Murray,  5  Johns.  Ch.,  150 ; 
Jackson  a.  Cornell,  1  Sandf.  Ch.,  348 ;  Wilder  a.  Keeler,  3 
Paige,  167 ;  Egbert  a.  Wood,  II.,  517 ;  Payne  a.  Matthews,  6 
II).,  19 ;  Hutchinson  a.  Smith,  7  Ib.,  26 ;  Burtis  a.  Tisdale,  4: 
JSarb.,  571 ;  Allen  a.  Wells,  22  Pick.,  450 ;  CoUyer  on  Partn., 
§  920  ;  1  Story's  Eq.  Jwr.,  §  675.)  On  the  insolvency  of  a  firm, 
its  property  is  a  trust-fund  for  partnership  creditors,  and  an 
assignment  of  it  for  individual  debts  would  be  void.  (Egberts 
a.  Wood ;  Hutchinson  a.  Smith ;  Jackson  a.  Cornell,  supra  / 
Robb  a.  Stevens,  1  Clarice,  195 ;  Grover  a.  Wakeman,  11  Wend., 
207.) 

II.  There  is  no  fraud  in  law  shown,  and  the  court  below  erred 
in  finding  fraud  in  fact.     There  must  be  an  intent  shown  to  de- 
fraud by  making  the  assignment,  and  not  by  some  independent 
act.     (Wilson  a.  Forsyth,  24  Barb.,  105.)    Fraud  is  not  to  be 
presumed,  and  collusion  was  disproved. 

III.  The  plaintiffs  had  no  lien  before  the  assignment  was  made. 

It.  W.  Stafford,  for  the  respondents. 
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BY  THE  COURT. — DALY,  F.  J. — The  defendants  did  not  set  up, 
by  their  answer,  that  the  judgment  was  upon  a  note  given  by 
Benjamin  Greenwood  for  his  individual  debt,  and  were  not  en- 
titled, therefore,  to  go  into  evidence  to  prove  that  fact;  but 
even  if  they  had  pleaded  it,  by  way  of  defence,  it  would  have 
availed  them  nothing.  The  judgment  was  recovered  against 
both  partners,  process  having  been  served  upon  each,  and  such 
being  the  fact,  the  judgment  itself  imports  the  existence  of  a 
debt,  for  the  payment  of  which  both  are  jointly  and  severally 
bound.  (Smith's  Action  at  Law,  45 ;  3  Bl.  Com.,  158.)  The 
judgment  being  against  both  partners,  their  joint  property  could 
be  levied  upon  and  sold  to  satisfy  it.  The  levy,  in  such  a  case, 
would  not  be  upon  the  individual  interest  of  each  partner  in 
the  joint  property,  but  upon  the  whole,  founded  upon  their  joint 
liability.  A  levy  upon  the  individual  interest  of  a  separate 
partner  is  necessary  only  when  his  share  or  interest  is  to  be 
reached,  which  can  be  ascertained  only  after  the  joint  debts 
have  been  paid.  If  the  plaintiffs,  therefore,  had  not  been  pre- 
vented by  the  order,  to  stay,  they  could  have  issued  execution 
upon  the  judgment,  and  have  had  it  satisfied  by  a  sale  of  the 
joint  property.  Before  the  plaintiffs  got  rid  of  the  order  to  stay, 
the  two  partners,.  Greenwood  and  Brewster,  made  a  general 
assignment  for  the  benefit  of  creditors,  preferring  certain  cred- 
itors, among  whom  the  plaintiffs  were  not  included ;  and  it  is 
now  insisted  by  their  assignee,  Richard  B.  Greenwood,  as  a 
defence  to  the  action,  that  even  if  the  assignment  was  made  by 
the  partners  fraudulently,  with  an  intent  to  hinder  and  delay, 
the  plaintiffs  are  not  entitled  to  the  relief  they  ask,  as  the  joint 
property  must  be  first  applied  to  the  payment  of  the  partnership 
debts.  The  rule,  that  partnership  property  is  to  be  applied  to 
the  payment  of  partnership  debts  before  it  can  be  appropriated 
to  the  payment  of  the  individual  debt  of  a  partner,  is  founded 
upon  the  reason  that  the  other  partner  or  partners  are  entitled 
to  have  it  so  applied,  as  the  claim  of  an  individual  partner  is 
necessarily  limited  to  the  interest  which  his  debtor  has  in  the 
joint  property,  which  is  an  interest  in  the  surplus  after  the  joint 
debts  have  been  paid.  (Ex  parte  Crowder,  2  Vern-.,  706 ;  En 
parte  Cook,  2  P.  Wms.,  500 ;  Twiss  a.  Massey,  1  Aik.,  67 ;  West 
a.  Skip,  1  Ves.  Sr.,  239,  456;  Jacky  a.  Butler,  2  Ld.  Ray., 
871 ;  Heydon  a.  Heydon,  1  SalTc.,  392 ;  Fox  a.  Hanbury,  Cowp., 
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445 ;  Taylor  a.  Fields,  4  Yes.,  396 ;.  and  note  to  Young  a. 
Keighley,  15  /£.,  560 ;  Rex  a.  Sanderson,  Wightwick,  50.) 

Chancellor  Kent  (3  Com.,  64,  4  ed.)  says  that,  "so  far  as 
partnership  property  has  been  acquired  by  means  of  partnership 
debts,  those  debts  have,  in  equity,  a  prior  claim,"  and  that 
"  the  basis  of  the  general  rule  is  that  the  funds  are  to  be  liable, 
upon  which  the  credit  was  given."  There  is  countenance  for 
this  view  of  the  reason  of  the  rule  in  what  was  said  by  Lord 
Hardwicke,  in  Twiss  a.  Massey  (supra),  and  by  Lord  Rosslyn  in 
Taylor  a.  Fields ;  but  I  think  an  examination  of  the  cases  will 
show  that  the  true  reason  for  it  is  the  one  above  stated.  Even 
the  propriety  of  the  rule  itself  has  been  doubted  by  Lord  Eldon, 
in  Ex  parte  Kensington  (14  Ves.,  447),  and  in  several  of  the 
States  it  has  been  repudiated  after  mature  consideration.  (Bell 
a.  Newman,  5  Sergeant  &  Rawle,  78 ;  Root  a.  Shepardson,  2 
Verm.,  120 ;  Exparte  Stebbins,  R.  M.  Charlton,  77.) 

But  conceding  that  those  who  contracted  with  reference  to 
the  partnership  relation,  and  whose  property  entered  into  and 
formed  a  part  of  the  partnership  stock,  have  a  superior  equita- 
ble claim  over  other  joint-creditors,  to  nave  the  partnership 
effects  applied  first  to  the  satisfaction  of  their  debts,  it  does  not 
appear,  from  any  thing  in  the  case,  that  there  are  any  such 
creditors ;  and  if  there  were,  the  assignee,  if  the  assignment  is 
declared  to  be  fraudulent,  is  not  their  representative,  and  nei- 
ther he  nor  the  insolvents  can  interpose  on  behalf  of  such  cred- 
itors to  prevent  the  property  from  being  applied  in  payment  of 
the  plaintiffs' judgment.  (Brewster  a.  Hammet,  4  Conn.,  540.) 
If  there  are  such  creditors,  and  they  are  entitled  to  have  the 
joint  property,  which  the  plaintiffs  seek  to  reach  by  setting 
aside  the  assignment,  applied  in  the  first  place  to  the  payment 
of  their  debts,  they  must  interpose  on  their  own  behalf,  before 
the  assets  finally  pass  out  of  the  hands  of  the  receiver  to  be  ap- 
pointed. It  would  appear,  from  the  testimony  of  Tenbroeck, 
that  the  assignee  was  a  creditor  of  the  firm  ;  but  he  was  united 
in  interest  with  the  partner  Hoppock,  and  both  would  have  to 
unite  in  any  application  to  the  court  to  control  the  assets.  "When 
any  such  application  is  made,  the  question  will  arise,  whether 
the  creditor  stands  in  such  a  relation  ;  and  if  he  does,  the  point 
can  then  be  determined,  whether  he  has  any  superior  equity  or 
not.  As  respects  the  position  of  parties  in  the  present  action, 
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it  is  sufficient  to  say,  that  if  the  assignment  is  declared  to  be 
fraudulent  and  void,  the  plaintiffs  are  entitled  to  have  the  assets 
applied  to  the  satisfaction  of  their  judgment,  unless  other  parties 
interpose,  and  establish  to  the  satisfaction  of  the  court  that  they 
have  a  prior  claim  upon  the  whole  fund. 

The  evidence  to  show  that  the  assignment  was  made  with  a 
fraudulent  intent,  to  hinder  and  delay  the  plaintiffs  in  the  col- 
lection of  their  debt,  was  slight,  but,  in  my  judgment,  sufficient 
to  uphold  the  finding  of  the  judge.  If  the  defendants  Green- 
wood and  Brewster  had  no  defence  to  the  action  upon  the  note, 
then  their  attempt  to  put  in  an  answer,  and,  failing  in  that,  the 
further  proceedings  upon  their  behalf  by  which  the  judgment 
was  stayed  until  they  were  able  to  make  an  assignment,  could 
have  been  for  no  other  purpose  but  to  hinder  and  delay  the 
plaintiffs  in  the  collection  of  their  debt  by  a  judgment  and  exe- 
cution. If  they  had  had  a  defence,  it  was  in  their  power  upon 
the  trial  to  show  it,  at  least  sufficiently  to  warrant  the  presump- 
tion of  good  faith.  They  proved  by  the  testimony  of  Mr.  Quoid, 
that  the  note  was  received  by  him  from  Benjamin  Greenwood, 
in  payment  of  a  contract  made  by  Greenwood  individually,  for 
the  building  of  a  house,  Mr.  Quoid  having  previously  received 
a  check  of  the  firm  for  a  sum  due  upon  this  contract,  which  was 
paid;  but  this  did  not  show  that  the  note  was  made 'without 
the  knowledge  or  assent  of  Brewster.  On  the  contrary,  the 
judge  had  a  right  to  assume  that  it  was  with  Brewster's  knowl- 
edge and  assent,  as,  in  the  answer  which  the  defendants  sought 
to  put  in  to  the  action  upon  the  note,  and  which  was  sworn  to 
by  Greenwood,  they  admitted  in  so  many  words,  that  they, "  as 
partners,  under  the  name  of  B.  Greenwood  &  Co.,  made  the 
promissory  note  in  the  complaint  mentioned."  The  attorney 
says  that  they  disclosed  to  him  that  the  note  was  given  by  Ben- 
jamin Greenwood  for  his  private  debt,  and  that  Brewster  knew 
nothing  about  it ;  that  Greenwood  told  him  that  the  note  was 
given  with  an  understanding  that  the  payees  would  not  suffer 
any  liens  to  be  put  on,  but  had  violated  their  agreement  by 
allowing  liens  to  be  created,  and  that  he  advised  them  they  had 
a  good  defence — and  yet  the  answer  he  put  in  for  them  set  up 
no  such  defence.  It  admitted  that  the  note  was  made  by  them 
as  copartners,  and  did  not  set  up  any  special  agreement.  The 
attorney  also  says  that  they  knew  nothing  about  his  obtaining 
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the  order  to  stay ;  but  it  is  very  manifest,  from  the  testimony, 
that  the  order  to  stay  was,  like  the  attempt  to  put  in  an  answer 
when  they  had  no  defence,  part  of  a  general  scheme  to  delay 
the  plaintiffs  as  long  as  possible  in  the  collection  of  their  debt. 
"While  this  stay  was  pending,  we  find  Benjamin  Greenwood, 
two  days  after  the  partners  had  made  a  general  assignment  of 
all  their  property  for  the  general  benefit  of  their  creditors,  pro- 
posing to  come  over  from  New  Jersey  and  offer  to  the  plaintiffs, 
then  ignorant  of  the  assignment,  a  compromise,  and  his  attorney 
•writing  to  the  attorney  of  the  plaintiffs  that,  as  Greenwood 
could  not  come,  in  consequence  of  the  death  of  his  sister,  he 
must  either  adjourn  or  bring  on  the  motion.  The  object  had 
then  been  effected ;  they  had  kept  off  the  plaintiffs  as  long  as 
they  could ;  and  having  made  an  assignment  by  which  the 
plaintiffs  were  postponed  until  after  the  payment  of  the  cred- 
itors they  preferred,  they  were  indifferent  as  to  any  further 
attempt  to  delay  the  judgment. 

All  these  circumstances  show  that  the  design  in  making  the 
assignment  was  to  hinder  and  delay,  and  the  judgment  of  the 
special  term  should  be  affirmed. 


DALE  a.  SMITHSON. 

New  York  Common  Pleas ;  General  Term,  February,  1861. 
TRADE-MARK. — INJUNCTION. 

The  right  of  plaintiffs  to  maintain  an  action  for  a  violation  of  *a  trade-mark,  does 
not  depend  upon  the  defendant's  intention  to  violate  it.  It  is  enough  that  an 
actual  violation  is  shown. 

Although  a  fraudulent  and  deceptive  trade-mark  is  not  to  be  protected  by  in- 
junction, yet  the  fact  that  a  trade-mark  bears  a  fictitious  name  as  the  name  of 
the  manufacturer  of  the  article,  does  not  affect  the  owner's  right  to  protection, 
where  it  is  shown  that  it  is  not  used  with  any  fraudulent  intent,  and  does  not 
in  fact  deceive  the  public. 

The  action  was  brought  to  restrain  an  infringement-  of  plain- 
tiff's trade-mark.  Judgment  was  rendered  for  the  plaintiffs, 
from  which  defendants  appealed. 
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Robert  Gillen,  for  the  appellants. 
Martin  &  Smiths,  for  the  respondents. 

BY  THE  COURT.* — HILTON,  J. — The  right  of  the  plaintiffs  to 
maintain  this  action  does  not  in  any  degree  depend  upon  the 
inquiry  as  to  whether  the  defendants  intended  to  appropriate 
to  their  use  a  trade-mark  or  label,  known  by  them  to  have  been 
devised  and  employed  by  the  plaintiffs  in  their  business ;  but 
it  is  enough  if  it  is  made  to  appear  that  the  defendants  have 
done  the  act  complained  of;  and  this  is  so,  although  they  may 
have  used  the  mark  in  ignorance  of  its  being  the  exclusive 
property  of  any  one.  (Millington  a.  Fox,  3  Myl.  &  Cr.,  338.) 

From  the  testimony  at  the  trial  of  this  case,  it  abundantly 
appears  that  the  plaintiff,  Thomas  Nelson  Dale,  being  engaged 
in  the  sale  of  thread,  procured  a  certain  quality  of  that  article 
to  be  manufactured  for  him  exclusively,  to  which  he  affixed  a 
label  or  mark  devised  by  him,  and  by  which  the  thread  thus 
manufactured  has  become  well  and  favorably  known  in  the 
market  as  the  thread  of  the  plaintiffs,  who  have  succeeded  to 
the  rights  of  Dale  in  respect  to  the  mark  thus  devised  and  em- 
ployed. The  label  so  contrived  and  affixed  to  each  package  of 
thread  so  manufactured  is  as  follows : 


COURTRIA   FLAX. 
THOMAS     NELSON    &    CO. 

WARRANTED. 
FAST  COLORS   <fc  16   Or. 


And  the  label  adopted  by  the  defendants,  and  used  by  them  in 
a  similar  manner  upon  their  thread,  so  closely  imitates  the 
plaintiff's,  as  to  leave  not  the  slightest  doubt  as  to  the  intent 
with  which  the  imitation  was  made. 

But  it  is  contended  that  the  plaintiffs  cannot  acquire  an  ex- 
clusive right  to  the  use  of  this  label,  because  it  does  not  indicate 
the  true  origin  or  ownership  of  the  thread  to  which  it  is  affixed 
— the  name  of  Thomas  Nelson  &  Co.  being  that  of  a  fictitious 
firm ;  and  as  the  plaintiffs  are  in  this  manner  practising  a  de- 

*  Present,  DALY,  F.  J.,  and  BRADY  and  HILTON,  JJ. 
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ception  upon  the  public,  by  passing  off  the  thread  as  being 
manufactured  by  parties  who  have  no  actual  existence ;  conse- 
quently, it  is  claimed  that  a  court  of  equity  should  not  inter- 
fere to  protect  them  in  their  fraud. 

It  is  undoubtedly  true  that  a  court  of  equity  will  not  inter- 
fere preliminarily  by  injunction,  and  protect  a  person  in  an  ex- 
clusive right  to  a  trade-mark  or  label  manifestly  devised  and 
intended  to  cheat  the  public  in  the  purchase  of  the  article  to 
which  it  may  be  attached,  by  representing  the  thing  to  be  a 
different  substance  or  compound  from  that  of  which  it  really 
consists  (Pidding  a.  How,  8  Simons,  477 ;  Singleton  a.  Bolton, 
3  Doug.,  293 ;  Perry  a.  Truefitt,  6  Beavan,  66),  or  by  stating 
untruthfully  its  origin,  properties,  or  qualities ;  but  it  may  be 
remarked  that  in  each  of  the  cases  cited,  and  in  which  this  rule 
originated,  the  label  was  obviously  intended  to  cheat  and  de- 
ceive the  public,  and  the  articles  to  which  they  were  affixed 
were,  to  say  the  least  of  them,  of  very  doubtful  character  and 
quality.  Thus,  in  Pidding  a.  How,  the  label  was  attached  to 
a  mixture  of  tea,  which  was  represented  to  have  been  com- 
pounded by  an  eminent  Chinese  merchant,  named  Howqua, 
and  the  peculiar  flavor  of  the  compound  was  stated  to  be  de- 
rived from  the  use  in  it  of  a  very  rare  and  high-priced  tea, 
grown  only  in  one  province  of  China,  and  which  could  not  be 
procured  in  England  at  any  price.  The  facts,  on  the  contrary, 
were  that  the  mixture  was  made  up  of  ordinary  teas  purchased 
by  the  plaintiff  in  England,  and  that  Howqua  neither  made 
nor  used  any  such  compound. 

Yet,  under  these  circumstances,  Yice-chancellor  Shadwell 
merely  declined  to  interfere  by  injunction  in  the  first  instance 
to  protect  the  plaintiff  in  the  use  of  his  trade-mark  until  his 
right  to  it  had  been  established  at  law, — thus  clearly  leaving  it 
to  be  inferred  that  when  the  legal  right  had  been  so  established, 
the  protection  would  be  afforded. 

Perry  a.  Truefitt  was  a  much  more  flagrant  case  of  decep- 
tion. There,  the  label  was  attached  to  a  nostrum  denominat- 
ed the  "Medicated  Mexican  Balm,  for  restoring,  nourishing, 
strengthening,  and  beautifying  the  hair."  It  was  represented 
to  be  a  "  vegetable  balsamic  production  of  that  interesting  but 
little  known  country,  Mexico/'  possessing  extraordinary  quali- 
ties for  preserving,  restoring,  and  beautifying  the  hair,  and 
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"  made  from  an  original  recipe  of  the  learned  J.  F.  Yon  Blu- 
meubach,  and  recently  presented  to  the  proprietor  by  a  very 
near  relative  of  that  illustrious  physiologist."  So  far  from  all 
this  being  true,  it  appeared  that  the  only  difference  between 
the  plaintiff's  mixture  and  that  of  the  defendants  in  that  case 
was,  in  the  latter  being  composed  of  lard  and  olive-oil,  per- 
fumed with  essential  oils,  while  the  former  did  not  contain  lard, 
or  any  animal  fat ;  the  representations  as  to  the  origin  or  qual- 
ity or  proportions  of  the  article  being  wholly  false.  The  master 
of  the  rolls,  Lord  Langdale,  in  refusing  the  injunction  then 
applied  for,  put  it  upon  the  ground  that  it  was  "  not  a  favor- 
able case  for  a  person  to  come  in  the  first  instance  and  claim 
the  assistance  of  a  court  of  equity  in  aid  of  a  legal  right," 
which,  however,  he  did  not  deny  he  might  have.  The  case, 
therefore,  stood  over,  to  enable  the  plaintiff  to  bring  an  action 
at  law,  for  the  purpose  of  establishing  such  a  legal  right. 

Singleton  a.  Bolton  was  a  decision  prior  in  point  of  time  to 
either  of  the  above.  The  case  arose  in  1783,  respecting  the 
right  of  the  plaintiff  to  the  exclusive  manufacture  of  a  medicine 
called  "  Dr.  Johnson's  Yellow  Ointment,"  which  his  father  had 
sold  for  many  years,  and  after  whose  death  the  plaintiff  con- 
tinued to  sell  in  the  same  way.  The  defendant  made  and  sold 
a  similar  article.  The  case  was  tried  before  Lord  Mansfield, 
who  ordered  a  new  suit,  which  he  subsequently  sustained,  upon 
the  ground  that  the  plaintiff  showed  no  property  in  him,  "  there 
being  no  patent  nor  any  letters  of  administration." 

From  these  authorities  the  rule  has  been  deduced  which  I 
have  stated,  and  the  courts  have  uniformly  adopted  and  applied 
it.  (Fetridge  a.  Wells,  4  Abbotts'  Pr.,  144 ;  Fetridge  a.  Mer- 
chant, /&.,  156 ;  Wolfe  a.  Goulard,  18  How.  Pr.,  64.) 

But  it  cannot,  I  think,  be  said  that  any  of  these  cases,  and 
which  were  cited  and  relied  on  by  the  defendants'  counsel  at 
the  argument,  operate  in  any  degree  against  the  plaintiffs' 
right  to  an  affirmance  of  the  present  judgment.  Here,  the 
title  to  the  label  or  trade-mark  in  question  has  not  only  been 
legally  established  upon  a  formal  trial,  but,  in  addition,  the 
label  is  manifestly  one  not  intended  to  delude  the  public  in  the 
purchase  of  an  article  by  making  any  representations  or  assert- 
ing any  thing  in  respect  to  its  qualities  or  properties,  which 
are  untrue ;  therefore  it  cannot  be  said  that  in  protecting  the 
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plaintiffs  in  its  use,  we  are  assisting  in  the  perpetration  of  a 
fraud.  It  is  not  contended  that  the  thread  to  which  this  label 
is  affixed  is  an  article  without  merit ;  while,  on  the  contrary, 
the  testimony  at  the  trial  fully  established  the  fact,  that  by  its 
excellence  it  had  acquired  a  valuable  celebrity  among  dealers, 
and  besides,  has  become  well  known  as  the  thread  of  the  plain- 
tiffs. (Stewart  a.  Smithson,  1  Silt.,  119.) 

It  is,  however,  insisted  that  the  adoption  of  the  fictitious 
name  of  Thomas  Nelson  &  Co.,  and  printing  it  upon  the  label 
in  such  a  manner  as  to  induce  the  public  to  believe  that  the 
thread  is  manufactured  by  them  is  such  a  fraud  and  deception 
as  will  not  be  countenanced  by  a  court  of  equity  protecting 
the  party  who  contrived  it.  The  answer  to  this  view  is — 

1st.  The  use  of  the  name  was  not  with  any  fraudulent  intent, 
but,  as  is  stated  by  Mr.  Dale,  it  arose  from  the  fact  that  his 
Christian  names  were  Thomas  Nelson  ;  and  it  is  quite  obvious 
that  it  was  used  for  purposes  of  identification,  and  with  about 
the  same  object  as  if,  instead,  he  had  adopted  some  familiar 
emblem  figure  or  picture  by  which  the  thread  might  be  desig- 
nated, and  become  generally  known  in  the  market. 

2d.  The  public  is  not  in  fact  deceived,  as  it  is  shown  that  no 
such  firm  exists  as  Thomas  Nelson  &  Co.,  who  are  known  to  be 
manufacturers  of  thread ;  and  the  label  does  not  pretend  to 
hold  out  that  any  particular  manner  of  manufacturing  the  thread 
is  followed  by  which  this  pretended  firm  are  enabled  to  furnish 
a  better  quality  than  any  one  else. 

Apart  from  the  use  of  this  fictitious  firm  name,  it  is  not 
claimed  that  the  label  is  false  in  any  other  respect ;  and  under 
the  circumstances  shown  in  this  case,  I  think  it  would  be  gross 
injustice  to  deny  the  plaintiffs  protection  in  the  use  of  a  trade- 
mark to  which  their  title  has  been  so  clearly  established. 

Judgment  affirmed. 
VOL.  XII.— 16 
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BKUSH  a.  MULLEN. 

Supreme  Court,  First  District;  Special  Term,  March,  1861. 

ARREST. 

A  complaint  showing  a  cause  of  action  for  the  recovery  of  possession  of  real  prop- 
erty, but  claiming  no  damages  for  the  withholding,  is  not  sufficient  to  authorize 
an  order  of  arrest,  especially  where  no  injury  to  the  premises  is  shown. 

It  seems,  that  subdivision  1  of  section  179  of  the  Code,  so  far  as  it  mentions  taking, 
detaining,  or  converting  property,  refers  to  personal  property  only. 

Motion  to  vacate  order  of  arrest. 

LEONARD,  J. — The  order  of  arrest  herein  must  be  vacated. 
The  complaint  is  on  a  claim  of  title  by  plaintiffs  to  land,  and 
alleges  that  defendant  ejected  them,  and  detains  possession. 

The  case  of  Merritt  a.  Carpenter  (30  Barb.,  61)  is  relied  on 
bj  the  plaintiffs  to  sustain  the  arrest. 

It  appears  to  me  to  prove  the  contrary.  It  shows  that  the 
final  clause  of  the  first  subdivision  of  section  179  of  the  Code, 
BO  far  as  it  mentions  taking,  detaining,  or  converting  property, 
refers  to  personal  property  only.  That  the  mention  of  injuring 
property,  refers  both  to  real  and  personal  property. 

The  complaint  in  that  case  contained  a  claim  for  damages 
for  withholding  the  premises.  The  opinion  says  the  claim  for 
mesne  profits,  or  damages  f<5r  withholding  the  land,  is  a  tres- 
pass, and  trespass  in  such  case  is  an  injury  to  property,  and 
therefore  under  sec.  179,  subdivision  1,  the  defendant  is  there 
subject  to  an  arrest. 

No  such  case  is  made  by  the  complaint  in  this  action. 

There  can  be  no  recovery  for  an  injury  to  real  property. 

Nothing  is  said  in  the  affidavit  upon  which  the  order  of  ar- 
rest was  made  of  any  injury  to  the  premises. 
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MARTIN  a.  THE  MAYOR,  &c.,  OF  NEW  YORK. 
New  York  Common  Pleas;  General  Term,  March,  1861. 

JUSTICE'S  JUDGMENT  DOCKETED  IN  COUNTY  CLERK'S  OFFICE. — 
MAKINE  COURT. — COMPTROLLER'S  APPLICATION  TO  OPEN  JUDG- 
MENT. 

The  New  York  Marine  Court  cannot  open  judgments  rendered  by  them,  unless 

the  same  were  obtained  by  default. 
The  aci  of  1859,  giving  the  comptroller  power  to  take  all  necessary  means  to 

open  collusive  and  fraudulent  judgments  against  the  city,  does  not  give  to  the 

Marine  Court  such  power. 
Though  a  transcript  of  such  judgment  has  been  filed  in  the  county  clerk's  office, 

the  Common  Pleas  have  no  power  to  open  the  judgment. 
The  provision  of  §  68  of  the  Code,  as  amended  in  1851, — that  judgments  of  such  a 

court,  when  docketed  in  the  county  clerk's  office,  shall  be  deemed  judgments 

of  the  Common  Pleas, — means  that  they  are  to  be  so  considered,  simply  for  the 

purpose  of  enforcement. 
When  a  transcript  of  a  judgment  recovered  in  the  Marine  or  in  a  Justice's  Court 

has  been  filed  in  the  county  clerk's  office,  the  court  where  the  judgment  was 

recovered  cau  no  longer  issue  execution,  but  the  judgment  must  be  enforced 

by  an  execution  in  the  Court  of  Common  Pleas  alone. 
On  an  application  by  the  comptroller  to  the  Common  Pleas  to  open  a  judgment 

against  the  city,  recovered  in  the  Marine  Court,  the  proper  course  is  to  enjoin 

the  plaintiff  from  proceeding,  without  prejudice  to  his  right  to  sue  on  the 

judgment  in  a  court  of  record. 

Appeal  from  an  order  in  proceedings  by  the  comptroller  of 
the  city  of  New  York,  to  open  judgments  against  the  city. 

The  facts  are  fully  stated  in  our  report  of  the  decision  on  the 
motion  (11  Ante,  295),  where  the  above  points  were  held. 

The  plaintiffs  appealed  from  the  order  to  the  general  term. 

Geo.  B.  TJwmpson,  for  the  appellants. 

Elbridge  T.  Gerry  and  Wm.  Curtis  Noyes,  for  the  respondent. 

Br  THE  COURT. — We  agree  that  the  orders  appealed  from  in 
these  cases  should  be  affirmed,  for  the  reasons  stated  by  Judge 
Daly  at  special  term.  (11  Abbotts'  Pr.,  299.) 

Orders  appealed  from  affirmed,  with  $10  costs. 
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PILGER  a.  GORE. 

New  York  Superior  Court;  Special  Term,  February,  1861. 
DISCONTINUANCE. — COSTS. 

Where,  after  defendant  has  appeared  by  attorney,  the  plaintiff  obtains  a  consent 
from  the  defendant  in  person,  for  a  discontinuance,  and  fails  to  notify  the  at- 
torney, or  to  enter  an  order  for  discontinuance,  a  default  taken  by  such  attor- 
ney will  not  be  set  aside  except  upon  payment  of  costs. 

| 

Motion  to  open  default,  and  for  leave  to  enter  discontinuance. 

This  was  an  action  for  slander,  which  was  brought  to  an  issue, 
and  noticed  for  trial  by  the  defendant's  attorneys.  On  the  llth 
of  February  the  cause  was  reached,  and  the  plaintiff  not  appear- 
ing, the  action  was,  on  motion,  dismissed  with  costs. 

The  plaintiff  now  moved  to  open  the  default,  and  for  le 
discontinue  without  costs,  upon  a  consent  for  such  discontinu- 
ance, signed  by  the  plaintiff's  attorney  and  the  defendant  in 
person,  dated  March  24th,  1860. 

The  defendant's  attorney,  in  opposition,  insisted  on  his  right 
to  the  costs. 

ROBERTSON,  J. — The  plaintiff's  attorney  seems  to  have  ob- 
tained the  defendant's  consent  to  discontinue  without  the 
knowledge  of  the  attorney,  and  allowed  the  latter  to  go  on 
noticing  the  cause  and  taking  the  default  of  the  plaintiff  with- 
out applying  to  the  court  to  enter  an  order  of  discontinuance. 
Although  the  default  is  excused,  the  attorney  is  entitled  to  the 
costs  he  has  been  put  to  by  the  plaintiff's  neglect.  The  default 
may  therefore  be  opened,  and  an  order  for  discontinuance  en- 
tered, upon  the  plaintiff's  paying  the  cost  of  the  term,  being 
ten  dollars,  with  any  disbursements  by  the  defendant's  attor- 
neys, and  the  costs  of  opposing  the  motion  fixed  at  ten  dollars. 
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WILLIS  a.  CAMERON. 

New  York  Common  Pleas;  General  Term,  March,  1861. 
DEFENCES. — FOREIGN  USUKY  LAWS. 

In  an  action  on  a  promissory  note,  the  defence  was,  that  the  note  was  made  in 
violation  of  the  usury  laws  of  a  foreign  State.  By  those  laws  the  contract  was 
declared  not  to  be  avoided,  but  by  way  of  penalty  for  a  violation,  a  forfeiture 
of  three  times  the  excess  of  interest  reserved,  was  to  be  allowed  in  an  action 
on  the  contract ;  or  if  paid,  to  be  recovered  back, — Held,  that  the  defendant 
could  not,  in  this  State,  avail  himself  of  the  penalty  even  by  way  of  defence. 

Defence  of  usury. 

BY  THE  COUKT.* — HILTON,  J. — The  second  defence,  although 
very  ingeniously  pleaded,  must,  I  think,  be  regarded  as  sham. 
&  assumes  to  be  a  defence  in  bar  of  the  plaintiff's  right  to  re- 
cover any  thing  upon  the  note  in  suit ;  whereas,  by  the  statutes 
of  Massachusetts,  as  interpreted  by  the  courts  of  that  State 
(Kendall  a.  Robertson,  12  Gushing,  156),  although  the  rate  of 
interest  there  is  declared  to  be  6  per  cent,  per  annum  on  all  con- 
tracts for  the  payment  of  money,  yet  the  taking  of  a  greater 
sum  does  not  avoid  the  entire  contract,  but  merely  imposes 
upon  the  person  taking  it,  by  way  of  penalty,  a  forfeiture  of 
threefold  the  amount  of  interest  unlawfully  reserved,  and  no 
more,  and  which  is  to  be  allowed  to  the  defendant  in  the  action 
upon  the  contract  when  he  establishes  the  fact  of  taking  such 
unlawful  rate,  together  with  his  full  costs  in  the  suit ;  or  when 
the  illegal  interest  has  been  paid,  the  party  paying  it  may,  by 
action,  recover  it  back  threefold.  (See  De  Wolf  a.  Johnson,  10 
Wheaton,  367,  as  to  the  effect  of  such  a  statute.) 

It  will  not,  I  suppose,  be  contended  that  the  defendant,  if  he 
had  paid  the  illegal  interest,  could  maintain  an  action  in  this 
State  to  recover  the  penalty  thus  imposed  by  the  statutes  of 
Massachusetts  upon  the  party  receiving  it ;  and  this  being  the 

*  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 


246  ABBOTTS'  PRACTICE  REPORTS. 

Barton  a.  Gledhill. 

case,  I  think  it  must  follow,  as  a  necessary  consequence,  that  he 
cannot,  in  this  State,  avail  himself  of  the  statute  by  way  of 
defence. 

He  certainly  cannot  take  advantage  of,  nor  expect  our  courts 
to  enforce,  the  criminal  laws  of  another  State,  it  being  well  set- 
tled that  such  laws  are  strictly  local,  having  no  operation  beyond 
the  boundaries  of  the  State  which  enacts  them,  and  affecting 
nothing  more  than  they  can  reach.  (Folliot  a.  Ogden,  1  If. 
Black.,  135 ;  Holmanva.  Johnson,  Cowp.,  341 ;  Scoville  a.  Can- 
field,  14  Johns.,  338  ;  Andrews  a.  Herriot,  4  Conn.,  508,  note  at 
page  513 ;  Yan  Schaick  a.  Edwards,  2  Johns.  Cos.,  355,  363 ; 
De  Wolf  a.  Johnson,  10  Wheaton,  367 ;  Ludlow  a.  Van  Rens- 
selaer,  1  Johns.,  95.) 

Order  appealed  from  affirmed,  with  $10  costs. 


BARTON  a.  GLEDHILL. 

New  York  Common  Pleas  ;  General  Term,  May,  1861. 
WITNESS. — HUSBAND  AND  WIFE. 

Husbands  and  wives  may  now  be  examined  as  witnesses  like  any  otber  parties, 
except  they  cannot  be  required  to  disclose  any  communications  made  by  one 

to  the  other. 

• 

This  was  an  action  brought  by  Barton  and  his  wife  against 
Gledhill  and  his  wife,  to  recover  for  a  slander  alleged  to  have 
been  spoken  by  the  wife  of  Gledhill  against  the  wife  of  Barton. 

The  judge  rejected  the  testimony  of  the  plaintiffs  on  the  ob- 
jection that  they  were  husband  and  wife,  and  could  not  tes- 
tify on  their  own  behalf;  and  the  defendants  succeeded.  The 

plaintiffs  now  appealed. 

i 

BY  THE  COURT. * — HILTON,  J.  (after  disposing  of  another  ques- 
tion).— The  justice,  I  think,  clearly  erred  in  rejecting  both 

*  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
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plaintiffs  as  witnesses  at  the  trial  on  their  own  behalf.  The 
law,  as  it  then  stood  (Code,  §  399),  permitted  any  party  to 
an  action  to  be  examined  as  a  witness  on  his  own  behalf,  ex- 
cept in  certain  instances,  of  which  this  is  not  one,  and  the  fact 
that  husbands  and  wives  are  not  among  the  excepted  cases, 
seems  to  me  conclusive  evidence  that  the  Legislature  did  not 
intend  to  exempt  them  from  the  general  rule,  that  no  person 
should  be  excluded  as  a  witness  upon  the  trial  of  a  cause,  for 
any  .reason  whatever,  provided  the  case  was  not  one  of  those 
particularly  specified  in  section  399.  (Shoemaker  a.  Mcl£ee, 
19  How.  Pr.,  86 ;  Marsh  a.  Potter,  30  Barb.^  506.) ' 

But  whatever  doubts  may  have  heretofore  existed  upon  this 
point,  they  have,  it  seems  to  me,  been  put  at  rest  by  the  act  of 
1860,  which  in  effect  declares  the  intention  of  the  Legislature 
not  to  except  husbands  and  wives  from  being  examined  as  wit- 
nesses, like  other  parties,  except  that  they  shall  not  be  required 
to  disclose  any  communication  made  by  one  to  the  other. 
(Laws  of  1860,  187,  §  12,  amending  Code,  §  399.) 

Judgment  reversed. 


NONES  a.  HOMER. 

New  York  Common  Pleas  ;  General  Term,  May,  1861. 
FORMER  ADJUDICATION. 

Where  defendant  pleaded  a  former  judgment  between  the  same  parties,  and  it 
appeared  on  the  trial  by  his  evidence  that  there  was  a  former  action  pending 
between  them  in  the  Marine  Court,  in  which  the  plaintiff  had  recovered,  but 
which  recovery  that  court,  at  the  general  term,  had  reversed,  without,  how- 
ever, ordering  a  new  trial,  or  rendering  final  judgment, — Held,  that  such  rever- 
sal was  nevertheless  a  bar  to  the  present  action. 
• 

Appeal  from  judgment  dismissing  complaint. 

BY  THE  COURT.— BRADY,  J. — The  defendant  pleaded  as  a  sep- 
arate defence  to  this  action  that  the  plaintiff  had  commenced 
an  action  for  the  same  cause  set  forth  in  the  complaint ;  that 
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the  defendant  had  answered  in  such  action,  denying  the  right 
of  the  plaintiff  to  recover ;  that  the  issues  formed  were  tried 
upon  the  merits,  passed  upon  by  the 'jury,  and  a  verdict  ren- 
dered, and  that  final  judgment  was  thereafter  regularly  and  in 
due  form  entered  in  said  action  up'on  said  verdict.  Upon  the 
trial  of  the  present  action,  the  defendant  proved  the  facts  just 
stated,  except  that  judgment  final  was  in  due  form  entered 
upon  the  verdict.  In  the  former  action,  the  plaintiff  succeeded, 
and  the  general  term  of  the  Marine  Court  reversed  the  judg- 
ment, without  ordering  a  new  trial.  That  court  did  not,  how- 
ever, render  judgment  final  in  favor  of  the  defendant.  The 
defendant's  counsel  having  on  the  trial  first  proved  that  the 
causes  of  action  in  the  former  and  present  suit  were  identical, 
gave  in  evidence  the  judgment  pronounced  by  the  general 
term  of  the  Marine  Court,  and  then  moved  to  dismiss  the  com- 
plaint, on  the  ground  that  such  judgment  was  a  bar  to  any  fur- 
ther action.  The  motion  was  granted. 

The  defendants  had  set  up  the  judgment  of  reversal  as  a 
final  judgment,  and  the  plaintiff  seems  to  have  been  misled  by 
that  circumstance.  The  defence  was  in  legal  effect  the  aver- 
ment of  another  action  pending,  and  such  is  the  rule  upon 
which  the  justice  on  the  trial  dismissed  the  complaint.  It  will 
be  perceived,  on  examination  of  the  return,  that  the  justice 
held  the  judgment  of  reversal  to  be  a  bar  to  a  new  action  ;  and 
inasmuch  as  such  reversal  left  the  original  action  still  pending, 
and  no  final  judgment  had  in  law  been  entered,  the  decision 
was  correct.  We  have  held  repeatedly  that  where  a  judgment 
was  reversed  on  appeal,  the  Marine  Court  was  clearly  wrong 
in  not  ordering  a  new  trial.  (Howe  a.  Julien,  2  HilL,  453; 
S.  C.,  9  Abbotts'  Pr.,  193.)  Such  should  have  been  the  judg- 
ment of  that  court  in  this  case.  It  had  no  power  to  order 
otherwise  (Astor  a.  L'Amoreux,  4  Seld.)  107;  Edmonston  a. 
McLoud,  16  N.  Y.,  543 ;  Griffin  a.  Marquadt,  17  7J.,  28),  un- 
less it  appeared  that  the  plaintiff  could  not  possibly  succeed 
in  the  action,  which  was  not  pretended.  It  being  the  duty  of 
the  Marine  Court  to  order  the  new  trial,  the  judgment  of  re- 
versal must  be  construed  BO  as  to  remit  the  parties  to  the  legal 
position  towards  each  other  which  they  held  when  the  trial 
commenced,  and  should  be  regarded  by  intendment  as  an  order 
for  a  new  trial.  It  could  have  no  other  effect.  The  court  had 


NEW  YOEK.  249 


Mitchell's  Case. 


not  exhausted  its  jurisdiction.  It  has  not  disposed  of  the  issues 
presented,  and  the  duty  of  the  justice  was  plain.  The  plaintiff 
cannot  be  relieved,  because  he  was  either  misled  by  the  phra- 
seology of  the  answer,  or  misunderstood  the  effect  of  the  judg- 
ment pronounced. 
The  judgment  should  be  affirmed. 


MITCHELL'S  CASE. 

New  York  Co?nmon  Pleas ;  General  Term,  Marc  A,  1861. 

CONTEMPT. — PRIVILEGE  OF  WITNESS. — CONFIDENTIAL   COMMUNI- 
CATIONS TO  ATTORNEY. — EXAMINATION  OF  PARTIES. 


If  a  judge  or  court  has  jurisdiction  to  commit  for  contempt,  his  adjudication  upon 
the  question  of  contempt  or  no  contempt  is  final,  and  cannot  be  reviewed  by 
appeal. 

The  case  of  Yates  a.  The  People,  6  Johns.,  337,  is  no  longer  an  authority  upon  any 
of  the  grounds  relied  on  by  Mr.  Clinton  in  his  opinion. 

It  is  not  the  right  of  a  witness  to  judge,  except  where  the  answer  might  criminate 
him,  whether  the  matter  inquired  of  is  privileged  or  not.  If  the  production  of 
a  document  be  called  for,  and  the  witness  declines  to  produce  it  upon  the 
ground  that  the  reading  of  it  in  evidence  would  be  prejudicial  to  his  interests, 
or  the  interests  of  a  person  to  whom  he  stood  in  a  confidential  relation  respect- 
ing the  instrument,  the  witness  may  be  required  to  submit  the  document  to 
the  inspection  of  the  court. 

The  refusal  of  a  witness  to  produce  papers  acknowledged  to  be  in  his  possession, 
for  the  reason  that  it  would  be  a  breach  of  his  privilege  as  attorney,  is  assuming 
the  right  of  determining  for  himself  the  question  of  privilege,  which  is  not  his 
province,  but  that  of  the  court ;  and  his  refusal  to  produce  the  papers  is  a 
contempt. 

Since,  by  the  provisions  of  the  Code  of  Procedure,  a  party  may  be  compelled  to 
testify  in  the  same  manner  as  any  other  witness,  the  privilege  of  an  attorney 
founded  on  the  former  rule  that  a  party  could  not  be  compelled  to  testify,  is 
gone. 

It  seems,  that  a  party  to  an  action  may  be  compelled,  by  subpoena  duces  tecum,  to 
produce  papers  and  documents  upon  the  trial,  to  be  used  in  evidence. 

Papers  intrusted  to  an  attorney  in  professional  confidence,  are  not  necessarily  to 
be  deemed  confidential  communications,  and  if  he  swears  that  he  is  ignorant  of 
their  contents,  they  are  not  to  be  so  deemed. 

History  of  the  privilege  of  the  attorney. 
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Appeal  from  an  order  of  commitment  for  contempt. 

Mr.  Mitchell  was  an  attorney  and  counsellor-at-law,  and  was, 
as  such,  retained  by,  and  acting  for,  one  McKechnie,  who  was 
the  defendant  in  an  action  brought  by  J.  H.  McCunn  and  J. 
Moncrief,  in  the  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York,  to  recover  from  McKechnie  the  possession  of  a 
certain  lot  of  land  in  that  city.  Upon  the  trial  of  that  action 
before  his  honor  Judge  Brady,  one  Bettz  was  examined  as  a 
witness  for  the  defendant,  and  upon  examination  testified  that 
he,  Bettz,  claimed  the  title  to  the  land,  that  the  defendant  Mc- 
Kechnie was  his  tenant,  and  that  he,  Bettz,  was  defending  the 
action  as  the  landlord  of  the  defendant ;  and  being  asked 
whether  he  had  in  his  possession  any  old  deeds,  leases,  or 
assignments  relating  to  the  land,  he  answered  that  he  had  re- 
ceived from  his  grantors  a  certain  old  lease  and  other  papers, 
which  he  had  kept  in  his  possession  until  a  few  days  before  the 
trial,  when  he  had  delivered  them  to  John  W.  Mitchell,  his  at- 
torney, and  the  attorney  of  the  defendant  in  the  action ;  and 
being  asked  to  produce  the  said  old  lease  and  other  papers,  he 
answered  that  he  was  unable  to  do  so,  because  they  were  in  Mr. 
Mitchell's  possession.  Mr.  Mitchell  was  then  in  court,  acting 
as  the  attorney  and  counsel  of  the  defendant  on  the  trial.  He 
was  thereupon  called  as  a  witness  by  the  plaintiffs,  and  on  his 
examination,  being  asked :  Have  you  in  your  possession  any 
old  leases  or  deeds  relating  to  this  property,  placed  there  by 
Mr.  Bettz  ?  replied,  that  he  had  some  papers  of  Mr.  Bettz's,  but 
that  he  did  not  know  what  they  were ;  and  on  being  requested 
by  the  court  to  examine  the  papers  and  see,  he  declined  to  do 
so,  objecting  on  the  grounds  that  he  was  privileged  from  testi- 
fying as  to  such  matters,  they  having  come  to  his  knowledge 
from  his  client,  that  he  had  not  been  subpoenaed,  and  that  he 
had  had  no  notice  to  produce  the  papers. 

During  -a  brief  suspension  of  the  proceedings  pending  this 
examination,  Mr.  Mitchell  delivered  the  bundle  of  papers  to 
Mr.  Bettz,  with  a  suggestion  that  he  carry  them  to  the  office  of 
his  counsel. 

After  the  proceedings  were  resumed,  this  fact  appearing  upon 
the  continued  examination  of  Mr.  Mitchell,  the  plaintiffs  ap- 
plied for  an  attachment  for  contempt  against  him ;  but  it  was 
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finally  arranged  that  the  application  should  be  suspended,  and 
the  cause  adjourned,  upon  a  stipulation  that  Mr.  Mitchell  should 
appear  on  the  adjourned  day  with  the  papers  in  the  same. 

On  the  same  day,  Mr.  Mitchell  was  served  by  the  plaintiffs 
with  a  subpoena  duces  tecrum,  requiring  him  to  produce  the 
papers  on  the  adjourned  day. 

After  further  adjournment,  the  parties  appeared  on  the  27th 
of  May,  and  Mr.  Mitchell,  being  called  to  the  stand  and  asked 
if  he  had  brought  with  him  the  bundle  of  papers  in  question, 
replied  that  he  had.  Being  requested  to  look  at  them,  and  in- 
form the  court  whether  they  related  to  the  lands  in  suit,  he 
refused  to  do  so. 

The  court  thereupon  ordered  the  witness  to  be  committed  for 
ten  days  to  the  county  jail,  for  contempt  of  court.*  From  this 
order  the  present  appeal  was  taken. 

BY  THE  COURT. — DALY,  F.  J. — I  was  of  opinion,  upon  the 
argument,  that  this  appeal  should  be  dismissed  upon  the  ground 
that  an  order  made  by  a  judge  of  a  court  of  record  in  the  course 
of  a  trial,  committing  a  person  for  a  contempt  in  open  court, 
was  an  exercise  of  discretion  which  ought  n"ot  to  be  reviewed 
by  an  appellate  tribunal ;  but  as  Yates  a.  The  People  (6  Johns., 
337)  was  relied  upos.  as  an  authority  to  the  contrary,  our  deci- 
sion was  reserved  for  a  more  careful  consideration  of  the  ques- 
tion. 

Governor  Clinton,  who  gave  the  only  opinion  on  the  part  of 
the  majority  of  the  Court  of  Errors,  upon  the  final  decision  of 
Yates  a.  The  People,  was  in  favor  of  the  exercise  of  the  right  of 
review  upon  the  merits,  in  every  commitment  for  contempt ; 
declaring  that  there  was  nothing  sacred  in  commitments  of  that 
description  ;  nothing  that  forbade  the  hand  of  justice  from  ex- 
tending relief;  nothing  that  invested  the  higher  courts  with 
unlimited,  uncontrolled  powers  over  personal  liberty  whenever 
they  thought  fit  to  impute  contempt.  But,  after  a  careful  ex- 
amination of  this  voluminous  case,  I  do  not  understand  that  he 
put  his  decision  upon  that  ground ;  but  if  he  did,  all  the  points 
involved  in  the  final  decision  of  the  case,  came  again  under 

*  The  commitment  will  be  found  in  our  report  of  the  proceedings  on  a  habeas 
corpus,  issued  by  a  justice  of  the  Supreme  Court,  to  inquire  into  his  detention,  7 
Ante,  96. 
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review  in  the  case  of  Yates  a.  Lansing  (9  Johns.,  395),  before  the 
same  court,  when  Judge  Platt,  referring  to  the  former  decision, 
said,  "  a  majority  of  the  members  voted  for  reversing  the  deci- 
sion of  the  Supreme  Court,  but  whether  upon  the  ground  taken 
and  the  reasons  assigned  by  Mr.  Unnton,  it  is  impossible  to 
know.  It  is  certain  that  a  majority  agreed  in  the  result,  but 
there  is  no  certainty  that  any  two  of  that  majority  grounded 
their  opinions  upon  any  one  of  the  various  points  that  were  dis- 
cussed and  relied  on  by  Mr.  Clinton ;"  and  though  the  maxim, 
/Stare  decisis  et  non  quieta  movere,  was  very  strongly  pressed, 
the  court  allowed  all  the  questions  to  be  argued  over  again ; 
and  when  Yates  a.  Lansing  came  to  be  decided,  Judge  Platt, 
who  delivered  the  only  opinion  which  is  reported  on  the  part 
of  the  majority,  repudiated  all  the  grounds  which  were  relied 
upon  by  Governor  Clinton  in  the  former  decision ;  in  addition 
to  which,  two  of  the  principal  propositions  upon  which  he  relied 
were  repudiated  by  subsequent  legislative  enactments  (3  Ren. 
Stat.,  5  ed.,  art.  1,  tit.  2,  ch.  3,  part  3,  §  15 ;  art.  3,  tit.  6,  ch.  1, 
part  4),  while  others  are  now -provided  for  and  regulated  by 
statute  (3  Rev.  Stat.,  849,  tit.  13,  5  ed.) ;  so  that  Yates  a.  The 
People  is  no  longer  an  authority  upon  any  of  the  grounds  sup- 
posed to  have  been  involved  in  its  final  decision. 

In  respect  to  the  doctrine  advanced  by  Governor  Clinton,  that 
every  commitment  for  a  contempt  should  be  subject  to  review, 
Judge  Platt,  in  Yates  a.  Lansing,  commented  in  these  words : 
*'  The  right  of  punishing  for  contempts,  by  summary  conviction, 
is  inherent  in  all  courts  of  justice  and  legislative  assemblies,  and 
it  is  essential  for  their  protection  and  existence.  It  is  a  branch 
of  the  common  law,  adopted  and  sanctioned  by  our  State  Con- 
stitution. The  discretion  involved  in  the  power  is,  in  a  great 
measure,  arbitrary  and  undefinable ;  and  yet  the  experience  of 
ages  has  demonstrated  that  it  is  perfectly  compatible  with  civil 
liberty,  and  auxiliary  to  the  purest  ends  of  justice.  The  known 
existence  of  this  power  prevents,  in  a  thousand  instances,  the 
necessity  of  using  it,  and  is,  perhaps,  the  strongest  reason  why 
it  is  so  seldom  abused." 

It  is  evident,  from  the  language  of  Gov.  Clinton,  that  he 
was  not  familiar  with  the  reasons  which  had  led  to  the  recog- 
nition of  this  salutary  principle.  It  is  very  apparent  that  he 
had  never  looked  into  the  authorities,  nor  had  his  attention 
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drawn  to  the  practical  difficulties  that  would  ensue  if  a  judge 
upon  a  trial  could  not  compel  a  witness  to  answer  a  question  or 
produce  a  paper  until  it  was  settled  by  the  court  of  last  resort 
that  it  was  the  duty  of  the  witness  to  do  so.  Forty  years  be- 
fore, Blackstone  declared,  in  Crosby's  Case  (3  Wils.,  188),  that 
"  the  sole  adjudication  of  contempts  and  the  punishment  there- 
of in  any  manner,  belong  to  each  respective  court;  that  the 
Courts  of  "Westminster  Hall  could  have  no  control  in  matters  of 
contempts ;  and  that  infinite  confusion  and  disorder  would  follow, 
if  courts  could  examine  and  determine  the  contempts  of  other 
courts ;  that  the  power  to  commit  results  from  the  first  principles 
of  justice,  for  if  they  (the  courts)  have  power  to  decide,  they 
ought  to  have  the  power  to  punish ;  and  that  the  judgment  and 
commitment  of  each  respective  court  as  to  contempts,  must  be 
final  and  without  control.  General  convenience  must  always 
outweigh  particular  inconvenience."  And,  in  the  same  case, 
Lord  Chief-justice  Dr.  Grey  said :  "In  the  case  of  a  commit- 
ment by  this  court  (the  Common  Pleas)  or  the  King's  Bench 
(for  a  contempt),  there  is  no  appeal ;"  and  to  the  objection  that 
there  may  be  abuses  by  jurisdictions  where  there  is  no  appeal, 
he  answered,  that  in  some  courts,  dependence  must  be  placed 
upon  their  discretion,  and  they  must  be  left  to  the  obligation 
of  their  oaths ;  that  this  was  a  principle  which  had  its  foundation 
in  necessity. 

The  question  was  fully  examined  by  Chief-justice  Bibb,  of 
Kentucky,  in  Johnston  a.  The  Commonwealth  (1  Bibb,  598),  and 
was  disposed  of  by  that  able  judge  with  characteristic  ability. 
After  declaring  that  the  exercise  of  discretion  in  such  a  matter 
on  the  part  of  the  judge  resulted  from  the  very  nature  of  the 
judicial  establishment,  he  said :  "The  purposes  for  which  courts 
are  intrusted  with  the  power  of  punishing  for  a  contempt  de- 
mands a  speedy  and  summary  proceeding  not  consistent  with 
the  delay  consequent  upon  writs  of  error  and  appeals.  If  free 
from  the  apprehension  of  immediate  punishment,  the  contemp- 
tuous witness,  in  the  face  of  the  court  and  in  the  very  act  of 
trial,  might  paralyze  the  hands  of  justice  by  refusing  to  give 
evidence."  He  truly  remarked  that  the  power  to  administer 
the  law  depended  upon  the  respect  felt  by  the  people  for  the 
authority  of  courts,  observing  that  that  court  is  impotent  and 
contemptible  indeed  whose  power  to  punish  a  contempt  of  its 
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authority  depends  upon  the  discretion  of  a  superior  tribunal. 
In  The  King  a.  Davidson  (4  B.  &  Al.,  329),  the  propriety  and 
necessity  of  leaving  such  a  matter  entirely  in  the  discretion  of  a 
judge  of  a  court  of  record  was  recognized  by  all  the  judges. 
Justice  Bayley  said :  "  Of  the  power  of  a  judge  to  fine  for  a 
contempt  of  court,  I  have  not  the  least  doubt,  and  I  am  of 
opinion  also  that  the  judge  alone  is  competent  to  determine 
whether  what  is  done  be  or  be  not  a  contempt,  and  that  neither 
this  court  nor  any  other  co-ordinate  court  has  a  right  to  examine 
the  question  whether  his  discretion  in  that  respect  was  fitly  and 
properly  exercised ;"  and  to  the  same  effect  is  The  King  a. 
Faulkner  (5  Tyrwhitt,  915).  In  The  King  a.  Davidson,  the 
fine  was  imposed  at  nisi  prius  by  one  of  the  judges  of  the 
same  court  where  the  question  was  brought  under  review,  and 
is  in  that  respect  a  parallel  case  with  the  one  now  before  us. 

To  a  certain  extent  the  right  of  review  exists ; — as  where  the 
court  or  officer  had  no  jurisdiction  to  commit  (Seamen  a.  Dur- 
yea,  1  Kern.,  324),  or  has  exceeded  his  jurisdiction  by  impos- 
ing a  greater  punishment  than  is  allowed  by  statute  (Bickley  a. 
The  Commonwealth,  2  J.  J.  Marshall,  572),  or  where  a  statute 
prescribes  certain  acts  to  be  done  as  essential  to  the  validity 
of  the  commitment ;  and  they  are  omitted  (People  a.  Kevins,  1 
Hill,  154),  as,  for  instance,  in  this  State,  where  it  is  required  by 
statute  that  in  commitment  for  contempt  in  criminal  cases,  the 
order  or  warrant  of  commitment  shall  specify  the  particular 
circumstances  of  the  offence  (3  Rev.  Stat.,  5  ed.,  470,  §  14) ;  and 
in  civil  cases,  where  the  misconduct  consists  in  the  omission  to 
perform  some  act  or  duty,  that  the  order  or  process  of  commit- 
ment shall  specify  the  act  or  duty  to  be  performed,  and  the 
amount  of  the  fine  and  expenses  to  be  paid  ;  and  in  other  cases, 
that  the  order  or  process  of  commitment  shall  specify  the  dura- 
tion of  the  imprisonment  (3  Rev.  Stat.,  5  ed.,  853,  §§  23,  24,  25); 
so  the  right  ojf  review  exists  where  the  alleged  contempt  con- 
sists in  disobeying  an  injunction,  and  the  court  has  no  jurisdic- 
tion to  grant  an  injunction,  the  whole  proceeding  being  coram 
nonjudice  (People  a.  Sturtevant,  5  Seld.,  263,  and  in  analogous 
cases ;  Baltimore  &  Ohio  Railroad  a.  Wheeling,  13  Orattan, 
40) ;  but  it  is  settled  by  numerous  decisions,  both  in  this  coun- 
try and  in  England,  that  if  the  judge  has  jurisdiction  to  commit 
for  a  contempt,  his  adjudication  upon  the  question  of  contempt 


NEW  YORK.  255 


Mitchell's  Case. 


or  no  contempt  is  final,  and  can  never  be  inquired  into,  either 
by  the  appellate  tribunal  of  his  own  court,  or  by  any  other 
jurisdiction  whatever.  (The  State  a.  Tipton,  1  Blackf.,  166; 
Cossart  a.  The  State,  14  Barb.  (Ark.),  538 ;  Patton  a.  Harris, 
15  B.  Munroe  (Ky.},  607;  The  State  a.  Woodfine,  5  Iredell 
(Law),  199 ;  Lockwood  a.  The  State,  1  Carter  (Ind.},  161 ; 
Ex  parte  Kearney,  7  Wheat.,  38 ;  Martin's  Case,  5  Yerg.,  456  ; 
!N"eel  a.  The  State,  4  English  (Ark.\  259 ;  Commonwealth  a. 
Dandridge,  Virginia  Cases,  409 ;  People  a.  Turner,  1  Col.,  188 ; 
Burdett  a.  Abbott,  14  East,  1 ;  Ib.,  on  appeal,  5  Dow.,  165, 199; 
Stockdale  a.  Hansard,  9  Ad.  &  E.,  1 ;  Sheriff  of  Middlesex's 
Case,  11  Ib.,  273;  Earl  of  Shaftsbury's  Case,  6  How.  State 
Trials,  1269;  On  rel.  .Cobbet,  2  B.,  187;  On  rel.  Crawford, 
13  Jurist,  955  ;  18  L.  J.,  225  ;  Regiua  a.  Paty,  2  Lord  Raym., 
1105 ;  Murray's  Case,  1  Wils.,  299.) 

In  the  late  English  case  of  Stockdale  a.  Hansard,  cited  above, 
which  was  a  commitment  by  the  House  of  Commons  for  a 
breach  of  privilege,  the  general  rule  was  qualified  to  the  extent 
that  where  the  grounds  of  commitment  are  set  forth  in  the  war- 
rant, and  it  appears  that  the  House  of  Commons  have  no  such 
privilege,  the  court  will  interpose  and  discharge  the  prisoner, 
as  the  court  can  see  from  the  facts  set  forth  in  the  warrant  of 
commitment  that  there  could  be  no  contempt.  But  in  the  sub- 
sequent case  of  the  Sheriff  of  Middlesex  (11  Ad.  &  E.,  273),  it 
was  held  that  the  grounds  of  commitment  need  not  be  set  forth 
in  the  warrant,  and  that  where  a  court,  officer,  or  legislative 
bodsr  have  committed  for  contempt  generally,  it  will  be  pre- 
sumed that  there  was  sufficient  reason,  and  the  court  will  not 
suffer  any  inquiry  to  be  made,  or  the  warrant  to  be  contradicted 
by  affidavit.  The  rule  to  be  extracted  from  these  cases  is,  that 
when  the  commitment  is  by  a  legislative  body,  and.  the  warrant 
declares  the  grounds  of  adjudication,  the  Court  of  Bang's  Bench 
will  examine  into  their  validity ;  but  if  it  does  not,  they  will 
not  go  into  such  an  inquiry.  But  this  rule  would  have  no  ap- 
plication to  a  case  like  the  present.  A  commitment  by  the 
House  of  Commons  is  a  quasi  criminal  proceeding,  and  the 
King's  Bench  being  the  chief  criminal  court  of  the  kingdom, 
will  discharge  from  arrest  when  it  appears  by  the  showing  of 
the  House  of 'Commons  itself,  upon  the  face  of  their  warrant, 
that  no  offence  has  been  committed ;  and  so  in  this  State,  as 
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the  statute  requires,  in  commitments  for  contempt  in  criminal 
cases,  that  the  particular  circumstances  of  the  offence  shall  be 
set  forth  in  the  order  or  warrant  of  commitment,  the  Supreme 
Court  may  discharge  the  prisoner,  if  it  appear  from  the  grounds 
stated  that  no  contempt  was  in  fact  committed.  In  two  cases  in 
Pennsylvania  (Hummel's  Case,  9  Watts,  416 ;  Commonwealth 
a.  Newton,  1  Grant's  Cases,  453),  it  was  held  by  the  Supreme 
Court,  that  they  would  review  commitments  for  contempt  which 
were  quasi  criminal  proceedings;  but  the  decision  was  put 
upon  the  ground  of  the  obligatory  terms  of  the  statute  regulat- 
ing the  appellate  jurisdiction  of  the  court,  and  is  therefore  of  no 
weight  beyond  the  limits  of  that  State. 

But  though  the  ground  above  stated  is  sufficient  for  the  dis- 
position of  the  case,  and  I  desire,  if  my  brother  Hilton  concurs, 
to  put  our  decision  upon  that  ground  alone,  still  I  feel  that  it  is 
due  to  Judge  Brady,  as  I  would  feel  it  to  be  due  to  any  judicial 
tribunal  whose  acts  were  brought  in  question  under  similar  cir- 
cumstances, to  declare  that  what  he  did  was  essential  to  main- 
tain the  authority  of  the  court,  and  that  his  proceeding,  in  every 
particular,  is  sustained  by  the  authority  of  adjudged  cases.  It 
appears  from  what'is  stated  in  the  order  appealed  from,  and  in 
the  warrant  of  commitment  which  is  informally  before  us,  that 
the  action  upon  trial  was  a  suit  for  ejectment,  and  that  a  witness 
named  Bettz  was  examined,  and  stated  that  he  claimed  title  to 
the  land ;  that  the  defendant  was  his  tenant,  and  that  he  was 
defending  the  action  brought  against  his  tenant;  and  it  also 
appears  that  the  appellant  Mitchell  was  the  attorney  for^he 
defendant,  and  ihe  professional  adviser  of  the  witness  Bettz.  In 
the  course  of  the  examination  of  Bettz,  he  was  asked  if  he  had 
in  his  possession  any  old  deeds,  leases,  or  assignments  relating 
to  the  land,  to  which  he  answered  that  he  had  received  from 
his  grantor  a  certain  old  lease  and  other  old  papers,  which  he 
had  kept  in  his  possession  until  a  few  days  before  the  trial,  when 
he  delivered  them  to  Mitchell,  his  attorney,  and  that  he  was 
unable  to  produce  them,  as  they  were  in  the  possession  of 
Mitchell.  Mitchell  was  then  placed  upon  the  stand,  and  being 
sworn  as  a  witness,  was  asked  if  he  had  in  his  possession  the 
lease  and  papers  referred  to  by  Bettz,  and  he  answered  that  he 
could  not  say  without  looking  into  a  bundle  of  papers  which  he 
had  then  with  him  in  court.  The  judge  then  requested  him  to 
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look  into  the  bundle,  which  he  refused  to  do.  A  motion  was  then 
made  for  his  commitment,  pending  which  Mitchell  gave  the 
old  lease  and  the  other  papers  to  Bettz,  instructing  him  to  take 
them  from  the  court  to  the  office  of  his  counsel,  Mr.  Chatfield. 
The  cause  was  then  adjourned  until  another  day,  upon  which 
day  the  examination  of  Mitchell  being  resumed,  he  admitted 
that  he  had  in  his  possession  the  lease  and  papers  received  from 
Bettz,  having  in  the  interim  obtained  them  from  Chatfield. 
He  was  then  asked  if  he  would  state  what  they  were,  and  he 
replied  that  he  could  not  without  examining  them.  He  was 
then  asked  to  do  so,  and  state  what  they  were,  so  far  as  to  iden- 
tify them,  which  he  refused.  The  judge  then  directed  him  to 
do  so,  or  produce  the  papers,  but  he  refused,  giving  as  his 
reason  for  refusing,  that  it  would  be  a  breach  of  his  privilege  as 
attorney  for  the  defendant.  It  appears  by  the  warrant,  that  the 
questions  put  were  material  and  pertinent  to  the  issue,  and  for 
this  refusal  the  court  adjudged  him  guilty  of  contempt,  and 
committed  him  to  the  county  jail  for  ten  days. 

The  mistake  of  Mr.  Mitchell,  putting  the  most  charitable 
construction  upon  his  conduct,  was  in  supposing  that  he,  and 
not  the  court,  was  to  be  the  judge  of  the  question  of  privilege ; 
and  also  that  his  relation  as  attorney  entitled  him  to  withhold 
evidence  which  his  client  could  be  compelled  to  produce. 

Before  the  important  change  in  the  law  requiring  a  party  to 
an  action  to  be  examined  as  a  witness  at  the  instance  of  the  ad- 
verse party,  the  general  principle  was  recognized,  that  no  one 
in  a  court  of  law  could  t>e  compelled  to  give  evidence  against 
himself.  (Cook  a.  Corn,  1  Overt.,  340.)  This  principle  had  its 
most  extensive  application  where  the  question  put  to  a  witness 
would  or  might  have  a  tendency  to  expose  him  to  a  criminal 
charge  or  penal  liability,  or  to  any  kind  of  punishment ;  and  so 
far  as  protecting  a  party  from  an  inquiry  that  may  have  such  a 
tendency,  this  broad  principle  of  the  common  law  remains  un- 
touched. In  such  a  case,  as  the  witness  knows  what  the  court 
does  not  know,  and  which  he  could  not  communicate  without 
becoming  his  own  accuser,  he  is  permitted  to  judge  for  himself 
what  the  effect  of  his  answering  the  inquiry  would  be ;  the 
power  of  the  court  being  limited  simply  to  determining  whether 
the  question  is  one  that  might  admit  of  an  answer  having  such 
a  tendency.  (1  Burr's  Trial,  245.)  The  shelter  of  the  princi- 
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pie  extends  also  to  every  thing  confidentially  communicated  by 
the  party  to  his  attorney,  and  it  is  for  the  attorney,  as  it  would 
t>e  for  the  party,  to  judge  what  would  be  the  effect  of  the  in- 
quiry. Thus  in  Rex  a.  Dixon  (3  Burr.,  1687),  it  was  held  that 
an  attorney  was  justified  in  disobeying  a  subpoena  duces  tecum 
directing  him  to  bring  before  a  grand  jury  certain  papers  which 
had  been  placed  in  his  hands- confidentially  by  his  client,  where 
the  object  in  requiring  him  to  do  so  was  to  found  a  prosecution 
against  his  client  for  forgery. 

But  the  principle  that  a  party  should  not  be  compelled  to 
give  evidence  against  himself,  was  far  more  limited  in  its  appli- 
cation when  no  question  of  crime  was  involved,  both  in  relation 
to  the  obligations  of  the  witness  and  the  power  of  the  court  in 
determining  whether  he  should  be  absolved  from  answering  or 
not.  The  principle  of  exemption  was  applied  in  its  broadest 
extent  to  parties  to  actions  at  law,  who  could  not  be  compelled 
to  give  evidence ;  and  in  respect  to  the  production  of  documen- 
tary testimony,  as  a  party  to  an  action  was  not  bound  to  give 
evidence,  he  could  not  be  required  to  produce  papers  to  be  used 
against  him  as  evidence  ;  and  if  a  paper  had  been  deposited  by 
him  with  his  attorney,  the  attorney's  possession  was  deemed  the 
possession  of  the  party,  and  the  attorney  could  not  be  required 
to  produce  it,  nor  even  any  other  person  having  the  temporary 
possession  of  it  in  right  of  the  party.  (Bank  of  Utica  a.  Hillard, 
5  Cow.,  419.)  If  a  document  was  in  the  possession  of  the  party 
to  an  action  at  law,  or  in  the  possession  of  his  attorney,  all  that 
could  be  done  was  to  give  him  notice  to  produce  it;  and  if  he 
failed  to  do  so,  the  other  party  was  at  liberty  to  give  secondary 
evidence  of  its  contents ;  or  if  the  production  of  the  document 
itself  was  essential,  and  he  would  not  produce  it,  the  court 
would,  if  he  was  a  defendant,  strike  out  his  answer,  or  if  a  plain- 
tiff, nonsuit  him  (3  Rev.  Stat.,  5  ed.,  293,  294 ;  4  Cowen  &  HiWs 
Notes,  3  ed.,  648) — a  practice  introduced  into  courts  of  law  from 
the  Court  of  Chancery. 

But  the  attorney  might  be  called,  and  was  bound  to  answer 
-whether  or  not  he  had  the  paper  in  his  possession,  that  the  other 
party  might  be  enabled  to  give  secondary  evidence  of  its  con- 
tents, which  he  could  not  do  until  he  had  first  shown  that  he 
was  unable  to  produce  it ;  and  though  the  attorney  could  not 
be  required  to  disclose  the  contents  of  the  paper,  his  examina- 
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tion  might  be  carried  at  least  so  far  as  to  show,  with  reasonable 
certainty,  that  the  document  in  his  possession  was  the  one  re- 
specting' which  the  other  party  proposed  to  give  evklence. 
(Bevan  a.  "Waters,  1  Moo.  <&  M.,  235 ;  Eicke  a.  Nokes,  Ib., 
303;  Rhoades  a.  Selin,  4  Wash.  C.  C.  R.,  715,  718;  Coventry 
a.  Tannahill,  1  Hill,  33;  Jackson  a.  McYey,  18  Johns.,  330; 
Brandt  a.  Klein,  17  II.,  335;  1  Greenleafs  Ev.,  §§  241,  245; 
Cowen  (&  Sill's  Notes  to  Phillips,  3  ed.,  part  2,  note  152.)  The 
protection  of  this  rule  was  also  applied,  to  a  certain  extent,  in 
favor  of  witnesses  called  on  behalf  of  third  persons.  Neither 
they  nor  their  attorneys,  if  called  as  witnesses,  could  be  required 
to  produce  documents  to  be  used  in  evidence,  if  the  production 
of  the  paper  might  materially  affect  the  rights  or  prejudice  the 
interests  of  the  witness  or  person  to  whom  it  belonged,  which 
was  a  question  which  the  court  would  determine,  upon  the  in- 
spection of  the  document.  (Copeland  a.  Watts,  1  Starkie,  95  ; 
Bull  a.  Loveland,  10  Pick.,  9 ;  Amey  a.  Long,  9  East,  473 ; 
Bateman  a.  Phillips,  4  Taunt.,  157 ;  Field  a.  Beaumont,  1 
Swanst.,  209 ;  Cowen  c&  Hill's  Notes,  3  ed.,  part  2,  note  316 ; 
1  Greenleaf  on  Evidence,  §  246  ;  Dunlap's  Practice,  607.) 

The  rule  was  also  well  established,  that  neither  a  party  nor 
his  legal  adviser  would  be  compelled  in  a  court  of  justice  to 
disclose  the  confidential  communication  which  had  passed  be- 
tween them  in  respect  to  the  matter  upon  which  the  party  had 
sought  professional  advice.  The  principle,  which  appears  to 
have  been  recognized  as  far  back  as  the  days  of  Elizabeth 
(Gary's  R.,  127,  88,  89),  was  not  confined  to  courts  of  law,  but 
was  equally  acted  upon  by  the  Court  of  Chancery,  where  the 
aid  of  that  court  was  sought  to  compel  a  discovery  of  evidence. 
On  an  application  for  a  discovery,  a  court  of  equity  would 
neither  compel  nor  permit  a  solicitor  to  disclose  what  his  client 
had  communicated  to  him  in  professional  confidence,  nor  com- 
pel the  production  of  letters  which  had  passed  between  them, 
or  through  intermediate  agents  upon  the  business,  containing 
or  asking  legal  advice  or  opinions,  nor  cases  prepared  at  the  in- 
stance of  the  client  for  the  opinion  of  counsel.  (Lord  Walsing- 
ham  a.  Goodricke,  3  Har'e,  122 ;  The  Mayor  of  Dartmouth  a. 
Holdsworth,  10  Sim.,  476  ;  Bolton  a.  The  Corporation  of  Liver- 
pool, 3  Ib.,  467;  Hughes  a.  Biddulph,  4  Russ.,  190;  Nias  a. 
The  Northern  &  Eastern  Eailway  Co.,  2  Keen,  76 ;  Bunbury  a. 
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Bunbury,  2  Beaven,  173 ;  Greenough  a.  Gaskell,  1  My  I.  &  K., 
98 ;  Holmes  a.  Baddeley,  1  Phillips,  476  ;  Walker  a.  Wildman, 
6  Madd.,  48 ;  Bank  of  Utica  a.  Merserau,  3  Barb.  "Ch.,  528 ; 
March  a.  Ludlum,  3  Sandf.  Ch.,  35.)  Both  courts  of  law  and 
of  equity  recognized  the  necessity  of  a  free  and  unrestricted  in- 
tercourse between  the  client  and  his  professional  adviser,  which 
would  not  exist  if  what  was  imparted  by  the  former  in  profes- 
sional confidence  could  be  afterwards  used  against  him.  Every 
thing  of  this  nature  was  regarded  therefore  as  inviolate,  and 
neither  the  client,  to  a  certain  extent,  nor  his  professional  ad- 
viser, would  be  required  either  at  law  or  in  equity  to  disclose 
it.  As  this  was  a  rule,  however,  susceptible  of  great  abuse,  it 
was  always  kept  within  just  and  rational  limits.  As  it  has,  in 
the  language  of  Chief-justice  Shaw,  in  Foster  a.  Hall  (12  Pick.., 
89),  "  a  tendency  to  prevent  the  full  disclosure  of  the  truth,  it 
is  to  be  construed  •strictly;"  to  which  may  be  added  the  very 
pertinent  observation  of  Lord  Langdale,  the  master  of  the 
rolls,  in  Nias  a.  The. Northern  &  Eastern  Railway  Company 
(supra},  upon  what  he  deemed  a  too  extensive  application  of  it : 
"It  seems  strange  to  say  that  justice  can  be  promoted  by  con- 
cealing the  truth,  by  suppressing  the  knowledge  of  any  fact  or 
any  statement  of  the  parties  which  bear  upon  the  question  to 
be  decided.  It  is  often  easier  to  exclude  evidence  than  to  de- 
termine what  weight  ought  justly  to  be  attributed  to  it  when 
received.  A  bad  cause  may  suffer,  and  the  evasion  of  j  ustice 
may  be  prevented  by  compelling  the  party  to  disclose  a  mate-, 
rial  fact;  but  the  object  is  not  to  save  the  trouble  or  lessen  the 
responsibility  of  the  judge  to  protect  a  bad  cause  or  to  facilitate 
the  evasion  of  justice,  but,  if  possible,  to  do  justice,  and  for  that 
purpose  to  get  at  the  whole  truth,  and,  I  confess  I  have  yet  to 
learn  how  the  concealment  of  the  truth,  or  hiding  from  the 
court  that  which  is  known  to  any  of  the  parties,  and  relates  to 
the  matter  in  question,  can  in  any  way  promote  justice." 

"Wherever,  in  the  practical  application  of  these  rules,  the 
question  of  privilege  arose,  it  was  not,  as  Mr.  Mitchell  seems  to 
have  supposed,  the  right  of  the  witness  to  judge,  except  where 
the  answer  might  criminate  him,  whether  the  matter  inquired 
of  was  privileged  or  not.  That  was  the  province  of  the  court. 
If  the  production  of  a  document  was  called  for,  and  the  witness 
declined  to  produce  it,  upon  the  ground  that  the  reading  of  it 
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in  evidence  would  be  prejudicial  to  his  interests,  or  to  the  in- 
terest of  the  person  for  whom  the  witness  acted  as  attorney,  the 
witness  was  required  to  submit  the  document  to  the  inspection 
of  the  court,  and  if  the  judge,  after  perusing  it,  differed  from 
the  witness,  he  would  direct  it  to  be  read  (Copeland  a.  Watts, 

1  Starkie,  95 ;  Bradshaw  a.  Bradshaw,  1  Itus.  &  Myl.,  358 : 
Walsh  a.  Trevanion,  15  Sitn.,  578) ;  or  if  a  witness  swore  that  a 
question  put  to  him^  could  not  be  answered  "without  the  disclo- 
sure of  secrets  communicated  to  him  by  his  client,  it  was  for 
the  court  to  determine  from  the  nature  of  the  inquiry  whether 
the  principle  of  protection  extended  to  it  or  not  (Morgan  a. 
Shaw,  4  Madd.)  57;  Parkhurst  a.  Lawten,  3  /£.,  121 ;  Beer  a. 
Ward,  JaG.,  77 ;  Commonwealth  a.  Braynard,  Thatcher's  Cr. 
Cas.,  146) ;  and  if  the  court  decided  that  it  did  not,  the  wit- 
ness, should  he  refuse  to  answer,  would  be  deemed  guilty  of  a 
contempt,  nor  would  the  court  even  hear  counsel  upon  the  va- 
lidity of  the  witness's  objection.    (Doe  a.  The  Earl  of  Egrenaont, 

2  M.  &  Rob.,  386.) 

Such  was  the  state  of  the  law  before  the  enactment  of  the 
provision  compelling  parties  to  action  to  be  examined  as  wit- 
nesses at  the  instance  of  an  adverse  party.  That  provision  has 
brought  about  a  very  material  change  ;  but  before  proceeding 
to  inquire  into  the  effect  of  the  enactment  upon  the  question  of 
privilege,  it  is  very  plain,  that  by  the  law  as  it  stood  before 
this  change  was  made,  the  conduct  of  Mr.  Mitchell  amounted 
to  a  contempt.  His  refusing  to  produce  papers  acknowledged 
to  be  in  his  possession,  for  the  reason  that  it  would  be  a  breach 
of  his  privilege  as  attorney  for  the  defendant,  was  assuming  the 
right  of  determining  for  himself  the  question  of  privilege,  which 
was  not  his  province,  but  that  of  the  court ;  and  his  disobedi- 
ence of  the  order  of  the  judge  to  produce  them,  was  a  very  plain 
case  of  contempt,  upon  the  authority  of  the  cases  that  have  been 
cited.  It  was  a  contempt  to  wilfully  deprive  the  court  of  the 
means  of  determining  whether  the  principle  of  protection  ex- 
tended to  the  papers  in  his  possession  or  not,  and  it  would  not 
be  the  less  a  case  of  contempt,  even  assuming  that,  upon  what 
was  stated  to  the  court,  a  case  of  privilege  was  shown ;  for 
though  a  judge  should  decide  erroneously  upon  the  question  of 
privilege,  the  order  he  makes  is  nevertheless  to  be  obeyed.  If 
it  were  otherwise,  it  would  always  be  in  the  power  of  a  witness 


262  ABBOTTS'  PKACTICE  REPOBTB. 

Mitchell's  Case. 

to  withhold  evidence  whenever  he  thought  fit  to  consider  him- 
self privileged. 

But  Mr.  Mitchell  was  mistaken,  since  the  enactment  above 
referred  to,  in  supposing  that  he  had  any  privilege  at  all.  Tho 
exemption  of  the  attorney  was  never  regarded  as  his  personal 
privilege,  but  as  existing  purely  for  the  protection  of  his  client 
(Butler's  N.  P.,  284);  and  even  though  willing  or  desirous  to 
do  so,  he  would  not  be  allowed,  unless  by  his  client's  consent, 
to  reveal  any  thing  intrusted  to  him  in  professional  confidence. 
(Petrie's  Case,  cited  in  4  T.  It.,  756.)  He  was,  in  this  respect, 
in  the  language  of  Chief  Baron  Gilbert,  "  considered  as  one  and 
the  same  person  with  his  client"  (Gilbert  on  Evidence,  138) ; 
and  if,  by  a  change  in  the  law,  a  party  to  an  action  has  no 
longer  any  privilege,  it  follows  as  a  matter  of  course,  that  his 
attorney  can  have  none.  The  provision  in  question  declares, 
that  "  a  party  to  an  action  may  be  examined  as  a  witness,  at  the 
instance  of  the  adverse  party,  and  for  that  purpose  may  be  com- 
pelled to  testify  in  the  same  manner,  and  subject  to  the  same 
rules  of  examination,  as  any  other  witness."  This  sweeps  away 
the  rule  of  the  common  law,  that  parties  to  actions  should  not 
be  compelled  to  give  evidence  against  themselves ;  and  every 
privilege,  either  of  the  party  or  of  his  attorney,  that  was  found- 
ed upon  it,  is  gone.  I  suppose  that  the  protection  that  was 
extended  to  the  confidential  communications  between  attorney 
and  client  remains  unaffected,  as  the  reason  upon  which  that 
rule  was  founded  is  as  applicable  now  as  it  was  before ;  but 
with  this  exception,  a  party  to  an  action,  or  his  attorney,  are  no 
longer  privileged  to  withhold  testimony.  A  party  to  an  action 
may  now  be  compelled,  by  a  subpmna  duces  tecum,  to  produce 
papers  and  documents,  upon  the  trial,  to  be  read  in  evidence. 
(Bonesteel  a.  Lynde,  8  How.  Pr.,  226.)  The  contrary  was  held 
by  Justice  Roosevelt,  in  a  previous  case  (Trotter  a.  Latson,  7  Ib., 
261) ;  but  the  construction  he  put  upon  the  statute  was  repudi- 
ated, after  a  careful  examination,  by  Justice  "Wells,  and  I  enter- 
tain no  doubt  but  that  the  conclusion  arrived  at  by  the  latter 
was  the  correct  one.  If  a  party,  then,  may  be  compelled  to 
produce  documents,  the  attorney,  whose  privilege  can  be  no 
greater  than  that  of  his  client,  must  be  equally  bound.  In  Doe 
dem.  Courtail  a.  Thomas  (9  Barn.  <&  Ores.,  288),  which  was  an 
action  at  law,  an  attorney  was  called  upon  to  produce  a  lease, 
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who  declared  that  he  had  received  it  from  his  client  in  the 
character  of  his  attorney,  and  that  he  held  it  in  that  character ; 
but  it  ap|fcearing  that  the  client  had  been  ordered,  by  the  Court 
of  Chancery,  to  deposit  the  lease  for  the  inspection  of  the  plain- 
tiff, in  a  suit  brought  by  the  plaintiff  against  the  client  in  the 
Court  of  Chancery,  the  court  ordered  the  attorney  to  produce 
the  lease  ;  and  when  the  case  came  up  for  review,  Lord  Tender- 
den  held  that  the  client  might  have  been  subpoanaed  upon  the 
trial  and  compelled  to  produce  the  lease,  and  that  if  he  could 
be  compelled  to  produce  it,  then  the  attorney,  who  stood  in  the 
same  situation  as  his  client,  was  equally  bound  to  do  so.  If  this 
were  not  so,  all  that  a  party  would  have  to  do  to  evade  the  pro- 
duction of  papers,  would  be  to  put  them  into  the  custody  of  his 
attorney.  "The  production  of  written  as  well  as  oral  testimo- 
ny," said  Lord  Ellenborough,  in  Amey  a.  Long  (9  East,  473), 
"is  essential  to  the  very  existence  and  constitution  of  a  court  of 
common  law,  which,  receives  and  acts  upon  both  descriptions  of 
evidence,  and  could  not  possibly  proceed  with  due  effect  with- 
out them  ;"  holding  that  the  writ  of  subpc&na  duces  tecum  was 
as  essential  and  of  as  compulsory  obligation  as  the  ordinary  writ 
by  which  a  witness  is  commanded  to  appear  and  testify.  The 
object  sought  in  the  examination  of  a  witness,  is  to  obtain  from 
him  not  only  the  evidence  which  he  may  give  orally,  but  the 
written  evidence  which  may  be  in  his  possession  or  under  his 
control.  One  is  as  much  a  part  of  what  he  is  called  upon  to 
furnish,  and  in  respect  to  which  he  may  be  examined,  aa  the 
other.  When  the  Code,  therefore,  declares  that  a  party  to  an 
action  may  be  compelled  to  testify  in  the  same  manner,,  and  sub- 
ject to  the  same  rules  of  examination,  as  other  witnesses,  it  is 
obvious  that  the  meaning  is,  that  whatever  may  be  required  of 
other  witnesses  may  be  required  of  him.  If  they  must  produce 
books  and  papers,  so  must  he ;  and  if  he  has  placed  them  in  the 
possession  of  his  attorney,  agent,  or  any  other  person,  the  one 
who  has  them  in  actual  custody  may  be  compelled  to  bring 
them  before  the  court,  to  be  used  as  evidence.  In  courts  of 
equity,  the  principle  of  protection  was  never  extended  to  all 
papers  belonging  to  a  client  which  he  may  have  put  into  the 
hands  of  his  solicitor ;  but  the  general  rule  was,  that  whatever 
the  client  was  bound  to  produce  for  the  benefit  of  a  third  per- 
son, his  solicitor,  if  the  document  or  paper  was  in  his  possession, 
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was  also  bound  to  produce  it  (Furlong  a.  Howard,  2  Schoele  (& 
Lefr&y,  115;  Fen  wick  a.  Reed,  1  Merivale,  114);  and  if  the 
solicitor  was  not  a  party  to  the  suit,  he  might  be  compiled,  by 
a  subpcena  duces  tecum,  to  produce  it.  (Busk  a.  Lewis,  6  Madd., 
29.)  Indeed,  the  principle  of  protection  recognized  in  courts  of 
equity,  does  not  appear  to  have  extended,  so  far  as  the  adjudged 
cases  show,  beyond  letters  or  other  communications  passing  be- 
tween the  client  and  his  solicitor  or  their  intermediate  agents,  or 
papers  or  documents  prepared  by  the  solicitor  at  the  client's 
request,  and  in  certain  cases  to  the  title-deeds  of  the  client  in 
the  hands  of  his  solicitor  (Stratford  a.  Hogan,  2  Ball  &  jBea., 
164 ;  McCann  a.  Beere,  1  Hog.,  129),  or  to  a  general  application 
upon  a  solicitor  to  produce  his  client's  papers.  (Wright  a.  Mayer, 
6  Yes.,  280.)  The  general  rule  of  courts  of  equity,  that  wherever 
the  client  may  be  called  upon  to  produce  papers,  the  attorney, 
if  they  are  in  his  possession,  may  be  required  to  produce  them, 
is  the  proper  rule,  now  that  parties  to  actions  are  made  wit- 
nesses. There  may  possibly  be  cases  in  which  the  deposit  of  a 
document  with  an  attorney  for  advice  and  counsel,  may  bring  it 
within  the  rule  of  protection  ;  though  I  can  conceive  of  none,  if 
the  client  would  himself  be  bound,  if  he  had  it  in  his  possession, 
to  produce  it  as  a  witness. 

In  this  case,  however,  there  could  be  no  pretence  that  the 
papers  in  question  were  left  by  the  witness  Bettz  with  Mitchell 
for  professional  advice  and  counsel,  as  Mitchell  declared  that  he 
could  not  tell  what  they  were  without  examining  "them  ;  nor, 
when  first  interrogated  respecting  them,  whether  he  had  them 
in  his  possession  or  not,  without  looking  into  a  bundle  of  papers 
which  he  had  with  him  in  court.  He  was,  therefore,  either  ig- 
norant of  their  nature  and  contents,  or  else  he  stated  what  was 
untrue.  We  are  bound  to  presume  the. former;  and  if  he  did 
not  therefore  know  what  they  were,  the  fact  that  they  were  left 
with  him  in  professional  confidence  would  not  protect  them. 
In  Walsh  a.  Trevanion  (15  Sim.,  57T),  a  solicitor  was  required, 
upon  interrogations  put  to  him  as  a  witness,  to  produce  certain 
papers  in  his  possession,  and  he  demurred  to  the  interrogatory 
upon  the  ground  that  he  received  the  papers  in  the  character 
of  the  confidential  solicitor  of  the  persons  to  whom  they  be- 
longed ;  but  Sir  Lancellot  Shadwell,  the  vice-chancellor,  held, 
that  he  might  have  received  the  papers  in  his  character  of  confi- 
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dential  solicitor,  and  yet  the  papers  themselves  might  not  be 
confidential  communications,  and  he  held  the  demurrer  to  be 
insufficient.  Mr.  Mitchell  did  not  declare  that  the  papers  had 
been  left  with  him  by  Bettz  for  professional  advice  or  assistance, 
but  he  put  his  objection  upon  the  ground  that  to  produce  them 
would  be  a  breach  of  his  privilege  as  attorney  for  the  defendant. 
They  were  not  placed  in  his  hands  by  the  defendant,  but  by  the 
witness  Bettz ;  and  if  any  privilege  could  exist,  it  must  have 
been  as  the  attorney  of  Bettz,  who,  as  the  owner  of  the  land, 
was  defending  the  suit  against  his  tenant ;  but  he  had  no  privi- 
lege either  as  the  legal  adviser  of  Bettz,  or  as  the  attorney  of 
the  defendant.  Either  of  them  could  have  been  examined  as 
witnesses,  and  required,  if  they  had  the  papers  in  their  posses- 
sion, to  produce  them ;  and  he  could  have  no  privilege  where 
they  had  none.  Upon  both  grounds,  therefore,  it  was  a  case  of 
contempt:  first,  because  it  was  the  right  of  the  judge  to  deter- 
mine whethe^  there  was  any  privilege  or  not,  and  the  duty  of 
the  witness  to  be  governed  by  his  decision ;  and  secondly,  be- 
cause he  had  no  privilege  entitling  him  to  withhold  the  papers 
in  his  possession- from  being  given  in  evidence. 
The  appeal  should  be  dismissed. 

HILTON,  J. — For  the  reasons  assigned  by  Judge  Daly,  I  agree 
that  this  appeal  should  be  dismissed ;  and  I  also  concur  in  his 
views  upon  the  other  propositions  examined  by  him. 


,  BLASON  a.  BKUNO. 

Supreme  Court,  First  District ;  Special  Term,  May,  1861. 

ARREST. — FKAUD  BEYOND  THE  STATE. — AFFIDAVIT  ON  INFORMA- 
TION. 

The  offence  of  disposing  of  property  to  defraud  creditors,  committed  in  a  foreign 
country  between  foreigners,  does  not  render  the  fraudulent  debtor  liable  to  ar- 
rest in  an  action  brought  here  by  his  creditor. 

An  affidavit  on  which  to  obtain  an  order  of  arrest  setting  forth  facts  on  informa- 
tion uud  belief,  must  state  the  sources  of  information. 
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INGRAHAM,  J. — The  defendant  was  arrested  in  this  action, 
upon  the  ground  that  he  had  disposed  of  his  property  with  in- 
tent to  defraud  his  creditors. 

A  motion  is  now  made  for  his  discharge,  upon  the  original 
affidavit  on  which  the  order  of  arrest  was  granted. 

The  disposition  of  property  complained  of  was  the  collection 
of  his  debts  in  the  island  of  Cuba,  and  bringing  the  proceeds 
to  this  country,  after  he  had  stated  to  some  persons  that  he  in- 
tended to  go  with  the  money  to  Havana  and  pay  his  creditors. 

All  the  parties  were  residents  of  Cuba,  and  the  whole  trans- 
action was  in  Cuba,  excepting  the  arrival  of  the  defendant  in 
this  country. 

The  cause  of  action  set  up  in  these  papers  appears  to  me  to 
be  totally  insufficient  to  sustain  the  order  of  arrest. 

I  do  not  think  the  offence  of  disposing  of  property  to  defraud 
creditors  can  be  committed  in  a  foreign  country  between  for- 
eigners, so  as  to  bring  the  case  within  the  provisions  of  the 
Code  on  this  subject. 

The  parties  are  not  cognizant  of  or  subject  to  our  laws,  are 
not  supposed  to  know  them,  and  cannot  be  said  to  violate  them. 

There  is  nothing  in  the  section  of  the  Code  referred  to  which 
in  any  way  warrants  the  supposition  that  it  was  intended  to 
apply  to  acts  committed  by  foreigners  in  a  foreign  country. 
The  removal  or  fraudulent  disposition  of  property  contemplated 
by  that  statute  must  be  within  the  limits  of  the  State,  and  if 
nothing  is  done  here  to  warrant  the  conclusion  that  such  re- 
moval was  fraudulent,  then  the  defendant  is  not  liable  to  arrest 
under  our  laws. 

A  different  rule  exists  when  the  defendant  takes  the  property 
of  another  unlawfully  in  a  foreign  land,  and  brings  it  here.  In 
such  a  case,  the  action  is  brought  for  the  property,  and  the 
right  to  recover  for  it  here  is  based  not  merely  upon  a  fraud 
committed  abroad,  but  upon  the  continued  possession  of  the 
property  obtained  through  such  fraud ;  and  then  the  act  com- 
plained of  forms  the  cause  of  action,  and  not  the  mere  cause  for 
imprisonment. 

The  affidavit  is  also  defective  in  stating  the  principal  matters 
relied  upon  to  be  0n  information  or  belief.  Where  such  facts 
are  not  within  the  actual  knowledge  of  the  plaintiff  or  his  wit- 
nesses, information  may  be  stated;  but  in  such  a  case  the 
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sources  of  the  information  must  be  stated,  so  that  the  court  can 
see  to  what  extent  the  information  can  be  relied  on,  and  that  it 
was  not  communicated  for  the  purpose  merely  of  making  the 
affidavit. 

Another  defect  in  the  affidavit  is,  that  it  nowhere  shows  that 
the  defendant  did  not  go  to  Havana  prior  to  coming  to  this 
country.  As  that  was  the  only  fact  from  which  any  fraud 
could  be  presumed,  it  should  have  been  shown  that  the  defend- 
ant had  avoided  doing  what  he  had  declared  to  be  his  inten- 
tion, prior  to  his  collecting  his  moneys,  and  leaving  for  the 
United  States. 

There  are  also  other  objections  to  the  sufficiency  of  the  affi- 
davit in  this  case  ;  but  as  those  above  mentioned  are  fatal  to  the 
order  of  arrest,  it  is  not  necessary  to  enumerate  them. 

It  may  well  be  inferred  that  the  defendant  came  to  this  coun- 
try, and  brought  his  funds  with  him,  with  the  intent  to  prevent 
his  creditors  in  Havana  from  obtaining  his  property,  and  if  so, 
it  seems  but  right  to  aid  the  creditor  in  following  his  debtor  to 
obtain  payment ;  but  that  can  only  be  done  when  the  creditor 
brings  himself  and  his  debtor  within  the  provisions  of  our  laws. 
In  the  present  case,  the  facts  disclosed  in  the  plaintiff's  affidavit 
do  not  warrant  his  arrest,  and  the  order  therefor  must  be  va- 
cated, and  the  defendant  discharged  in  each  of  the  cases  before 
me,  the  defendant  stipulating  not  to  bring  any  action  therefor. 


CLAKK  a.  MEIGS.     '  -^       .  -V>C.     / 
New  Yoi^k  Superior  Court;  Special  Term,  May,  1861.*"1 
COMPLAINT. — ACTION  AGAINST  BROKERS  FOE  SELLING  STOCK. 


-ti 


In  an  action  against  brokers  for  selling,  without  authority,  stock  which  they  had 
purchased  for  the  plaintiffs,  at  the  plaintiffs'  option,  the  complaint  should  show 
that  the  plaintiffs  demanded  the  stock,  and  tendered  the  amount  due  therefor. 

Demurrer  to  complaint. 


268  ABBOTTS'  PRACTICE  EEPORTS. 


Geery  a.  The  New  York  and  Liverpool  Steamship  Company. 

Selah  Squires,  for  the  plaintiff. 

Wheeler  &  Armstrong,  for  the  defendants. 

ROBERTSON,  J. — The  complaint  in  this  case  alleges  that  the 
defendants,  as  stockbrokers,  purchased  on  account  of  the  plain- 
tiff, and  by  his  order,  two  hundred  shares  of  the  stock  of  the 
Illinois  Central  Railroad  Company,  in  November  last,  at  sixty- 
one  cents  on  the  dollar  of  the  par  value  of  the  stock.  The  stock 
was  payable  to  the  plaintiff  at  his  option  any  time  within  sixty 
days.  It  is  alleged  that  the  defendants,  in  violation  of  their 
agreement  and  duty  as  brokers,  and  against  the  express  instruc- 
tions of  the  plaintiff,  sold  the  stock  in  four  days  after,  for  the 
price  of  fifty-two  cents  on  the  dollar.  Plaintiff  also  avers  that 
on  the  14:th  day  of  January  last  the  stock  of  the  company  had 
risen  to  seventy-seven  and  a  half  cents,  and  that  in  consequence 
of  the  act  of  defendant  he  suffered  a  loss  of  $5,000,  for  which 
he  brings  this  action. 

A  demurrer  is  interposed,  on  the  ground  that  the  complaint 
should  have  set  forth  a  demand  upon  the  defendants,  and  an 
exercise  of  the  plaintiff's  option ;  also  a  tender  of  the  amount 
due  to  the  defendant  on  the  purchase  of  the  stock.  Until  the 
plaintiff  had  made  such  demand  and  tender,  he  had  no  cause  of 
action. 

Judgment  for  defendant  on  demurrer,  with  leave  to  the  plain- 
tiff to  amend  on  payment  of  costs. 


GEERY  a.  THE  NEW  YORK  AND  LIVERPOOL 
STEAMSHIP  COMPANY. 

Supreme  Court,  First  District',  Special  Term,  May,  1861. 

CAUSE  OF  ACTION. — COMPLAINT  TO  SETTLE  LIABILITY  or  STOCK- 
HOLDERS.— JOINDER  OF  PARTIES. 

It  does  not  follow  that  in  demanding  a  multiplicity  of  relief,  a  complaint  is  bad 
as  stating  more  than  one  cause  of  action. 
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One  who  is  a  stockholder  in  a  corporation,  the  stockholders  in  which  have  be- 
come personally  liable  for  the  corporate  debts,  and  who  is  also  a  judgment- 
creditor  of  the  corporation  to  an  amount  exceeding  his  liability  as  stockholder, 
may  maintain  an  action  against  the  corporation,  its  other  stockholders,  and 
its  other  creditors,  to  ascertain  the  rights  and  liabilities  of  the  parties,  and  to 
set  off  his  liability  against  his  judgment,  and  to  restrain  other  litigation  among 
the  parties  and  payments  by  the  stockholders  on  their  individual  liability 
meanwhile. 

The  complaint  in  such  an  action  should  show  that  the  plaintiffs  were  stockholders 
during  all  the  time  -when  the  demands  of  the  different  creditors  accrued.  The 
time  when  the  different  stockholders  acquired  their  stock,  and  the  time  when 
the  deisands  of  the  creditors  who  are  made  defendants  accrued,  should  be 
stated,  or  sufficient  to  show  that  all  the  defendants  who  are  stockholders,  are 
liable  to  contribute  to  the  payment  of  the  demands  of  some  of  the  creditors, 
and  that  some  of  the  stockholders  are  liable  to  contribute  to  all  the  demands 
of  all  the  creditors. 

It  must  also  show  the  grounds  on  which  the  stockholders  are  individually  liable 
for  the  corporate  debts.  An  allegation  that  the  judgment-creditors  claim  that 
the  stock  was  not  all  paid  in,  &c.,  is  not  sufficient. 

Demurrer  to  complaint. 

This  action  was  brought  by  the  plaintiffs,  who  were  judg- 
ment-creditors, and  also  stockholders  of  the  New  York  and 
Liverpool  United  States  Mail  Steamship  Company,  against  that 
company,  the  Balance  Dock  Company,  another  corporation, 
and  James  Brown  and  other  defendants,  some  of  whom  were 
officers  and  stockholders,  and  some  creditors,  of  the  first-named 
corporation. 

The  contents  of  the  pleadings  are  stated  in  the  opinion. 

Wm.  C.  Noyes  and  E.  Ketcham,  for  plaintiffs. 

A.  H.  Green  and  J.  Rankin,  Jr.,  for  the  Balance  Dock  Com- 
pany, defendants. 

J.  It.  Whiting  and  R.  B.  Potter,  for  James  Brown  and  others, 
defendants. 

LEONARD,  J. — Demurrers  to  the  complaint  by  the  New  York 
Balance  Dock  Company,  a  judgment-creditor  o'f  the  steamship 
company,  and  of  James  Brown  and  others,  trustees,  holding  the 
title  of  certain  property  belonging  to  the  said  steamship  com- 
pany, who  have  been  made  parties  defendant  hereto. 
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The  general  object  of  the  complaint  appears  to  be — 

I.  To  obtain  a  judgment  declaring  the  liability  of  the  plain- 
tiffs, as  stockholders  in  the  steamship  company,  to  be  set  off 
against  their  own  demands  as  judgment-creditors  of  that  com- 
pany, to  the  extent  of  that  liability. 

II.  To  obtain  the  appointment  of  a  receiver,  and  the  transfer 
to  him  by  the  trustees-,  James  Brown  and  others,  of  the  assets 
of  the  steamship  company,  and  an  account  by  the  trustees  to 
ascertain  the  assets  in  their  hands  applicable  to  the  payment  of 
creditors. 

III.  To  ascertain  the  creditors  and  the  amount  of  the  indebt- 
edness of  the  steamship  company,  and  to  have  the  assets  applied 
to  the  satisfaction  of  the  demands  of  the  creditors. 

IV.  To  cause  the  stockholders  of  the  steamship  company  to 
make  up,  by  pro-Tata  contribution,  the  amount  of  the  indebted- 
ness remaining  unpaid,  to  the  extent  of  their  personal  liability, 
after  exhausting  the  assets  of  the  company. 

V.  In  the  mean  time  to  restrain  the  creditors  from  proceed- 
ing to  collect  their  judgments  from  any  separate  stockholders, 
and  to  prevent  stockholders  from  paying,  on  account  of  their 
personal  liability,  to  any  creditors. 

The  plaintiffs'  grounds  of  action  are,  that  they  are  judgment- 
creditors,  and  also  that  a  class  of  the  defendants  are  such  cred- 
itors; that  the  whole  capital  has  not  been  paid  in  ;  that  no  cer- 
tificate of  the  payment  of  the  last  instalment  on  stock  sub- 
scribed for  or  taken  has  been  recorded ;  that,  therefore,  under 
the  act  incorporating  the  steamship  company,  all  the  stock- 
holders are  "  severally  individually  liable  to  the  creditors  of 
the  said  corporation  to  an  amount  equal  to  the  amount  of  stock 
held  by  them  respectively."  Also,  that  the  plaintiffs  are  them- 
selves personally  liable,  as  stockholders,  to  contribute  to  the 
payment  of  the  debts  of  the  steamship  company. 

The  theory  of  the  complaint  is,  that  there  is  a  common  lia- 
bility by  a  large  number  of  stockholders,  including  the  plain- 
tiffs, to  a  large  number  of  creditors,  among  whom  are  also  the 
plaintiffs,  and  that  these  creditors  are  each  about  to  bring  sep- 
arate actions,  at  a  great  expense,  causing  a  multitude  of  actions 
which  can,  with  propriety,  be  all  considered  and  adjudicated 
together. 

The  Balance  Dock  Company  claim,  by  their  demurrer,  that 
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they  are  improperly  joined  as  a  party  defendant ;  that  several 
causes  of  action  are  improperly  joined ;  and  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
either  in  favor  of  the  plaintiffs  against  the  said  Balance  Dock 
Company,  or  in  favor  of  the  dock  company  against  any  of  the 
stockholders  of  the  steamship  company. 

It  must  be  observed  that  the  plaintiffs  are  creditors  by  judg- 
ment for  over  $5,000,  beyond  their  liability  as  stockholders. 

If  the  demands  of  the  creditors  by  judgment,  who  are  made 
defendants  herein,  accrued  at  a  period  when  all  the  defendants, 
who  are  alleged  to  be  stockholders,  were  members  and  stock- 
holders in  the  steamship  company,  there  will  then  be  a  cause 
of  action  common  in  its  nature  to  each  of  the  creditors  against 
the  same  parties. 

There  is  also  a  common  interest  between  the  plaintiffs  and 
all  the  creditors,  if  the  plaintiffs  were  stockholders  at  a  period 
when  the  demands  of  each  of  the  creditors  accrued.  Some  por- 
tion of  the  stockholders  may  not  be  liable  to  each  of  the  cred- 
itors, because  not  stockholders  till  after  some  of  the  demands 
accrued. 

Any  stockholder  who  was  such  during  the  whole  period  when 
the  demands  of  all  the  creditors  accrued,  would  be  liable  to  any 
of  the  creditors,  under  the  personal  liability  clause  of.  the  char- 
ter. There -may  be  and  probably  there  are  many  such.  Such 
a  stockholder  has  a  direct  interest  in  compelling  each  other 
stockholder  to  contribute  to  such  debts  as  they  respectively 
stand  liable  for  in  common  with  himself. 

Such  an  adjustment  of  liability  is  readily  made.  In  this  case 
it  is  alleged  that  the  plaintiffs  have  been  sued  on  account  of 
their  personal  liability  as  stockholders,  by  one  or  more  of  the 
judgment-creditors,  and  other  suits  are  also  threatened  to  be 
prosecuted  against  them. 

If  the  liability  be  fairly  and  equally  assessed  among  all  the 
stockholders,  it  will  prevent  a  multitude  of  actions  by  creditors, 
prevent  the  payment  of  large  sums  by  a  few  of  the  stockholders, 
and  subsequent  and  interminable  actions  by  those  who  have 
paid  more  than  their  equal  share  for  contribution  from  those 
who  have  paid  less. 

These  are  some  of  the  considerations  calling  for  the  equitable 
interposition  of  this  court. 
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All  the  creditors  and  all  the  stockholders  and  creditors  are 
interested  in  the  inquiry  as  to  the  extent  of  the  demands  of  the 
plaintiffs.  The  creditors  have  the  right  to  put  at  issue  the 
amount  of  the  plaintiffs'  demands.  Both  creditors  and  stock- 
holders are  interested  in  the  amount  of  the  percentage  to 
which  the  stockholders  shall  be  subjected  on  account  of  their 
respective  personal  liability,  and  the  creditors,  also,  in  the  per- 
centage which  the  personal  liability  of  all  the  stockholders  will 
produce  towards  the  satisfaction  of  the  debts  of  the  steamship 
company,  if  the  debts  exceed  the  whole  assets  of  that  company 
and  the  personal  liability  of  the  stockholders. 

The  amount  to  which  the  plaintiffs  will  be  entitled  to  claim 
a  set-off,  cannot  be  ascertained  till  these  percentages  are  com- 
puted. The  plaintiffs  are  not  entitled  to  set  off  their  whole  lia- 
bility against  the  judgment  which  they  have  recovered,  if  such 
set-off  exceeds  the  percentage  which  other  creditors  will  be  en- 
titled to. 

It  appears  to  me  that  there  is  but  one  cause  of  action  set 
forth  in  the  complaint,  and  of  course  no  improper  joinder  of 
actions.  It  may  be  that  some  relief  has  been  demanded  as  to 
which  the  plaintiffs  will  not  succeed.  It  does  not  follow,  how- 
ever, that  in  demanding  a  multiplicity  of  relief,  the  complaint 
has  embodied  more  than  one  cause  of  action. 

Several  kinds  of  equitable  relief  often  flow  legitimately  from 
the  same  facts.  Nearly  all  the  facts  alleged  in  the  complaint, 
and  all  of  the  parties  thereto,  were  necessary  or  proper,  if  the 
only  relief  asked  for,  or  which  could  be  granted,  consisted  of 
the  subject  of  the  set-off  of  the  plaintiffs'  personal  liability 
against  the  judgment  which  they  have  recovered  against  the 
steamship  company. 

The  defendants,  James  Brown  and  others,  trustees,  &c.,  also 
demur — 

I.  For  defect  of  parties  by  the  misjoinder  of  stockholders  and 
creditors ; 

II.  That  the  complaint   does  not   state  a  cause  of  action 
against  them. 

The  observations  heretofore  made,  cover,  substantially,  the 
objections  of  these  defendants,  so  far  as  they  relate  to  the  par- 
ties, and  the  general  scope  or  object  of  the  complaint. 

These  last-mentioned  defendants  appear  to  be  stockholders, 
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as  well  as  trustees  holding  the  title  of  tfre  assets  of  the  steam- 
ship company,  or  some  part  thereof. 

Having  already  held  that  the  scope  of  the  action  was  legiti- 
„  mate,  it  follows,  of  necessity,  that  the  defendants,  as  trustees, 
must  account  for  the  assets  alleged  to  be  in  their  possession, 
and  appropriate  them  for  the  benefit  of  the  creditors. 

There  are,  I  think,  some  technical  defects  in  the  allegations 
of  the  complaint,  which  must  be  referred  to  in  considering 
whether  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action. 

I.  There  is  no  allegation  that  the  whole  capital  has  not  been 
paid,   or   that   a   certificate   thereof   has   not  been   recorded. 
There  is  an  allegation  that  all  the  judgment-creditors  claim 
that  thi  whole  of  the  capital  has  not  been  paid  in,  and  that  the 
certificate  has  not  been  recorded.     An  allegation  that  a  fact  is 
claimed  to  exist,  is  not  sufficient,  when  the  existence  of  the  fact 
is  material  to  the  plaintiffs'  right  of  action. 

II.  The  complaint  does  not  show  that  the  plaintiffs  were 
stockholders  during  all  the  time  when  the  demands  of  the  dif- 
ferent creditors  accrued.     The  time'  when  the  different  stock- 
holders acquired  their  stock,  and  the  time  when  the  demands 
of  the  creditors  who  are  made  defendants  accrued,  should  be 
stated,  or  sufficient  to  show  that  all  the  defendants  who  are 
stockholders,  are  liable  to  contribute  to  the  payment  of  the  de- 
mands of  some  of  the  creditors,  and  that  some  of  the  stock- 
holders are  liable  to  contribute  to  all  the  demands  of  all  the 
creditors. 

These  facts,  if  they  so  exist,  and  can  be  so  alleged  with  truth, 
will,  I  think,  entitle  the  plaintiffs  to  the  relief  demanded,  or  to 
some  part  of  it  at  least. 

In  arriving  at  the  conclusion  above  indicated,  I  have  not 
failed  to  consider  the  objection  to  the  whole  action  arising  out 
of  the  provision  of  the  charter,  that  the  stockholders  shall  be 
"  severally  individually  liable,"  &c.  I  do  not  find  the  subject 
free  from  embarrassment. 

The  arrangement  of  the  proportions,  or  the  pro  rata  of  the 
contributions  of  the  several  stockholders,  does  not  interfere 
with  the  extent  of  their  "  several  individual  liability."  This  is 
not  an  action  to  recover  against  the  stockholders  jointly.  No 
joint  judgment  is  asked  for,  nor  could  such  a  judgment  be  ren- 
VOL  XIL— 18 
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dered,  for  that  would  render  each  stockholder  liable  for  all  the 
debts. 

The  relief  sought  consists,  in  part,  in  fixing  the  rate  of  con- 
tribution, before  payment  by  any  stockholder,  on  account  of 
his  personal  liability,  for  the  purpose  of  saving  him  from  being 
made  to  pay,  if  sued  by  a  creditor  of  the  steamship  company,  a 
sum  for  which  other  stockholders  were  equally  liable,  and  for 
which  the  stockholder  so  paying  might  afterwards  compel  con- 
tribution from  others. 

I  do  not  understand  that  any  stockholder  can  claim  that  the 
use  of  the  word  "  several,"  in  the  charter,  in  connection  with 
the  personal  responsibility  of  the  stockholders,  precludes  the 
right  of  the  party  who  has  paid  more  than  his  pro-rata  share 
of  the  debts  of  tjie  corporation,  from  demanding  contribution 
from  the  stockholder  who  has  paid  less. 

It  can  hardly  be  sustained  as  a  proposition  that  the  fixing  of 
the  extent  of  the  several  liability  of  the  stockholders  as  between 
themselves,  creates  a  joint  liability  to  the  creditors,  or  any  lia- 
bility except  a  several  one  as  provided  by  the  charter. 

The  action  is  novel.  Whether  the  relief  sought  will  prove 
to  be  practicable,  is  not  wholly  clear.  To  some  extent,  at  least, 
the  relief  sought  may  be  obtained. 

If,  however,  \hs  pro  rata  established  by  the  judgment  sought 
should  be  less  than  the  whole  limit  of  the  stockholders'  lia- 
bility, and  the  amount  requisite  to  be  raised  for  the  payment 
of  all  the  creditors  should  fail  to  be  collected,  by  reason  of  the 
insolvency  of  some'  stockholder,  or  other  cause,  I  am  not  able 
to  see  how  the  unsatisfied  creditor  can  be  precluded  from  pur- 
suing any  stockholder  to  the  extent  of  the  residue  of  his  per- 
sonal liability. 

In  order  to  finally  stay  all  further  actions  by  creditors  of  the 
steamship  company  against  stockholders  who  have  not  re- 
sponded to  the  full  extent  of  their  several  or  respective  per- 
sonal liability,  each  creditor  must  be  fully  paid  off  and  satis- 
fied, as  it  now  appears  to  me  from  the  best  consideration  I  have 
been  able  to  afford  to  the  subject. 

The  right  of  the  plaintiffs  to  maintain  this  action,  so  far  as 
to  have  the  set-off  referred  to  above  adjudged  in  his  favor,  to 
some  extent  at  least,  is,  I  think,  clear ;  and  for  that  purpose 
the  persons  who  have  been  made  defendants  were  necessary 
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parties.  The  other  questions  referred  to  can  be  discussed  at 
the  hearing  more  fully. 

The  omission  of  some  technical  averments  before  referred  to, 
renders  an  amendment  of  the  complaint  necessary. 

Judgment  for  the  defendants  on  the  said  demurrers,  with 
leave  to  the  plaintiffs  to  amend  their  complaint  as  to  the  de- 
fendants, the  Balance  Dock  Company,  and  James  Brown  and 
others,  in  thirty  days. 

The  costs  of  the  said  defendants  on  these  demurrers  are  to 
abide  the  event  of  the  action. 


McHAHON  a.  ALLEN. 
Supreme  Court,  First  District;  General  Term,  May,  1861. 

ASSIGNABILITT   OF   CAUSE   OF   ACTION. 

The  right  of  action  which  one  has,  who  has  been  induced  by  fraud  to  execute  a 
conveyance  and  part  with  possession,  is  not  assignable.  The  deed  being  voida- 
ble only,  but  not  void,  if  it  passes  all  the  estate  of  the  grantor,  a  subsequent 
grantee  cannot  maintain  an  action  to  set  it  aside.* 

Appeal  from  a  judgment  on  the  report  of  a  referee. 
The  facts  are  fully  stated  in  the  opinion. 

Albert  Mathews,  for  the  appellant. 
D.  McMahon,  respondent,  in  person. 

BY  THE  COURT. — SUTHERLAND,  J. — If  Charles  T.  Harrison 
could  assign  the  alleged  cause  of  action  in  this  case  to  the  plain- 
tiff, so  that  the  plaintiff  could  bring  this  action  in  his  own  name, 
I  am  inclined  to  think  it  passed  to  the  plaintiff  by  the  assign- 

*  Compare  Meech  a.  Stoner  (19  ^V.  Y.  (5  Smith),  26),  where  it  was  said  that  the 
non-assignability  of  things  in  action  is  confined  to  torts  and  contracts  of  a  purely 
personal  nature. 
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ment,  although  the  assignment  certainly  does  not,  in  express 
terms,  assign  or  purport  to  assign  to  the  plaintiff  the  assignor's 
alleged  right  to  have  his  previous  conveyance  to  the  defendant, 
Thomas  E.  Allen,  declared  void,  and  set  aside  on  the  ground  of 
fraud.  But  assuming  that  Charles  T.  Harrison,  at  the  time  of 
his  assignment  to  the  plaintiff,  had  this  cause  or  right  of  action, 
so  that  he,  by  an  action  in  his  own  name,  could  have  had  his 
conveyance  to  the  defendant  declared  void,  and  set  aside  on  the 
ground  of  fraud,  undue  influence,  inadequacy  of  price,  &c., 
could  Charles  T.  Harrison  assign  that  cause  or  right  of  action  to 
the  plaintiff,  so  that  the  plaintiff  could  bring  the  action  in  his 
own  name  ? 

I  shall  examine  this  question  in  the  first  instance ;  for  if  the 
plaintiff's  alleged  cause  of  action  in  this  case  was  not  suscepti- 
ble of  assignment,  and  therefore  did  not  and  could  not  pass  to 
him  under  the  assignment,  the  judgment*below  must  be  reversed 
on  that  ground  alone,  and  it  will  not  be  necessary  to  examine 
or  pass  upon  any  other  question  in  the  case. 

The  deed  from  Charles  T.  Harrison  to  the  defendant  purports 
to  convey  all  the  share,  right,  title,  and  interest  of  the  said 
Charles  T.  in  or  to  the  estate,  real  and  personal,  of  his  late 
mother,  Ruth  S.  Rathbone,  deceased,  as  devisee  or  otherwise, 
describing  certain  choses  in  action  and  certain  real  estate,  to 
wit,  a  lot  on  Houston-street,  and  mentioning  certain  moneys  as 
belonging  to  said  estate. 

The  referee  to  whom  this  action  was  referred  finds,  as  facts, 
that  Charles  T.  Harrison,  on  the  22d  day  of  March,  1852  (date 
of  deed  to  the  defendant),  was  owner  of  a  life-estate  in  the  lot 
and  buildings  known  as  No.  694  Houston-street,  as  tenant  in 
common  with  his  brother  Samuel  C.  Harrison  ;•  and  that  he  also 
had  an  interest  in  certain  trusts,  under  his  mother's  will,  of  per- 
sonal estate  which  might,  under  some  circumstances,  be  of  con- 
siderable value ;  and  that  the  defendant  was  indebted  to  Charles 
T.  Harrison  in  about  the  sum  of  $500,  for  the  interest  of  the 
said  Charles  T.  in  certain  surplus  moneys  on  a  sale  of  certain 
mortgaged  premises. 

The  referee  does  not  find,  nor  does  the  evidence  show,  that 
Charles  T.  Harrison  had  any  other  property,  right,  estate,  or 
interest  which  his  deed  to  the  defendant  could  or  did  convey  or 
release. 


NEW  YORK.  277 


McMahon  a.  Allen. 


The  referee  finds  the  value  of  the  life-interest  in  the  Houston- 
street  lot  to  have  been  $1,800,  and  the  value  of  the  whole  estate 
or  property  conveyed,  in  addition  to  the  indebtedness  of  the  de- 
fendant to  Charles  T.  Harrison,  to  have  been  $23,000. 

The  plaintiff's  cause  of  action,  if  he  has  any,  must  be  consid- 
ered to  be  a  right  to  have  the  conveyance  from  Charles  T.  Har- 
rison to  the  defendant  set  aside  as  fraudulent  and  void,  for  the 
other  and  further  relief  asked  for,  is  asked  for  and  can  only  be 
granted  as  incident  to,  or  following  from,  the  principal  or  main 
relief;  which  is,  to  have  the  conveyance  set  aside,  so  that  the 
plaintiff  can  have  the  reconveyance  and  other  relief  asked  for. 
.  Assuming  that  the  deed  was  fraudulently  obtained  by  the  de- 
fendant from  Charles  T.  Harrison,  or  obtained  under  circum- 
stances which  would  authorize  a  court  of  equity  to  declare  it 
void,  yet  it  was  not  void,  but  voidable,  when  Charles  T.  Harri- 
son made  his  assignrrfent  or  conveyance  to  the  plaintiff,  and 
must  remain  voidable  until  so  declared  to  be  void.  (Anderson 
a.  Roberts,  18  Johns. ,  515 ;  Somers  a.  Brewer,  2  Pick.,  184 ; 
Bowley  a.  Bigelow,  12  II.,  312.) 

A  ~bonarfide  purchaser  from  the  defendant,  without  notice, 
would   have   acquired  a  good  title.     (Jackson  a.  Henry,  10 
Johns.,  186 ;  Jackson  a.  Walsh,  14  Ib.,  414 ;  Mowrey  a.  Walsh 
8  Cow.,  238.) 

Charles  T.  Harrison  then,  at  the  time  of  his  assignment  or 
conveyance  to  the  plaintiff,  had  neither  the  possession  of,  nor 
any  estate  or  interest  in,  the  property  or  things  he  had  conveyed 
or  released  to  the  defendant,  but  only  a  naked  right  of  action 
to  have  his  conveyance  to  the  defendant  declared  void,  so  that 
he  could  be  reinvested  with  his  former  rights  and  interests. 
Could  he,  without  possession,  and  without  any  present  estate  or 
interest,  assign  his  mere  right  to  have  his  conveyance  to  the 
defendant  declared  void  ?  That  is  the  question.  Can  his  as- 
signee, the  plaintiff,  bring  an  action  in  his  own  name  for  that 
purpose  ? 

It  may  be  conceded,  that  the  conveyance  or  assignment  by 
Charles  T.  Harrison  to  the  plaintiff  was  and  is  valid  and  opera- 
tive, so  as  to  vest  in  the  plaintiff  all  the  estate  and  rights  of 
Harrison  in  the  property,  when,  in  an  action  by  or  in  the  name 
of  Harrison,  his  conveyance  to  the  defendant  shall  be  declared 
void;  but  it  by  no  means  follows,  that  such  conveyance  to  the 
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plaintiff  also  give!  him  a  right  to  bring  an  action  to  avoid  Har- 
rison's conveyance  to  the  defendant.  The  right  to  bring  an 
action  is  not  necessarily  included  in  the  right  to  purchase.  I 
do  not  see  why  damages  to  be  recovered  for  an  assault  and  bat- 
tery, or  other  personal  tort,  in  the  name  of  the  party  injured, 
cannot  be  assigned.  A  deed  of  lands  held  adversely,  is  good 
between  the  parties  to  it,  although  void  as  to  the  party  holding 
adversely.  It  is  good  against  the  grantor  and  his  heirs ;  but  it 
cannot  be  enforced  in  the  name  of  the  grantee,  although  he  may 
enforce  it  in  the  name  of  the  grantor.  (Livingston  a.  Proseus, 
2  Hill,  528 ;  Cameron  a.  Irwin,  5  75.,  282 ;  Keneda  a.  Gard- 
ner, 3  JSarb.f  59S.) 

I  do  not  think  it  can  properly  be  said  to  have  been  decided 
in  Livingston  a.  The  Peru  Iron  Company  (9  Wend.,  512),  cited 
by  the  plaintiff,  as  the  head-note  would  lead  one  to  suppose, 
that  an  adverse  possession  could  not  be  founded  on  a  deed 
fraudulently  obtained ;  that  is,  upon  a  deed  voidable  merely, 
not  void  ;  but  if  it  was  so  decided  in  that  case,  such  decision 
was  reversed  or  disapproved  of,  in  Humbert  a.  Trinity  Church 
(24  Wend.,  610,  635). 

A  subsequent  conveyance  by  the  grantor  of  a  deed,  obtained 
by  fraud,  would  be  void  as  to  the  party  in  possession  claiming 
title  under  the  fraudulent  deed,  so  as  to  protect  him  from  an 
action  in  the  name  of  the  second  grantee,  but  good  between  the 
parties,  so  as  to  convey  the  lands  and  the  grantor's  estate  there- 
in, when  the  fraudulent  deed  should  be  declared  void,  and  a  re- 
conveyance decreed  in  an  action,  in  the  name  of  the  grantor. 

Independent  of  the  question  of  adverse  possession,  the  Court 
of  Appeals  held,  in  Nicoll  a.  The  New  York  &  Erie  Railroad 
Company  (2  Kern.,  121),  that  a  mere  naked  right  of  entry  could 
not  be  assigned. 

The  provision  of  the  Code,  "  that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,"  was  not  intend- 
ed, and  has  not  had  the  effect,  to  make  things  in  action  or  rights 
of  action  assignable  which  were  not  then  assignable  even  in 
equity,  but  was  intended  to  give  the  assignee  of  a  chose  or  thing 
in  action,  which  was  assignable  in  equity,  a  right  to  sue  in  his 
own  name.  (McKee  a.  Judd,  2  Kern.,  622 ;  The  People  a. 
Tioga  Common  Pleas,  19  Wend.,  73.) 

I  do  not  think  that  Charles  T.  Harrison's  personal  right  to 
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avoid  his  deed  to  the  defendant,  on  the  ground  that  he  had  been 
defrauded,  can  be  called  a  chose  in  action  within  the  most  ex- 
tended definition  of  that  phrase. 

To  say  that  the  plaintiff  is  the  party  in  interest,  and  therefore 
can  bring  the  action  in  his  own  name,  is  assuming  the  .very 
thing  in  question.  If  the  deed  from  Charles  T.  Harrison  to  the 
defendant  was  voidable  merely,  not  void,  then  Charles  T.  Har- 
rison had  no  interest  to  assign  to  the  plaintiff,  and  the  question 
is,  whether  he  could  assign  to  the  plaintiff  his  right  to  avoid 
the  conveyance  for  fraud,  so  that  he  might  have  an  interest, 
which  might  pass  to  the  plaintiff  under  the  conveyance  or 
assignment  to  the  plaintiff. 

In  Prossen  a.  Edmonds  (1  Young  and  Coll.  Ecd.  R.,  481),  it 
was  held,  that  a  mere  right  of  action  to  avoid  a  conveyance  for 
fraud  on  the  assignor  himself,  was  not  assignable  in  equity,  upon 
the  ground  that  to  allow  it  to  be  so  assignable  would  be  con- 
trary to  sound  policy  as  indicated  by  laws  against  champerty 
and  maintenance.  (See  also  Story's  Eq.  Jur.,  §  1040.) 

As  the  theory  of  the  plaintiff's  complaint,  and  of  his  whole 
case,  is,  that  the  deed  from  Charles  T.  Harrison  to  the  defendant 
was  void  as  to  Harrison,  on  the  ground  that  he  was  defrauded, — 
not  that  it  was  void  as  to  the  creditors  of  Harrison,  on  the 
ground  that  it  was  made  and  accepted  with  intent  to  defraud 
his  creditors, — it  is  hardly  necessary  to  say,  that  on  this  question 
of  assignability,  it  is  quite  immaterial  whether  the  plaintiff  is  a 
bona-jide  purchaser  for  value,  or  a  mere  voluntary  assignee  for 
the  benefit  of  creditors.  If  the  plaintiff  should  be  considered 
as  a  mere  voluntary  assignee  for  the  benefit  of  creditors,  the 
cases  cited  by  the  counsel  of  the  defendant,  'to  show  that  such 
voluntary  assignee  cannot  impeach  a  conveyance  of  his  assignor 
as  fraudulent  against  creditors,  have  no  application  to  the  ques- 
tion of  the  right  of  the  plaintiff  to  bring  this  action  in  his  own 
name,  for  a  conveyance  to  defraud  creditors  is  good  and  valid 
as  to  both  the  parties  to  it ;  but  this  action  was  brought  upon 
the  theory  that  the  deed  to  the  defendant  was  good  as  to  him, 
but  void  as  to  Charles  T.  Harrison,  the  plaintiff's  assignor,  and 
I  have  assumed  this  to  be  so,  in  looking  at  this  question  of 
assignability. 

A  deed  void  as  to  one  of  the  parties  to  it,  but  valid  as  to  the 
other,  cannot  be  said  to  be  absolutely  void,  but  voidable.  (An- 
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derson  a.  Roberts,  18  Johns.,  515,  before  cited;  BOG.  Abridg., 
tit.  "  Void  and  Voidable.") 

As  the  assignment  by  Charles  T.  Harrison  to  the  plaintiff  was 
made  and  this  action  was  commenced  long  before  the  act  of 
April  17, 1858,  declaring  and  extending  the  powers  of  assignees, 
receivers,  &c.,  "  to  protect  the  rights  of  creditors  and  others 
against  frauds,"  &c.,  was  passed,  it  is  plain,  whatever  may  be 
the  construction  or  effect  of  that  act,  that  it  could  not  give  the 
plaintiff  a  right  to  bring  this  action  in  his  own  name,  and  does 
not  relieve  his  case  from  the  question  of  assignability. 

It  may  be  conceded,  that  the  right  to  avoid  a  conveyance  of 
real  estate  or  a  contract  as  to  personalty  for  fraud,  would  sur- 
vive to  the  heir,  devisee,  or  executor  of'  the  party  defrauded ; 
but  I  do  not  see  that  the  fact  of  such  involuntary  transfer  or 
right  of  survivorship  by  force  of  the  law  can  have  much  weight 
on  the  question  of  voluntary  assignability  in  this  case. 

The  statute  against  champerty  does  not  apply  to  devises.  A 
devise  is  good  notwithstanding  an  actual  disseizin.  (Varick  a. 
Jackson,  2  Wend.,  16T.) 

A  mere  right  of  entry  survives  to  the  heir  or  devisee. 

The  executor  may  have  a  right  to  avoid  a  contract  as  to  per- 
sonalty made  by  the  testator,  on  the  ground  that  the  testator 
had  been  defrauded,  without  interfering  with  the  principle  upon 
which  laws  against  champerty  proceed,  or  the  sound  policy 
indicated  by  them. 

Upon  the  whole,  I  am  of  the  opinion  that  Charles  T.  Harrison 
could  not  assign  to  the  plaintiff  the  right  to  bring  this  action  in 
his  own  name,  and  that  the  judgment  below  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 
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JACKSON  a.  FASSITT. 

Supreme  Cowi,  First  District ;  General  Term,  May,  1861. 

APPEAL. — SERVICE  OF  NOTICE. — MOTION  FOR  NEW  TRIAL. — REP- 
RESENTATIONS OF  DRAWER  DO  NOT  ESTOP  INDORSER. 

Service  of  a  copy  of  a  case  and  exceptions,  upon  the  adverse  party,  not  objected 
to,  is  equivalent  to  a  formal  notice  of  appeal, — So  held,  where  no  notice,  or  case, 
or  exceptions  were  served  upon  the  clerk.* 

After  a  trial  by  jury,  a  motion  for  a  new  trial  must  be  made  before  the  entry  of 
judgment,  either  before  the  judge  who  presided  at  the  trial,  or  at  a  special  term, 
unless  the  right  to  move  for  a  new  trial  be  reserved  in  the  order  allowing  the 
entry  of  judgment.! 

Where  an  appeal  is  taken  from  a  judgment,  together  with  an  appeal  from. an  order 
denying  new  trial,  the  fact  that  the  party  had  no  right  to  move  for  a  new  trial, 
does  not  preclude  his  appeal  from  the  judgment. 

The  drawer  or  payee  of  negotiable  paper,  who  has  obtained  an  accommodation 
acceptance,  or  indorsement,  has  not  an  implied  authority  to  represent  that  it  is 
business  paper  ;  and  the  maker  or  acceptor  is  not  estopped  by  such  representa- 
tions, from  interposing  the  defence  of  usury  against  the  bona-fide  purchaser  on 
the  faith  of  such  representations. 

%  *  The  weight  of  authority  seems  to  be,  that  since  the  time  within  which  an  ap- 
peal may  be  taken  is  limited  by  statute,  not  merely  by  rule  of  court,  the  court 
have  no  power  to  enlarge  the  time.  (Lindsley  a,  Alrny,  1  Code  R.,  N.  S.,  139  ;  Fry 
a.  Bennett,  7  Abbotts'  Pr.,  352 ;  Renouil  a.  Harris,  2  Sand/.,  641  ;  S.  C.,  2  Code  R., 
71  ;  Westcott  a.  Platt,  1  Ib.,  100  ;  S.  P.,  Caldwell  a.  Mayor,  &c.,  of  New  York,  9 
Paige,  572  ;  Bank  of  Monroe  a.  Widner,  11  76.,  529  ;  Stone  a.  Morgan,  10  Ib.,  615  ; 
Barclay  a.  Brown,  7  Ib.,  245;  Townsend  a.  Townsend,  2  Ib.,  413.) 

Nor  can  they  do  this  by  indirection — e.  g.,  by  way  of  amendment  or  re-entry  of 
the  judgment.  (Enos  a.  Thomas,  5  How.  Pr.,  361  ;  People  a.  Eldridge,  7  Ib.,  108  ; 
Fry  a.  Bennett,  7  Abbotts'  Pr.,  385.)  There  are  cases  to  the  contrary,  however, 
holding  that  the  power  given  to  the  court  by  section  174  of  the  Code,  extends  to 
this  case.  (Traver  a.  Silvernail,  2  Code  R.,  96  ;  Seely  a.  Pritchard,  12  N.  Y.  Leg. 
Obs.,  215  ;  Haase  a.  N.  Y.  Central  Railroad  Co.,  14  How.  Pr.,  430  ;  Toll  a.  Thomas, 
18  Ib.,  324  ;  and  compare  Chench  a.  Rhodes,  6  Ib.,  281.)  • 

Where  a  sufficient  notice  of  appeal  has  been  given,  all  other  errors,  such  as  not 
paying  costs  or  getting  security,  may  be  corrected  by  the  court.  Correction  in 
such  matters  is  not  enlarging  the  time  to  appeal.  (Aldrich  a.  Ketchum,  12  N.  Y. 
Leg.  Obs.,  319  ;  Sherman  a.  Wells,  14  How.  Pr.,  522.) 

Where  a  complete  notice  has  been  given,  however,  the  court  have  no  power  to 
amend  it  so  as  to  make  it  an  appeal  from  something  other  than  that  which  it  pur- 
ports to  be.  (Fry  a.  Bennett,  7  Abbotts'  Pr.,  352  ;  and  see  Enos  a.  Thomas,  5  How. 
Pr.,  361,  and  People  a.  Eldridge,  7  Ib.,  108.) 

f  Compare  Morrange  a.  Morris,  Ante. 
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It  is  not  to  be  presumed  that  the  maker  or  acceptor  were  aware  that  the  paper 
was  to  be  sold  at  a  \isurious  discount. 

Appeal  from  a  judgment  and  from  an  order  denying  a  new 
trial. 

This  was  an  action  against  the  drawer  and  indorsers  of  a  bill 
of  exchange  or  draft,  and  was  tried  at  a  circuit  in  the  first  dis- 
trict, held  by  Mr.  Justice  "W.  F.  Allen.  The  defence  set  up  by 
the  indorser  who  litigated  the  action,  was,  that  the  draft  was 
given  in  renewal  of  a  former  draft  made  and  indorsed  by  the 
same  parties,  which  was  usuriously  discounted  by  the  plaintiff, 
in  its  inception,  the  indorsers  being  accommodation  indorsers, 
without  consideration.  The  plaintiff  relied  on  representations 
made  by  the  maker,  that  the  draft  was  business  paper,  upon  the 
faith  of  which  he  testified  he  discounted  the  draft. 

The  testimony  showed  that  the  draft  was  one  of  two  given  at 
the  same  time,  afld  which  together  amounted  to  the  sum  of  the 
former  draft.  The  court  excluded  evidence  respecting  the  other 
,of  the  two  drafts  unless  it  was  produced,  to  which  ruling  the 
defendants'  counsel  excepted. 

The  court  charged  in  substance,  that  if  the  jury  believed  that 
the  drawer  represented  that  the  paper  was  business  paper,  and 
the  plaintiff  took  it  on  the  strength  of  those  representations,  the 
indorsers  were  estopped  from  setting  up  usury.  To  this  charge, 
and  to  the  refusal  of  the  court  to  charge  in  accordance  with  this 
request,  the  defendants'  counsel  excepted.  The  jury  found  for 
the  plaintiff.  The  case  and  exceptions  were  settled,  with  leave 
to  either  party  to  turn  the  case  into  a  bill  of  exceptions. 

The  defendants'  motion  for  a  new  trial,  which  was  denied 
upon  the  second  point  above  stated,  is  reported  9  Ante  (137). 
From  the  order  denying  it,  and  from  the  judgment,  as  well  as 
from  a  similar  judgment  in  another  action,  the  defendant  ap- 
pealed. 

A.  Hough,  for  the  appellant. 

• 

R.  B.  JZoosevelt,  for  the  respondent. 

BY  THE  COURT.  *: — CLEBKE,  P.  J. — I.  With  regard  to  the  ino- 

*  Present,  CLBEKK,  P.  J.,  SUTHEKLAND  and  INGEAHAM,  JJ. 
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tion  to  dismiss  the  appeal  from  the  judgments,  the  question, 
whether  the  service  of  a  copy  of  the  case  and  exceptions  is 
equivalent  to  a  formal  notice  of  appeal,  is  no  longer  an  open 
question  in  this  court.  The  case  of  Sherman  a.  Wells  (14  How. 
Pr.j  522),  expressly  decides  that  it  is.  In  that  case,  as  in  this, 
it  does  not  appear  that  any  copy  of  the  case  and  exceptions,  or 
any  notice  whatever,  had  been  served  on  the  clerk. 

II.  Sections  264  and  265  of  the  Code,  prescribe  and  regulate 
the  practice  relative  to  motions  for  new  trials.     Such  motions 
are  evidently  restricted  to  cases  in  which  verdicts  have  been 
rendered  in  trials  before  juries.   The  chapter  (3d,  tit.  8)  in  which 
these  sections  are  contained,  is  headed,  "Trial  by  Jury,"  and 
all  its  provisions  apply  only  to  that  form  of  trial.     The  direc- 
tions prescribed  by  these  sections  are  aimed  at  the  verdict,  and 
contemplate  that  the  motion  for  a  new  trial  must  be  made  be- 
fore the  entry  of  the  judgment,  either  before  the  judge  who  has 
presided  at  the  trial,  or  at  a  special  term ;  after  the  entry  of 
judgment,  the  only  manner  in  which  the  proceedings  can  be 
reviewed,  is  by  an  appeal  to  the  general  term.     But,  when  the 
judgment  is  allowed  to  be  entered  by  an  order  of  a  judgfe,  or 
the  court,  for  the  better  security  of  the  party  in  whose  favor 
the  verdict  was  rendered,  the  right  may  be  reserved  to  the 
other  party  to  make  his  motion  for  a  new  trial.     The  liberty  to 
enter  up  judgment,  when  motions  for  new  trials  are  pending,  is 
at  the  instance  of  the  party  who  has  obtained  the  verdict,  and 
is  for  his  benefit ;  and,  in  granting  the  liberty,  the  court  has  the 
right  to  annex  this  condition  to  it.     But,  in  the  present  case,  I 
cannot  find  that  the  judgments  were  entered  up  merely  as 
security,  or  that  the  court,  or  a  judge,  made  any  directions  in 
regard  to  them ;  they  were  entered  in  the  ordinary  way,  with- 
out any  stipulation  or  order  that  the  right  to  move  for  a  new 
trial  should  be  reserved.    I  think,  therefore,  that  the  decision  of 
the  special  term  on  this  point  was  correct. 

III.  As  the  defendants,  however,  are  not  debarred  from  being 
heard  on  the  exceptions  at  the  general  term,  as  we  have  decided 
in  the  first  part  of  this  opinion,  I  shall  proceed  to  examine  the 
question  presented  by  those  exceptions. 

The  actions  were  founded  each  on  a  draft  for  $491.31,  dated 
September  3,  1857,  drawn  by  John  Meads,  Jr.,  on  the  defend- 
ants, Fassitt  &  Washburn,  one  payable  three  months,  the  other 
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four  months,  after  date,  to  the  order  of  Meads,  accepted  by  Fas- 
sitt &  Washburn.  They  were  given  in  renewal  of  a  draft  for 
$963,  dated  February  17, 1857,  also  drawn  by  Meads  on  Fassitt 
&  Washburn,  and  accepted  by  them.  Meads  made  the  draft 
for  the  purpose  of  raising  money  for  himself,  and  it  was  ac- 
cepted by  Fassitt  &  Washburn  solely  for  his  accommodation. 
On  the  application  of  Meads,  the  plaintiff  discounted  this  origi- 
nal draft  at  a  rate  exceeding  legal  interest.  The  plaintiff  held 
it  until  maturity,  when  the  drafts  in  suit  were  given  as  a 
substitute. 

The  plaintiff  gave  evidence  tending  to  show,  that  at  the  time 
he  took  the  original  draft,  Meads,  the  drawer,  represented  to 
him  that  it  was  regular  business-paper,  valid  in  his  hands,  and 
that  he,  the  plaintiff,  bought  it,  relying  upon  such  represen- 
tations. 

The  court  charged  the  jury  that,  if  they  "  believed  that  the 
drawer  represented  to  the  plaintiff  that  the  bill  was  drawn  and 
accepted  in  the  ordinary  course  of  business,  and  was  business 
paper,  valid  in  his  hands ;  and  that  the  plaintiff,  in  good  faith, 
acted  upon  such  representations,  and  bought  the  paper  relying 
upon  such  representations,  then  Fassitt  &  Washburn,  defend- 
ants, were  bound  by  them,  and  estopped  from  setting  up  usury 
in  defence." 

*  To  this  part  of  the  charge  the  defendants  excepted,  and 
asked  the  court  to  charge,  "  that  if  the  jury  should  find,  from 
the  evidence,  that  the  original  draft  was  negotiated  for  the  first 
time  to  the  plaintiff,  and  discounted  at  a  rate  exceeding  lawful 
interest,  and  the  draft  in  suit  was  given  in  renewal  thereof,  and 
for  no  other  consideration,  it  was  usurious  and  void ;  and  these 
defendants  could  avail  themselves  of  this  defence,  notwithstand- 
ing any  representations." 

The  court  declined  thus  to  charge,  and  defendants'  counsel 
excepted. 

It  has  been  settled  in  this  district,  at  general  term,  that  a 
party  to  accommodation  paper,  who  sells  it  as  business  paper, 
at  a  usurious  discount,  is  estopped  from  setting  up  usury  as  a 
defence.  It  is  not  necessary  or  proper  to  consider  the  reason- 
ing and  principles  upon  which  this  decision  was  founded.  Al- 
though I  took  no  part  in  it,  I  shall,  of  course,  deem  it  obligatory 
upon  all  the  members  of  the  court.  The  question  in  the  pres- 
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ent  case  extends  farther,  and  is, — where  the  maker  of  a  promis- 
sory note,  or  the  acceptor  of  a  bill  or  draft,  gives  it  to  the 
maker  or  drawer  merely  to  enable  him  to  raise  money  on  it, 
without  any  directions  or  instructions,  is  he  bound  by  the  rep- 
resentations of  the  maker  or  drawer,  that  it  is  business  paper? 
Does  the  mere  fact  that  the  maker 'or  acceptor  has  given  this 
accommodation  paper  to  his  friend,  imply  an. authority  to  make 
those  representations?  It  is  urged  by  the  plaintiffs'  counsel 
that  the  defendants,  by  giving  this  paper  to  Meads,  p>it  it  into 
his  power  to  deceive  the  plaintiffs,  and  consequently  that  they 
should  be  bound  by  them.  Undoubtedfy,  if  one  person  puts 
another  in  a  position  where  the  inevitable  or  even  probable  re- 
sult is  to  deceive  others  by  false  representations,  they  may  very 
justly  and  properly  be  taken  as  true  against  the  former.  But 
can  this  apply  to  the  act  of  giving  accommodation  paper  to 
another  ?  There  is  nothing  whatever  in  the  case  to  show  that 
the  defendants  had  any  reason  even  to  suspect  that  the  pro- 
ceeds of  the  draft  were  to  be  raised  by  a  usurious  agree- 
ment. 

The  commission  of  usury  is  in  the  lender  an  indictable  offence; 
and  it  can  never  be  presumed  of  any  man  that  he  intended  any 
participation  in  a  crime,  or  that  he  encouraged  others  to  perpe- 
trate it.  It  would  be  extending  the  doctrine  of  implied  agency 
rather  too  far,  that,  in  all  cases,  where  one  places  an  instru- 
ment in  the  hands  of  another,  which  is  capable  of  being  em- 
ployed in  effecting  a  wrong,  but  quite  as  capable  of  being 
legally  employed,  that  the  former  should  be  held  responsible 
for  the  illegal  employment  of  it.  To  have  this  effect,  I  should 
think  something  more  than  inference  or  presumption  ought  to 
be  shown.  The  presumption  should  be  rather  the  other  way — 
that  the  defendants  supposed  the  money  was  to  be  legally 
raised.  Banks  and  privat8  individuals  frequently  discount 
paper  at  legal  interest,  and  are  very  glad,  when  money  is  abun- 
dant, to  get  seven  per  cent,  for  it ;  and  a  creditor  very  often 
readily  accepts  accommodation  paper  as  security  for  his  debt, 
without  requiring  any  thing  more  for  forbearance  than  legal 
interest.  Why  should  we,  then,  presume  the  defendants  were 
aware  that  this  money  was  to  be  obtained  by  usury?  And  to 
imply  any  authority  to  Meads  to  make  these  representations,  it 
should  at  least  be  shown  they  were  aware  of  this.  As  I  have 


286  ABBOTTS'  PRACTICE  REPORTS. 

Lynde  a.  O'Donnell. 

already  said,  there  is  not  a  particle  of  evidence  to  show  that 
they  ever  suspected  any  such  intention. 

I  think,  therefore,  the  judge  at  the  trial  erred  in  charging 
the  jury,  that  if  the  jury  believed  the  drawer  represented  to  the 
plaintiff  that  the  bill  was  drawn  and  accepted  in  the  ordinary 
course  of  business,  and  was  business  paper  valid  in  his  hands, 
and  that  the  plaintiff  in  good  faith  acted  upon  such  represent- 
ing, and  bought  the  paper  relying  upon  these  statements,  then 
Fassitt  &  Washburn  were  bound  by  them,  and  estopped  from 
setting  up  the  usury  in  defence. 

The  judgment  should  be  reversed,  with  costs. 


LYNDE  a.  O'DONNELL. 

Supreme  Court,  Second  District;  General  Term,  February,  1861. 
JUDICIAL  SALE. — ABATEMENT. — WRIT  OF  ASSISTANCE. 

Under  a  judgment  for  the  sale  of  lands, — e.  g.,  in  foreclosure, — the  officer  has  power 
to  proceed  and  sell,  notwithstanding  the  death  of  the  plaintiff  in  the  action, 
after  judgment  and  hefore  sale  ;  and  to  execute  and  deliver  a  deed  to  the  pur- 
chaser, without  awaiting  a  revival  of  the  action. 

A  purchaser  at  a  judicial  sale,  under  a  judgment  which  directs  that  the  purchaser 
he  put  in  possession,  is  entitled  to  a  writ  of  assistance  if  necessary,  and  this 
notwithstanding  the  death  of  the  plaintiff  after  judgment  and  before  the  sale. 
A  revival  of  the  action  is  not  necessary.  The  application  for  a  writ  of  assist- 
ance may  be  made  exparte.* 

Appeal  from  an  order  denying  motion  for  a  writ  of  assistance. 

g 

The  action  was  for  foreclosure  of  a  mortgage  upon  real  prop- 
erty;  and  after  the  usual  judgment  was  had  directing  a  referee 
to  sell  the  premises,  the  plaintiff  died.  The  referee  proceeded 
and  sold  the  lands;  and  the  purchaser  having  demanded  posses- 
sion from  the  occupants,  which  was  refused,  applied  for  a  writ 
of  assistance,  which  was  denied,  and  the  purchaser  appealed. 

*  Consult  Betts  a.  Birdsall,  11  Ante,  222,  and  note. 
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Marshall  S.  Bidwell,  for  the  appellant. 
D.  P.  Barnard,  for  the  respondent. 

BY  THE  COURT.* — BROWN,  J. — Augusta  H.  Lynde  made  a 
motion  at  the  special  term,  held  at  Brooklyn,  in  December, 
1860,  for  a  writ  of  assistance  against  the  defendants  in  this 
action,  under  the  following  circumstances,  which  are  admitted 
to  be  true.  The  action  was  instituted  for  the  foreclosure 
of  a  mortgage  upon  certain  lands  in  the  city  of  Brooklyn. 
A  judgment  or  decree  was  regularly  obtained  therein,  on  or 
about  the  1st  of  March,  1858,  and  the  judgment-roll  was  duly 
filed  in  the  office  of  the  clerk  of  the  county  of  Kings,  and  a 
copy  of  the  judgment  or  decree,  certified  by  the  clerk,  deliv- 
ered to  the  referee,  who  therein  was  authorized  to  sell  the 
mortgaged  premises  to  be  executed.  It  was  the  usual  judg- 
ment of  foreclosure,  and  contained  the  customary  direction, 
that  the  purchaser  at  the  sale  be  let  into  the  possession  of  the 
premises  on  production  of  the  referee's  deed  therefor.  "While 
the  decree  was  in  the  hands  of  the  referee  to  be  executed,  to 
wit,  on  June  7,  1860,  the  plaintiff  died,  and  some  time  in 
July  thereafter  the  referee  sold  the  premises,  according  to  ite 
exigency,  to  the  purchaser,  Augusta  H.  Lynde,  received  the 
purchase-money,  executed  and  delivered  to  her  a  deed  there- 
for, and  filed  his  report  of  the  sale  in  the  office  of  the  clerk. 
Jeremiah  O'Donnell  and  eight  other  persons,  who  now  claim 
some  right  or  interest  in  the  premises,  were,  at  the  time  of  com- 
mencing the  action  and  filing  the  Us  pendens  therein,  made 
parties  defendants,  or  have  acquired  such  interest  subsequent 
thereto,  but  are  now,  and  were  during  the  month  of  September, 
1860,  in  possession  of  the  premises ;  at  which  time,  Augusta  H. 
Lynde,  the  purchaser,  caused  her  deed  to  be  produced  and  ex- 
hibited to  each  of  said  persons,  and  a  personal  demand  of  the 
possession  to  be  made  in  her  behalf  of  each  of  them,  who  sev- 
erally refused  to  deliver  the  same.  The  will  of  the  plaintifi 
was  proved  on^the  llth  of  October,  1860,  and  on  the  following 
day  letters  teltamentary  were  issued  thereon.  The  interest  in 
the  decree  passed  by  a  devise  in  the  will  to  Charles  K.  Lynde, 
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one  of  the  attorneys  for  the  moving  party.  The  action  has  not 
been  revived  or  continued,  but  remains  in  the  same  situation 
as  to  parties  as  it  was  upon  the  death  of  the  plaintiff.  The  mo- 
tion for  the  writ  of  assistance  was  denied  at  the  special  term, 
and  the  purchaser  has  appealed  from  the  order. 

No  attempt  has  been  made  to  vacate  the  sale  made  by  the 
referee.  His  power  to  execute  the  judgment  has  not  been 
questioned  by  any  party  to  the  action,  and  those  who  have  suc- 
ceeded to  the  rights  of  the  plaintiff  in  the  subject-matter  of  the 
action  not  only  acquiesce  in  the  sale  of  the  premises,  but  also 
in  the  pending  motion  to  aid  the  purchaser  to  obtain  the  pos- 
session. It  seems  to  me,  then,  that  the  only  question  arising 
upon  this  appeal  is,  upon  the  power  of  the  referee  to  execute 
the  judgment  of  sale  after  the  death  of  the  plaintiff  in  the  ac- 
tion ;  because,  if  he  had  power  to  make  the  sale,  and  execute 
and  deliver  the  deed,  it  would  seem  that  the  right  of  the  pur- 
chaser to  the  possession  and  beneficial  enjoyment  of  the  sub- 
ject of  his  purchase  will  be  implied,  and  follow  as  a  matter  of 
course. 

No  good  reason,  I  think,  can  be  assigned  why  the  referee 
should  have  power  to  put  the  property  up  for  sale,  receive  the 
purchaser's  bid,  receive  into  his  own  hands  the  purchase-money, 
execute  and  deliver  over  the  deed,  and  that,  then,  when  the 
representatives  of  the  deceased  plaintiff  had  ceased  to  have  any 
further  interest  or  claim  to  the  premises,  the  rights  of  the  pur- 
chaser under  the  deed  should  be  suspended  until  they  were 
substituted  as  parties  in  the  action  in  place  of  the  plaintiff. 

The  158th  section  of  the  act  (2  Rev.  Stat.,  191)  in  regard  to 
the  powers  and  proceedings  of  the  court  upon  bills  for  the  fore- 
closure of  mortgages,  gives  the  court  power  to  decree  and  com- 
pel the  delivery  of  the  possession  of  mortgaged  premises  to  the 
purchaser  thereof.  And  the  287th  section  of  the  Code  of  Pro- 
cedure provides  that  "  real  property  adjudged  to  be  sold,  must 
.be  sold  in  the  county  where  it  lies,  by  the  sheriff  of  the  county 
or  by  a  referee  appointed  by  the  court  for  that  purpose,  and 
thereupon,  the  sheriff  or  referee  must  execute  a«conveyance  to 
the  purchaser,  which  conveyance  shall  be  effectual  to  pass  the 
rights  and  interests  of  the  parties  adjudged  by  the  decree  to  be 
sold."  A  sale  under  this  provision  is  absolute,  and  no  order  of 
confirmation  is  necessary  to  give  it  effect,  and  to  authorize  the 
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execution  of  a  deed,  as  was  customary  under  the  chancery  prac- 
tice. The  same  judgment  that  directed  the  sale,  also  directed 
that  the  purchaser  be  let  into  possession,  and  if  there  could  be 
a  valid  execution  of  the  judgment  for  one  purpose  after  the 
death  of  the  plaintiff,  there  certainly  could  be  for  the  other. 
The  power  of  the  sheriff  and  a  referee  appointed  for  the  pur- 
pose of  effecting  a  sale,  are  the  same  under  the  provision  of  the 
Code  to  which  I  have  referred.  The  decree  was  put  into  the 
hands  of  the  referee,  to  be  executed  in  the  lifetime  of  the  plain- 
tiff, and  while  it  was  in  process  of  being  executed,  he  died. 
Had  the  judgment  been  rendered  at  common  law,  with  a  fieri 
facias  in  the  sheriff's  hands  at  the  time  of  the  death  of  the 
plaintiff,  it  would  have  been  perfectly  lawful  for  him  to  proceed 
to  execute  the  writ  against  the  personal  or  real  property  of  the 
defendant,  notwithstanding  the  death.  No  scire  facias  or 
other  revivor  would  have  been  necessary.  The  effect  of  an 
abatement  under  such  circumstances  would  have  been  to  de- 
prive the  plaintiffs  representatives  of  the  benefit  of  their  levy 
and  priority.  The  practice  at  common  law  went  still  further 
than  this.  While  the  practice  prevailed  of  testing  writs  of  exe- 
cution in  term,  and  making  them  returnable  at  the  same  or  the 
next  succeeding  term,  if  an  execution  could  be  tested  in  the 
lifetime  of  the  party,  it  might  be  taken  out  and  executed  after 
his  death.  (2  Dunl.  Pr.,  781.)  This  rule  extended  to  both 
parties.  (1  Cow.,  34,  and  cases  there  referred  to.)  And  if 
the  plaintiff  die  after  fi.  fa.  sued  out,  it  may  be  executed  not- 
withstanding, and  the  plaintiff's  executor  or  administrator  shall 
have  the  money,  and  if  the  plaintiff  have  no  executor  or  ad- 
ministrator, the  money  must  be  brought  into  court.  (Clerk  a. 
Withers,  Ld.  Raym.,  1072.)  So  in  a  case  like  the  present,  the 
certified  copy  of  the  decree  in  most  respects  resembles  a^./a. 
upon  a  common-law  judgment.  The  object  is  to  collect  the 
money  found  due  to  the  plaintiff  by  the  judgment.  The  j£./a. 
directs  it  to  be  made  out  of  the  defendant's  property  generally, 
and  the  decree  in  foreclosure  out  of  the  specific  property  mort- 
gaged. Where  both  the^./a.  and  the  decree  in  foreclosure 
are  put  into  the  hands  of  the  sheriff  to  be  executed  in  the  life- 
time of  the  plaintiff,  and  he  dies  before  the  execution  is  com- 
pleted, no  reason  can  be  assigned  why  there  should  be  a  re- 
vivor in  the  one  case  more  than  in  the  other.  In  both  cases- 
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the  money,  when  collected,  may  be  paid  to  the  personal  repre- 
sentative, if  there  be  one,  and  if  not,  then  it  may  be  paid  into 
court.  In  both,  the  judgments  are  final,  and  the  final  process 
in  execution  of  both  is  in  the  hands  of  the  proper  officer  in  the 
lifetime  of  the  plaintiff.  The  case  of  the  Washington  Ins.  Co. 
a.  Slee  (2  Paige,  365)  has  been  referred  to,  but  it  is  not  like 
the  present.  (Swartwout  #.  Curtis,  4  Comst.,  415  ;  13  Pet.,  6.) 
In  sales  of  property  under  the  decrees  and  judgments  of  the 
court,  the  persons  who  become  purchasers,  connect  themselves 
with  the  proceedings  so  as  to  be  amenable  to  the  process  of  the 
courts,  and  also  to  claim  and  be  entitled  to  their  aid  and  pro- 
tection. The  sales  may  be  set  aside  upon  cause  shown,  and 
they  deprived  of  the  benefit  of  their  purchases.  And  in  like 
manner  their  contracts'  of  purchase  with  the  officers  of  the  court 
will  be  enforced  and  executed  in  all  proper  cases,  at  their  ex- 
pense and  against  their  will,  or  the  contracts  rescinded  and  the 
purchase-money  restored  to  them,  when  justice  and  fair-dealing 
require  such  restoration  and  rescission.  So  where  the  decree 
provides  for  letting  the  purchaser  into  possession,  he  may  right- 
fully invoke  the  aid  of  the  court  to  execute  its  judgment,  for  it 
is  not  the  property  at  some  future  period — at  the  end,  perhaps, 
of  a  protracted  litigation — which  he  purchases.  It  is  the  prop- 
erty, with  the  right  to  the  present  possession,  which  is  the  sub- 
ject of  his  purchase.  So  that  when  the  sale,  without  a  revivor, 
will  be  upheld  notwithstanding  the  death  of  the  plaintiff,  all  its 
incidents,  such  as  the  right  to  be  put  into  the  possession  and  to 
enjoy  the  immediate  beneficial  use,  must  be  upheld  with  it.  In 
the  several  instances  to  which  I  have  referred,  when  persons 
become  amenable  or  entitled  to  the  process  of  the  court,  as,  in- 
truders upon  the  mortgaged  premises  pendente  lite,  contracting 
parties,  or  purchasers,  they  do  not  become  parties  to  the  action. 
Their  names  are  not  known  in  the  pleadings  or  judgment- roll, 
and  numerous  cases  must  arise  where  the  plaintiff  in  the  action 
and  his  personal  representatives  (if  lie  be  dead)  have  no  concern 
with  any  proceedings  subsequent  to  the  sale.  In  a  controversy 
between  some  of  the  defendants  or  persons  who  have  come  into 
possession  under  the  defendants  pendtnte  lite,  in  regard  to  the 
possession,  the  plaintiff  in  the  action,  whose  proceedings  are  at 
an  eud,  and  who  has  been  paid  his  money  from  the  proceeds  of 
the  property,  has  no  possible  concern.  If  he  should  die  in  the 
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mean  time,  upon  what  ground  should  his  personal  representa- 
tives be  brought  in  and  made  parties  to  a  supplementary  litiga- 
tion, entirely  foreign  to  their  interests  and  that  of  their  testator 
or  intestate  ?  They  can  have  no  rights  to  be  affected  by  the 
result  of  the  litigation,  and  that  is  a  reason  why  they  should  not 
be  made  parties  by  proceedings  to  revive. 

The  justice  who  made  the  order  appealed  from  at  the  special 
term,  was  influenced,  to  some  extent,  by  the  thought  that  the 
motion  for  the  writ  of  assistance  could  not  be  heard  without 
notice  to  the  parties  in  the  action.  He  remarked,  "  the  sale 
might  take  place  under  the  provisions  of  the  judgment,  without 
requiring  a  plaintiff,  present  or  surviving ;  but  no  order  can  be 
made  by  the  court,  especially  when  notice  to  the  parties  is  re- 
quired, while  there  is  no  plaintiff  in  being  and  no  one  qualified 
to  represent  him,  or  accept  notice  for  him."  In  the  absence  of 
express  authority,  I  should  have  concurred  with  him,  that  an 
order  for  the  issuing  of  the  writ  could  not  issue  without  notice 
to  the  persons  to  be  affected  thereby.  But  I  find  that  it  has 
been  adjudged  otherwise,  and  I  accept  the  decisions  as  obliga- 
tory. In  The  New  York  Life  Insurance  &  Trust  Co.  a.  Rand 
(8  How.  Pr.,  35),  it  was  decided,  that  after  a  judgment  of  fore- 
closure directing  that  the  purchaser  be  let  into  the  possession, 
and  a  sale  of  the  premises,  the  purchaser,  on  proof  that  he  has 
exhibited  the  sheriff's  deed,  <fcc.,  and  demanded  the  possession, 
is  entitled  to  an  ex-parte  order  for  a  writ  of  assistance.  No  no- 
tice of  the  application  was  necessary.  Yarious  cases  are  referred 
to,  and,  among  others,  Kershaw  a.  Thompson  (4  Johns.  6%.,  609), 
and  Valentine  a.  Teller  (1  Hopk.,  422).  The  decision  was  after- 
wards affirmed  at  general  term.  And  the  same  rule  was  reit- 
erated in  The  New  York  Life  Insurance  &  Trust  Co.  a.  Cutler 
(9  How.  Pr.,  407).  The  purchaser  would,  therefore,  seem  to 
have  been  entitled,  as  a  debt  of  justice  and  by  force  of  the  de- 
cree, to  the  writ  of  assistance  to  put  him  in  possession  of  the 
premises,  without  further  notice  to  the  respondents  or  any  of  the 
parties  to  the  action. 

The  order  made  at  the  special  term  should  be  reversed,  and 
an  order  entered  that  the  writ  of  assistance  issue,  with  the  costs 
of  the  appeal. 
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KOGERS  a.  McELHONE. 

Supreme  Court,  Third  District ;   General  Term,  October,  1860. 
MOTION  TO  VACATE  ARKEST. — COUNTY  JUDGE'S  ORDER. 

The  provision  of  section  204  of  the  Code  of  Procedure, — allowing  an  application 

to  vacate  an  order  of  arrest  to  be  made  on  motion, — requires  a  motion  to  the 

court,  and  upon  due  notice. 
A  county  judge  who  has  granted  an  order  in  an  action  in  the  Supreme  Court, — 

e.g.,  an  order  of  arrest, — has  no  power  to  vacate  it  on  notice. 
The  notice  of  a  motion  must  be  eight  days,  and  an  order  granted  on  shorter  notice 

is  improper,  unless,  by  an  order  preliminary  and  antecedent  to  the  service,  the 

court  or  judge  has  shortened  the  time. 

Appeal  from  an  order  vacating  an  order  of  arrest. 

In  this  action,  which  was  brought  in  the  Supreme  Court,  the 
plaintiff  applied  to  the  county  judge  of  the  county  of  Sullivan, 
for  an  order  of  arrest.  The  defendants,  on  affidavits  and  on  one 
day's  notice,  applied  to  the  same  judge  to  vacate  the  order, 
which  he  accordingly  did.  The  plaintiff  now  appealed  to  the 
Supreme  Court  at  general  term. 

Ira  Harris,  for  the  appellant. 
John  K.  Porter,  for  the  respondents. 

BY  THE  COURT. — HOGEBOOM,  J. — In  this  case  the  county  judge 
of  Sullivan  county,  on  papers  fully  justifying  it,  granted  an 
order  of  arrest  against  the  defendants  in  an  action  in  this  court, 
upon  contract,  for  their  fraud  committed  in  the  purchase  of  the 
property,  to  recover  the  price  of  which  the  action  was  brought. 
Subsequently,  upon  one  day's  notice,  and  upon  conflicting  affi- 
davits, the  same  officer  vacated  the  order  of  arrest;  objections 
being  made  by  the  plaintiff  against  his  power  to  do  so,  and 
against  the  sufficiency  in  length  of  time  of  the  notice  of  motion, 
which  objections  were  overruled  by  the  county  judge.  The 
case  comes  here  by  appeal  from  his  order  vacating  the  arrest, 
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and  the  questions  discussed  arise  upon  the  validity  of  the  said 
objections. 

By  section  180  of  the  Code,  "  an  order  for  the  arrest  of  the 
defendant  must  be  obtained  from  a  judge  of  the  court  in  which 
the  action  is  brought,  or  from  a  county  judge." 

By  section  204  of  the  Code,  "  a  defendant  arrested  may  at 
any  time  before  judgment  apply  on  motion  to  vacate  the  order 
of  arrest,  or  reduce  the  amount  of  bail." 

A  motion  is  an  application  for  an  order.  (Code,  §  401.)  An 
application  for  an  order  to  vacate  an  order  of  arrest  is,  therefore, 
a  motion.  It  has  been  so  expressly  held  to  be,  when  made  to 
the  judge  who  granted  the  order — an  ex-parte  motion,  which 
the  judge  can  grant'  within  the  terms  of  section  324.  (Cayuga 
County  Bank  a.  Warfield,  13  How.  Pr.,  439.)  By  section  324, 
an  order  made  out  of  court  without  notice,  may  be  vacated  or 
modified  without  notice  by  the  judge  who  made  it,  or  may  be 
vacated  or  modified  on  notice,  in  the  manner  in  which  other 
motions  are  made.  The  manner  in  which  other  motions  are 
made  is  (1),  to  make  them  to  the  court  (or  a  judge  thereof) 
in  which  the  action  is  pending ;  and  (2),  to  make  them  upon 
eight  days'  previous  notice,  unless  a  shorter  time  is  by  proper 
authority  designated.  A  county  judge  is  not  a  judge  of  the 
Supreme  Court.  ITe  may,  by  section  403,  in  an  action  in  the 
Supreme  Court,  exercise  within  his  county  the  powers  of  a 
judge  of  the  Supreme  Court  at  chambers.  Beyond  this,  he  has 
no  power  in  the  Supreme  Court,  except  that  conferred  specially 
by  some  other  sections  of  the  Code.  I  think  a  judge  of  the 
Supreme  Court  at  chambers  has  no  power  to  vacate  an  order  of 
arrest,  except  where  he  granted  the  order  of  arrest,  and  upon 
an  ex-parte  application.  It  has  been  expressly  held,  that  an 
application  to  vacate  an  order  of  arrest,  when  made  to  any 
other  judge,  must  be  made  to  the  court,  on  notice,  in  the  same 
manner  in  which  other  motions  are  made.  (Cayuga  County 
Bank  a.  Warfield,  13  How.  Pr.,  439.)  I  think  when  the  Code 
says,  therefore,  in  section  204,  that  an  application  to  vacate  the 
order  of  arrest  may  be  made  on  motion,  that  it  means,  in  the 
same  manner  as  other  motions  are  made,  to  wit :  a  motion  to 
the  court,  and  upon  sufficient  notice.  Section  205  contemplates 
a  litigated  motion  in  the  ordinary  sense,  when  it  says  that  such 
a  motion  may  be  heard  on  new  or  additional  affidavits  produced 
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by  each  party.  Section  225,  which  authorizes  an  application  to 
vacate  an  injunction  to  be  made  on  notice  to  a  judge  of  the 
court,  is  not  inconsistent  with,  but  rather  confirmatory  of  this 
view,  and  creates  an  exception  to  the  ordinary  rule.  A  county 
judge  has  no  power  under  the  Code  to  hear  a  motion,  as  such, 
in  an  action  pending  in  the  Supreme  Court.  (Merritt  a.  Slocum, 
3  How.  Pr.,  309.) 

The  objection  to  the  sufficiency  of  the  notice  seems  also  to 
me  to  be  well  taken.  The  Code  provides  for  a  notice  of  eight 
days  (§  402),  and  this  length  of  notice  is  indispensable,  unless, 
by  an  order  preliminary  and  antecedent  to  the  service,  the 
court  or  judge  has  shortened  the  time.  (Code,  §  402;  Merritt 
a.  Slocum,  6  How.  Pr.,  350 ;  Androvette  a.  Bowne,  4  Abbotts' 
Pr.,  440 ;  S.  C.,  15  How.  Pr.,  75.) 

Not  to  discuss  the  question,  whether  this  can  be  done  in  any 
other  way  than  by  an  order  to  show  jpause,  nor  the  question, 
whether  the  county  judge  has  the  power  to  make  such  an  order, 
it  is  sufficient  to  say  that  none  such  was  attempted  to  be  made, 
and  the  party  was  compelled  to  answer  the  motion  upon  a  one- 
day  notice. 

The  order  to  vacate  was  improperly  granted,  and  should  be 
reversed,  with  $10  costs  of  appeal. 

PECKHAM,  J.,  concurred  in  the  result  of  the  foregoing  opin- 
ion. 

GOULD,  J.,  dissented. 


ROOT  a.  WHEELER. 
Supreme  Court,  Sixth  District;  Special  Term,  May,  1861. 

FORECLOSURE   BY  ADVERTISEMENT. — ACTION  TO  KESTRAIN   EXE- 
CUTION SALE. 

A  foreclosure  of  a  mortgage,  by  advertisement,  under  the  statute,  bars  the  claims 
of  all  persons  having  liens  subsequent  to  the  mortgage,  who  were  duly  served 
with  notice ;  but  the  claim  of  one  who  was  not  so  served  is  not  barred,  even 
though  he  had  actual  knowledge  of  the  sale  ;  and  he  may  proceed  to  enforce  his 
lien,  notwithstanding  the  sale. 
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Where,  however,  the  value  of  the  mortgaged  premises  is  less  than  the  amount  of 
the  mortgage  debt  with  the  other  liens  prior  to  the  lien  not  barred,  such  lien 
is  of  no  value,  and  a  purchaser  in  good  faith  may  maintain  an  action  to  enjoin 
the  lienor  from  so  enforcing  it. 


Trial  by  the  court. 

This  action  was  tried  before  Justice  BALCOM,  at  a  special  term 
of  the  court,  in  Delaware  county,  commencing  on  the  28th  day 
of  May,  1861,  when  the  following  facts  were  proved  or  con- 
ceded": 

Jonas  H.  Bixby  and  wife  gave  Arad  Stowell  and  another  a 
mortgage  on  certain  lands  in  the  town  of  Tompkins,  Delaware 
county,  dated  the  5th  day  of  November,  1855,  which  was  duly 
recorded  in  the  office  of  the  clerk  of  Delaware  county  the  15th 
day  of  November  aforesaid.  The  mortgage  and  bond  that 
accompanied  it,  were  given  to  secure  the  payment  to  said 
Stowell  and  another  of  $530,  and  interest  thereon.  The  plain- 
tiff purchased  the  bond  and  mortgage,  and  became  the  owner 
thereof,  on  the  14th  day  of  February,  1860.  He  foreclosed  the 
mortgage  by  advertisement,  and  became  the  purchaser  of  the 
mortgaged  premises,  in  good  faith,  for  the  sum  of  $1500,  on  the 
15th  day  of  May,  1860.  The  sum  of  $640.37  was  then  due  an4 
unpaid  on  the  mortgage  and  bond.  \ 

There  was  no  lien  on  the  premises  prior  to  the  mortgage  by 
judgment,  decree,  or  otherwise.  But  between  the  time  the 
mortgage  was  recorded  and  the  17th  day  of  December,  1857, 
judgments  were  duly  recovered  and  duly  docketed  in  the  office 
of  the  clerk  of  Delaware  county,  in  the  aggregate  amounting  to 
about  $4700,  which  were  not  paid  and  were  in  full  force  when 
the  plaintiff  purchased  said  premises,  and  they  were  liens 
thereon. 

The  plaintiff  caused  notioe  of  the  sale,  by  virtue  of  the  mort- 
gage, to  be  duly  served  in  due  time,  according  to  law,  on  the 
mortgagors  and  the  owners  of  said  judgments,  and  on  all  others, 
except  the  defendant,  who  had  any  lien  or  claim  on  said  prem- 
ises prior  to  the  sale. 

The  defendant  had  a  judgment  against  the  mortgagor,  Jonas 
H.  Bixby,  and  another,  for  about  $38,  which  was  duly  docketed 
in  the  office  of  said  clerk  on  the  17th  day  of  December,  1857; 
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which  judgment  was  a  lien  on  the  mortgaged  premises  when 
they  were  purchased  by  the  plaintiff. 

The  plaintiff  was  ignorant  of  the  existence  of  the  defendant's 
judgment  until  after  he  purchased  the  premises  and  paid  there- 
for, and  paid  over  the  surplus  money  as  hereinafter  mentioned  ; 
and  prior  to  his  purchase,  the  plaintiff  caused  a  search  for  liens 
upon  said  premises  to  be  made  by  the  clerk  of  Delaware  county, 
and  such  clerk  sent  him  a  certificate,  which  purported  to  show 
all  the  judgments  against  the  mortgagor,  Bixby,  docketed  in  his 
office  and  in  force,  on  the  6th  day  of  April,  1860;  in  which 
certificate  the  defendant's  judgment  was  not  mentioned,  By  rea- 
son of  an  oversight  of  the  clerk. 

The  defendant  was  not  served  with  notice  of  the  sale  of  the 
mortgaged  premises,  in  consequence  of  the  ignorance  of  the 
plaintiff  that  he  had  a  judgment  against  Bixby.  But  the  de- 
fendant was  a  subscriber  for,  and  reader  of,  the  newspaper  in 
which  said  notice  was  published,  during  the  entire  time  of  its 
publication ;  and  he  passed  the  place  where  the  sale  was  made, 
and  knew  the  plaintiff  was  then  selling  the  premises,  by  virtue 
of  said  mortgage,  and  heard  the  plaintiff  bid  $1500  therefor ; 
and  he  did  not  object  to  the  sale,  or  inform  the  plaintiff  that  he 
had  a  judgment  against  Bixby,  the  mortgagor.  He  did  not 
then  think  of  his  judgment,  and  supposed  he  should  collect  it 
out  of  property  other  than  said  mortgaged  premises. 

Henry  Evans  had  the  first  lien  by  judgment  on  the  premises, 
subsequent  to  the  mortgage,  and  the  defendant  was  his  attorney, 
and  within  a  day  or  two  after  the  plaintiff  purchased  the  prem- 
ises, he,  as  attorney  of  Evans,  demanded  the  surplus  money  of 
the  plaintiff,  arising  from  the  sale,  over  and  above  satisfying 
the  plaintiff's  mortgage,  and  the  plaintiff  paid  such  surplus 
money  to  the  defendant  for  Evans. 

The  premises  were  worth  less  than  $4000  when  the  plaintiff 
purchased  them;  and  the  lien  thereon  by  the  defendant's  judg- 
ment was  then  of  no  value  whatever,  by  reason  of  the  older 
liens  on  the  premises ;  and  the  premises  are  not  now  worth  the 
amount  of  the  liens  thereon  prior  to  the  defendant's  judgment. 

Within  a  few  days  after  the  defendant  received  the  surplus 
money  of  the  plaintiff,  and  before  the  first  of  June,  1860,  he 
caused  an  execution  against  the  property  of  the  mortgagor, 
Bixby,  in  due  form,  to  be  issued  on  his  judgment,  and  directed 
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and  delivered  to  the  sheriff  of  Delaware  county,  for  collection ; 
and  he  caused  said  premises  to  be  advertised  for  sale  on  said 
execution. 

The  plaintiff,  on  the  5th  day  of  June,  1860,  caused  a  notice 
in  writing  to  be  personally  served  on  the  defendant,  in  the  fol- 
lowing words  and  figures,  to  wit : 

"  To  TRUMAN  H.  WHEELER,  Esq. :  I  understand  that  you  have 
a  judgment  against  Jonas  H.  Bixby,  a  transcript  of  which  was 
filed  in  the  clerk's  office  of  Delaware  county  on  or  about  the 
17th  of  December,  1857.  Also,  that  you  have  recently  issued 
an  execution  upon  said  judgment  against  the  said  Bixby,  and 
that  you  are  now  advertising  the  premises  now  occupied  by  me 
for  sale  under,  and  by  virtue  of,  said  execution.  It  therefore 
becomes  necessary  for  me  to  commence  a  suit  in  equity  to  fore- 
close your  equity  of  redemption.  You  will  please  to  take  notice, 
that  if  you  will  discontinue  your  proceedings  for  the  sale  of  the 
said  premises,  I  will  commence  said  suit  in  equity,  and  will  ask 
for  a  decree  of  the  court,  that  your  equity  of  redemption  be  fore- 
closed without  costs ;  but  if  you  refuse  or  fail  to  discontinue 
said  proceedings,  I  shall  ask  that  your  equity  of  redemption  be 
foreclosed  with  costs  of  suit.  Dated  June  3d,  1860. 

"  Yours,  &c.,  CHARLES  ROOT." 

The  defendant  did  not  discontinue  said  advertisement,  but 
refused  to  do  so  ;  and  the  plaintiff  soon  commenced  this  action 
to  restrain  the  defendant  from  selling  said  premises  on  his  judg- 
ment or  by  virtue  of  said  execution,  or  any  execution  issued  or 
to  be  issued,  on  said  judgment ;  and  he  obtained  an  injunction 
so  restraining  him  during  the  pendency  of  the  action. 

The  plaintiff  demanded  judgment  in  his  complaint — 1st.  That 
the  defendant,  his  agents,  and  all  persons  acting  under  him,  be 
forever  restrained  from  selling  said  premises  by  virtue  of  the 
defendant's  judgment;  2d.  That  the  defendant,  and  all  persons 
claiming  under  him,  be  foreclosed  of  all  interest,  liens,  and 
equity  of  redemption  in  said  premises ;  and  for  other  and^further 
relief,  with  costs. 

The  defendant  in  his  answer  claimed,  among  other  things — 
1st,  That  he  be  subrogated  to  the  rights  of  the  plaintiff  in  the 
premises,  on  paying  him  the  amount  of  his  mortgage,  and  that 


298  ABBOTTS'  PKACTICE  EEPOKTS. 

Root  a.  Wheeler. 

the  plaintiff  should  convey  the  premises  to  him ;  or,  2d,  That 
the  plaintiff  convey  the  premises  to  him  on  being  paid  the 
$1500  he  gave  therefor,  with  interest;  or,  3d,  That  the  plaintiff 
pay  him  the  amount  of  his  judgment  against  Bixby,  the  mort- 
gagor, with  the  sheriff's  fees  on  the  execution  issued  thereon, 

and  also  the  costs  of  the  action. 

i 

R.  H.  Root)  for  the  plaintiff. 

T.  H.  Wheeler,  defendant,  in  person.  •*» 

BALCOM,  J. — After  examining  the  statutes,  "  Of  the  foreclo- 
sure of  mortgages  by  advertisement"  (2  12ev.  Stat.,  545),  the 
acts  amending  the  same  (Laws  of  1844,  p.  529 ;  Laws  of  1847, 
p.  667 ;  3  I2ev.  Stat.,  5  ed.,  859),  the  decisions  cited  by  counsel, 
and  others,  I  have  come  to  the  following  conclusions : — 1.  The 
foreclosure  of  the  mortgage  and  the  purchase  of  the  premises  by 
the  plaintiff  barred  all  claim  or  equity  of  redemption  of  the 
mortgagors,  and  of  all  persons  who  had  liens  upon  the  premises 
subsequent  to  the  mortgage,  that  were  duly  served  with  notice 
of  the  sale  as  required  by  law.  (Laws  of  1844,  p.  530,  §  8.) 
2.  The  defendant,  who  was  not  duly  served  with  such  notice,  is 
not  foreclosed  or  barred  of  his  equity  of  redemption  or  claim 
upon  the  premises  by  his  judgment  against  the  mortgagor, 
Bixby.  (See  the  cases  of  King  a.  Duntz,  11  Barb.,  191 ;  Wet- 
more  a.  Roberts,  10  How.  Pr.,  51 ;  Yanslyke  a.  Sheldon,  9  Barb., 
278  ;  St.  John  a.  Bumpstead,  17  75.,  100;  Winslow  a.  McCall/ 
32  /&.,  241 ;  Post  a.  Arnot,  2  Den.,  344.)  3.  The  purchase  of 
the  premises  by  the  plaintiff,  under  the  foreclosure,  did  not  de- 
stroy or  affect  the  lien  of  the  defendant's  judgment.  4.  The 
defendant's  judgment,  before  the  sale,  was  subject  to  all  prior 
liens  on  the  premises,  including  the  plaintiff's  mortgage,  and  it 
still  remains  subject  to  the  same.  5.  The  defendant  cannot 
claim  that  the  purchase  of  the  premises  by  the  plaintiff  destroyed 
or  removed  the  liens  thereon  older  than  his,  without  admitting 
the  validity  of  the  foreclosure  of  the  mortgage  as  against  him- 
self. 6.  The  plaintiff,  by  purchasing  the  premises,  acquired  all 
the  interest  the  mortgagors  had  therein,  and  also  all  the  rights 
thereto  that  the  owners  of  liens  thereon  subsequent  to  the  mort- 
gage, and  older  than  the  defendant's  judgment,  had,  who  were 
duly  served  with  notice  of  the  sale.  7.  The  plaintiff  has  title 
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to  the  premises,  free  and  clear  of  all  claims  or  liens  thereon, 
except  the  lien  the  defendant  has  by  his  judgment.  8.  The  de- 
fendant had  the  legal  right  to  issue  execution  on  his  judgment 
and  sell  the  premises,  subject  to  the  plaintiff's  mortgage  and  all 
other  liens  thereon  older  than  his  judgment.  9.  The  plaintiff, 
by  reason  of  the  foreclosure  of  his  mortgage  (which  was  regular 
as  against  all  persons  interested,  except  the  defendant),  and  his 
purchase  of  the  premises,  can  maintain  this  equitable  action, 
and  ascertain  the  value  of  the  defendant's  lien  on  the  premises, 
and  on  paying  him  such  value,  restrain  him  from  ever  selling 
the  premises.  (Benedict  a.  Gilman,  4  Paige,  58 ;  Vroom  a. 
Ditmas,  /£.,  526 ;  Post  a.  Arnot,  2  Den.,  344.)  10.  As  the 
premises,  at  the  time  the  plaintiff  purchased  them,  were  not 
worth  as  much  as  the  amount  then  due  on  the  mortgage  and 
the  other  liens  that  were  older  than  the  defendant's  judgment, 
his  lien  by  that  judgment  was  of  no  value,  and  so  remains. 
11.  The  defendant's  lien  being  of  no  value,  by  reason  of  the 
amount  of  the  older  ones  and  the  plaintiff's  mortgage,  he  has 
no  equitable  right  to  sell  the  premises  in  virtue  of  his  judgment 
on  the  execution  already  issued,  or  any  other  he  may  issue 
thereon,  and  thus  put  a  cloud  upon  the  plaintiff's  title ;  and  he 
should  be  restrained  from  ever  exercising  his  legal  right  to  do 
so.  12.  The  injunction-order,  heretofore  granted  in  the  action, 
should  be  made  perpetual,  and  the  defendant's  lien  on  the 
premises  declared  of  no  value,  foreclosed,  and  barred ;  and  the 
plaintiff  should  be  adjudged  the  owner  in  fee  of  the  premises, 
free  from  any  lien  thereon  by  the  defendant's  judgment. 
13.  Neither  party  should  recover  costs  of  the  other.  (2  Barb. 
<7A.,  199  ;  Code,  §  306.) 

I  am  aware  there  is  no  adjudged  case  to  support  some  of  the 
foregoing  conclusions,  and  that  some  of  them,  at  first  blush,  may 
seem  to  be  in  conflict  with  well-considered  decisions.  But  I 
think  they  are  not  in  conflict  with  any  such  decision,  and  are 
in  harmony  with  settled  principles  of  equity  jurisprudence. 
They  take  nothing  valuable  from  the  defendant  without  assum- 
ing to  compensate  him  fully  therefor  ; — they  only  require  him 
to  desist,  upon  equitable  principles,  from  exercising  a  legal 
right,  when  its  exercise  would  work  great  injustice  to  the  plain- 
tiff; and  were  such  right  valuable,  he  would  be  fully  paid 
therefor.  This  is  equity ;  and  equity  will  control  strictly  legal 
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rights  for  the  promotion  of  equal  and  exact  justice  between 
parties.  (Briggs  a.  Davis,  20  N.  Y.,  15.) 

The  case  of  Post  a.  Arnot  (2  Den.,  344),  and  others  in  Paige's 
Reports,  arose  prior  to  the  passage  of  the  statute  requiring  no- 
tice, on  foreclosing  a  mortgage  by  advertisement,  to  be  served 
on  the  mortgagor  and  all  persons  having  liens  subsequent  to  the 
mortgage,  and  when  a  foreclosure  by  advertisement  did  not  bar 

o    o    *  «/ 

the  right  of  any  junior  incumbrancer  to  redeem,  whose  lieu 
accrued  intermediate  the  execution  of  the  mortgage  and  the 
sale ;  and  the  facts  in  each  case  in  Barbour  and  Howard's  Re- 
ports, are  different  from  those  in  this.  Hence  the  necessity  of 
determining  this  case  more  upon  principle  than  authority. 

I  will  only  add,  that  I  have  been  unable  to  see  how  I  could 
dispose  of  this  case,  except  in  the  manner  above  stated,  and  do 
justice  to  both  parties. 


THE  MAYOR,  &c.,  OF  NEW  YORK  a.  THE  PARKER 
YEIN  STEAMSHIP  COMPANY. 

New  York  Superior  Court;  General  Term,  June,  1861. 
COUNTER-CLAIM. — ACTION  AEISING  ON  CONTRACT. 

A  claim  for  damages  for  the  conversion  of  property,  is  a  demand  arising  in  tort, 
and  cannot,  by  waiving  the  tort  and  basing  the  claim  on  an  implied  assumpsit 
to  pay  the  proceeds,  be  made  a  claim  arising  on  contract,  within  the  meaning 
of  section  150  of  the  Code,  relating  to  counter-claims. 

Where  a  counter-claim  is  alleged  in  the  answer  as  a  tort,  there  can  be  no  recovery 
upon  it  as  upon  contract. 

In  an  action  on  a  bond  for  rent  upon  a  lease,  the  defendants  cannot  set  up  as  a 
counter-claim  a  demand  against  the  plaintiff  for  removing  from  the  demised 
premises  fixtures  placed  there  by  the  tenant,  one  of  the  defendants,  but  which 
the  lease  did  not  in  terms  give  the  right  to  place  there  or  the  privilege  to  re- 
move. Such  a  demand  does  not  arise  out  of  the  contract  or  transaction  which 
is  the  foundation  of  the  plaintiff's  demand. 

In  order  to  sustain  a  counter-claim,  the  right  of  the  plaintiff  to  claim,  and  the 
right  of  the  defendant  to  counter-claim,  must  be  reciprocal. 

Appeal  from  a  judgment. 
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J.  M.  Van  Cott,  for  the  appellants. 
H.  H.  Anderson,  for  the  respondents. 

BY  THE  COURT. — WOODRUFF,  J. — We  are  of  opinion  that  the 
facts  alleged  in  the  defendants'  answer  are  not  available  to  the 
defendants  as  a  counter-claim  within  the  meaning  of  that  term, 
as  employed  and  defined  in  the  Code ;  and  therefore,  whether 
they  constitute  a  cause  of  action  in  favor  of  the  Parker  Yein 
Steamship  Company  or  not,  they  cannot  be  used  to  defeat  the 
plaintiffs'  recovery  herein. 

The  plaintiffs'  action  is  brought  upon  a  penal  bond,  signed 
and  sealed  by  all  of  the  defendants,  conditioned  for  the  payment 
of  the  rent  which,  in  a  certain  lease,  was  covenanted  by  the 
Parker  Yein  Steamship  Company  to  be  paid  for  the  privilege 
of  collecting  the  wharfage  accruing  from  the  use  of  certain  piers 
by  vessels  occupying  the  same. 

The  action  was  therefore  an  action  on  contract. 

The  alleged  counter-claim  is  simply  and  purely  (if  the  facts 
alleged  are  a  cause  of  action)  a  claim  to  recover  damages  for  a 
tort.  The  allegation  is,  that  the  Parker  Yein  Steamship  Com- 
pany erected  certain  fixtures,  &c.,  on  one  of  the  piers,  of  which 
fixtures  the  company  was  owner,  and  was  entitled  to  remove 
the  same,  and  would  have  done  so,  but  the  plaintiffs  forbade 
such  removal,  and  prevented  the  same,  and  took  possession  of 
such  fixtures,  &c.,  &c.,  converted  them  to  their  own  use,  and 
the  plaintiffs  thereby  became  liable  to  account  for  the  same 
and  pay  to  the  defendants  the  value  thereof.  Now,  if  upon 
these  facts  the  plaintiffs  are  liable  for  the  value  of  the  fixtures, 
that  liability  did  not  arise  on  contract.  There  was  no  provision 
in  the  so-called  lease,  nor  in  the  bond,  by  which  it  was  stipu- 
lated that  the  company  might  erect  any  thing  on  the  pier,  or 
that,  if  they  did  so,  they  might  remove  the  same.  The  taking 
possession  and  conversion  thereof  to  the  plaintiffs'  use,  therefore, 
no  more  created  a  cause  of  action  arising  on  contract,  than  the 
seizure  and  conversion  by  the  plaintiffs  of  any  personal  property 
of  the  company  found  in  any  other  place  would  have  done.  It 
was  simply  and  only  a  tort.  Although  it  has  been  sometimes 
intimated  that  the  injured  party  might  waive  the  tort,  and 
bring  an  action  on  an  implied  promise  to  pay  for  the  goods 
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taken,  we  think  that  a  counter-claim,  "arising  on  contract," 
cannot  be  made  upon  any  such  fiction. 

Formerly  it  was  held,  that  when  goods  so  taken  were  sold, 
and  the  wrongdoer  received  the  money,  the  owner  had  a  right 
to  treat  that  money  as  his  own,  and  sue  for  it  as  so  much  money 
had  and  received,  and  this  was  the  whole  extent  and  the  true 
limit  of  the  rule,  that  the  owner  might  waive  the  tort  and  bring 
assumpsit. 

If  in  modern  times  countenance  has  been  given  to  the  idea, 
that  the  owner  of  goods,  tortiously  detained  from  him  by  a 
wrongdoer,  may  sue  for  their  value  in  an  action  which  would 
have  been  termed  assumpsit,  we  are  of  opinion  that  the  Legis- 
lature, when  a  counter-claim  was  defined,  in  the  second  subdi- 
vision of  section  150,  as  a  cause  of  action  arising  on  contract, 
did  not  mean  a  cause  of  action  which  was  founded  upon  a  tort, 
and  where,  in  truth,  no  contract  existed. 

If  we  are  correct  in  this,  then  the  facts  alleged  did  not  consti- 
tute a  counter-claim,  available  to  the  defendants  in  this  action ; 
and,  on  the  other  hand,  if  this  idea  of  waiving  the  tort,  and 
•claiming  the  value  of  the  property  "  in  assumpsit,"  or  upon  an 
implied  contract  to  pay  therefor,  be  entertained,  then  the  case 
of  Walter  a.  Bennett  (16  N.  Y.,  250)  is  a  direct  authority  estab- 
lished by  the  Court  of  Appeals,  that  when  the  cause  of  action 
is  alleged  as  a  tort,  there  can  be  no  recovery  as  upon  contract, 
although  the  facts  alleged  would  have  sustained  such  an  action. 
The  rule  thus  settled  is  equally  applicable  to  a  counter-claim, 
which  is  in  substance  a  complaint  upon  an  affirmative  cause  of 
action  on  the  part  of  the  defendant. 

This  view  is,  therefore,  equally  fatal  to  the  defendants'  claim 
in  the  present  case. 

The  other  clause  of  the  section  defining  a  counter-claim,  de- 
scribes it  as  "  a  cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiffs'  claim,  or  connected  with  the  subject  of  the  action." 

Now,  the  contract  set  forth  in  the  plaintiffs'  complaint  is  the 
defendants'  express  covenant  to  pay  the  rent  accrued  upon  the 
plaintiffs'  lease  to  the  company.  The  subject  of  the  action  is 
either  the  rent  itself  or  the  claim  of  the  plaintiffs  thereto. 

Neither  the  defendants'  title  to  the  fixtures  nor  the  plaintiffs' 
conversion  thereof,  arose  out  of  the  lease  or  the  covenant  for 
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the  payment  of  the  rent.  Neither  the  lease  nor  the  covenant 
contemplated  nor  provided  for  the  erection  of  the  fixtures,  nor 
for  any  privilege  of  removing  the  same  if  erected.  The  com- 
pany did  not  bring  them  there  in  pursuance  of  the  lease  or 
covenant,  nor  did  the  plaintiffs  convert  them  in  violation  of 
either. 

It  is  true,  that  but  for  the  lease  the  defendants  would  have 
had  no  interest  to  promote  by  bringing  them  there,  and  no 
motive,  therefore,  to  erect  them.  So,  also,  the  seizure  or  the 
conversion  thereof  by  the  plaintiffs  was  not  the  result  of  the 
lease  or  covenant ;  and  yet,  if  they  had  not  been  upon  that 
pier,  it  may  be  said  that  the  plaintiffs  would  not  have  taken 
them.  But  the  cause  of  action  (if  any)  was  in  all  respects  pre- 
cisely the  same  as  it  would  be,  had  the  plaintiffs  taken  possession 
of  the  like  fixtures  belonging  to  that  company  at  any  other 
place  whatever. 

The  fixtures  were  in  no  manner  connected  with  the  rent  due 
to  the  plaintiffs,  nor  with  the  plaintiffs'  claim  to  such  rent. 
Neither  the  erection  of  the  fixtures  nor  the  use  nor  enjoyment 
thereof  could  affect  either.  They  may  or  may  not  have  been 
useful  to  enable  the  company  to  collect  wharfage,  though  it  is 
difficult  for  us  to  perceive  how  they  would  contribute  to  its 
increase.  But  if  never  brought  there,  the  rent  would  have 
been  the  same  and  the  plaintiffs'  title  thereto  the  same. 

The  views  expressed  in  Drake  a.  Cockroft  (4  E.  D.  Smith, 
34),  Gleason  a.  Moen  (2  Duer,  639),  Bogardus  a.  Parker  (7 
How.  Pr.,  305),  McKenzie  a.  Farrell  (4  Bosw.,  202,  2),  and 
Moffatt  a.  Yan  Doren  (Ib.,  609),  sustain  these  suggestions ;  and 
so  in  our  judgment  does  the  decision  in  The  Zenia  Bank  a. 
Lee  (7  Abbotts'  Pr.,  372  ;  S.  C.,  2  Bosw.,  694).  In  that  case, 
it  is  said  "  that  the  right  of  the  plaintiff  to  claim,  and  the  right 
of  the  defendant  to  counter-claim,  upon  any  given  or  supposed 
facts  in  controversy,  must,  we  think,  be  reciprocal." 

We  think  it  clear  that  if  the  Parker  Vein  Steamship  Com- 
pany had  brought  their  action,  declaring  in  the  terms  of  their 
answer  for  the  wrongful  taking  and  conversion  of  the  fixtures 
in  question,  the  plaintiffs  could  not,  by  way  of  counter-claim, 
have  set  up  that  that  company  was  indebted  to  them  for  rent 
under  the  grant  of  wharfage  mentioned  in  the  complaint. 

We  are  not  to  be  regarded  as  holding  that,  under  the  facts 
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alleged  in  the  answer,  the  plaintiffs  are  liable  for  the  value  of 
the  fixtures  in  question,  but  we  rest  our  decision  upon  the 
ground  that  the  facts  alleged  do  not  constitute  a  cause  of 
'action,  that  is,  the  subject  of  a  counter-claim  which  can  be 
allowed  in  this  action. 

The  judgment  should  be  affirmed. 


SEAMAN  a.  WRIGHT. 

Supreme  Court,  First  District ;  Special  Term,  Feb.,  1861. 
INTERPLEADER. — LANDLORD  AND  TENANT. 

Although  in  general  a  tenant  cannot  require  his  landlord  to  interplead  for  the 
rent  with  an  adverse  claimant  to  whom  the  tenant  has  attorned,  yet  where  a 
tenant  had  for  two  years  paid  rent  to  A.  as  the  agent  of  B.,  and  afterwards  A. 
claimed  to  own  the  property,  and  to  have  received  rent  from  the  tenant  as 
landlord,  while  B.  claimed  the  title,  and  the  tenant  denied  having  paid  rent  to 
A.  in  any  other  capacity  than  as  agent  of  B., — Held,  that  an  injunction  granted 
in  an  action  of  interpleader  should  be  continued  to  the  trial. 

Motion  to  dissolve  injunction. 

This  was  an  action  in  the  nature  of  a  bill  of  interpleader. 

The  plaintiff,  in  the  year  1856,  leased  of  defendant  Wright, 
who  was  the  father-in-law  of  the  defendant  Youle,  premises  in 
the  city  of  New  York,  for  the  term  of  one  year.  Defendant 
Youle,  as  the  agent  of  defendant  Wright,  collected  the  rent  of 
the  premises.  Seaman  continued  to  occupy  the  premises  from 
that  time  until  the  present  without  any  new  lease  or  agreement. 
In  June,  1860,  Youle  notified  Seaman  that  he  owned  the 
premises  by  virtue  of  a  warrantee  deed  executed  by  Wright  on 
the  15th  May,  1856.-  Wright  claimed  that  the  deed  was  fraudu- 
lently obtained,  and  brought  an  action  in  this  court  to  set 
the  same  aside,  which  suit  is  now  pending.  Both  Wright  and 
Youle  now  claimed  the  rent,  which  Seaman  offered  to  pay,  but 
not  knowing  which  party  to  pay  to,  and  save  himself  harmless, 
in  order  to  protect  himself  brought  this  action,  and  obtaiued  an 
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injunction  restraining  the  defendants,  or  either  of  them,  from 
interfering  with  him  in  the  possession  of  said  premises  upon 
his  paying  the  money  into  court. 

The  defendant  Youle  now  moved  to  vacate  the  injunction. 

t 

A.  D.  Russell  and  A.  Oakey  Hall,  for  the  motion. 

John  Anderson,  Jr.,  and  John  Graham,  opposed. 

LEONARD,  J. — The  plaintiff  was  originally  the  tenant  of 
Wright,  who  has  since  conveyed  the  premises  to  Youle  by 
deed  which  it  is  now  asserted  by  Wright  is  fraudulent,  and 
Wright  has  brought  an  action  in  equity  to  have  the  deed  set 
aside. 

A  tenant  cannot  deny  the  title  of  his  landlord,  nor  can  he 
interplead  him  with  a  stranger. 

If  it  were  clear  that  Seaman  had  ever  attorned  to  Youle, 
this  action  could  not  be  maintained. 

Youle  asserts  that  the  plaintiff  has  paid  him  rent ;  but  that  is 
denied  by  Seaman,  who  alleges  that  he  supposed  Youle  to  be 
the  agent  of  Wright  only ;  and  there  is  a  color  for  his  belief, 
because  it  is  admitted  that  Youle  did  for  two  years  or  more 
collect  rent  from  Seaman  as  an  agent  for  Wright.  I  consider 
it  doubtful  whether  Youle  has  acquired  the  right  to  claim  that 
the  plaintiff  holds  as  tenant  from  him. 

The  injunction  is,  therefore,  continued,  upon  the  plaintiff 
depositing  the  amount  admitted  to  be  due  from  him  in  the 
United  States  Trust  Company,  to  the  credit  of  this  action. 


LEWIS  a.  VAKNUM. 

New  York  Common  Pleas;  General  Term,  March,  1861. 

MODE  OF  TRIAL. — DISTINCTION  BETWEEN  EQUITABLE  AND  LEGAL 

ACTION. 

An  action  to  recover  damages  for  a  tortious  conversion  of  property  can  be  tried  in 
no  other  way  than  by  a  jury,  unless  the  parties  waive  that  mode  of  trial  in  the 
manner  prescribed  by  law. 
VOL.  XII.— 20 
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The  holder  of  a  note,  holding  also  collateral  securities  as  a  pledge  for  its  payment, 
assigned  the  securities  to  a  third  party  ; — Held,  that  the  holder  of  the  note,  as 
well  as  such  assignee  of  the  securities,  was  a  necessary  party  to  the  debtor's  ac- 
tion for  an  accounting. 

Where,  in  such  case,  the  holder  of  the  note  was  not  made  a  party, — Held,  that  the 
court  had  no  power  to  render  judgment  for  damages  against  the  assignee  of 
the  securities,  as  if  the  action  had  been  of  a  legal  and  not  an  equitable  nature. 

The  various  remedies  of  the  debtor  against  one  or  both  of  the  other  parties  to 
such  a  transaction,  stated. 

Appeal  from  a  judgment. 

One  Nathaniel  Brown,  being  indebted  to  Calvin  W.  How  in 
1845,  deposited  with  him,  as  collateral  security  for  the  payment 
of  two  notes  at  twelve  months,  nineteen  certificates  of  the  Illi- 
nois and  Michigan  Canal  Company,  and  one  certificate  of  State 
indebtedness,  then  valued  by  Brown  and  How  at  thirty-five 
cents  per  dollar. 

At  the  maturity  of  the  notes  in  1846,  Brown  deposited,  as 
further  collateral  security,  two  other  certificates  of  a  different 
character.  By  the  instruments  passing  between  Brown  and 
How,  it  was  provided  that  in  case  of  non-payment  at  maturity, 
or  within  thirty  days  thereafter,  How  was  authorized  to  sell  the 
canal  scrip  at  the  market  price.  In  April,  1845,  How,  in  con- 
sideration of  $800,  transferred  to  Yarnum,  the  defendant  in  this 
action,  all  his  right,  title,  and  interest  in  the  securities  so  de- 
posited, with  notice  of  the  peculiar  character  of  his  title.  How 
did  not  transfer  the  note  as  collateral  to  which  these  securities 
were  held  by  him,  but  only  the  securities. 

The  defendant,  shortly  after  May  5,  1848,  advertised  and 
sold  the  same  at  auction,  buying  them  himself,  being  the  highest 
bidder. 

In  January,  1854,  Brown  demanded  of  the  defendant  the  sev-. 
eral  securities,  offering,  in  writing,  to  pay  the  amount  due  on 
the  notes,  but  tendering  nothing ;  he  likewise  demanded  an  ac- 
count, if  any  of  the  securities  had  been  redeemed,  but  defendant 
rendered  none. 

Previous  to  the  commencement  of  the  action,  the  two  securi- 
ties of  1846  had  been  redeemed  by  the  State  of  Illinois,  and  paid 
in  full  to  the  defendant.  None  of  the  other  securities  had  been 
paid  or  redeemed ;  they  remained  the  same  as  in  1845,  when 
deposited. 
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Previous  to  the  commencement  of  this  action,  Brown  trans- 
ferred to  the  plaintiff  his  claim  to  the  securities. 

The  plaintiff  commenced  this  action  against  the  defendant 
Varnum  without  making  How  a  party  to  the  action.  His  com- 
plaint demanded  that  an  account  between  the  plaintiff  and  de- 
fendant be  taken  of  the  securities. 

A  case  was  agreed  upon,  raising  the  question  whether  an  ac- 
counting could  be  had  between  the  parties  to  the  action ;  and 
the  cause  was  brought  on  before  the  court  without  a  jury. 
The  court  held  that  the  action  could  not  be  maintained  as  an 
equitable  action  for  an  accounting,  but  that  the  facts  shown 
would  sustain  a  judgment  for  damages  as  in  an  action  of  tort; 
and  the  court  gave  such  judgment  accordingly.  From  this 
judgment  the  defendant  now  appealed  to  the  court  at  general 
term. 

Mott,  Murray  c&  Harris,  for  the  appellants,  among  other 
points  relating  to  questions  not  passed  on  by  the  court,  made 
the  following : — I.  In  its  nature,  and  from  the  frame  of  the  com- 
plaint, answer,  and  stipulation,  the  action  is  plainly  an  equity 
suit.  As  such  it  was  tried.  The  judge  turned  it  into  an  action 
at  law  for  the  recovery  of  damages,  as  for  a  tort,  without  the 
consent  of  the  appellant,  who  never  waived  the  right  to  try  the 
action  in  that  form  before  a  jury,  in  consequence  of  which  the 
record  of  judgment,  upon  its  face,  shows  an  excess  of  jurisdic- 
tion. (Salters  a.  Genin,  10  Abbotts'  Pr.,  478 ;  S.  C.,  3  Bosw., 
250-264;  Eeubens  a.  Joel,  13  N.  Y.  (3  Kern},  488-493  ;  N.  Y. 
Ice  Co.  a.  North  West,  Ins.  Co.,  10  Abbotts'  Pr.,  34.)  Judgment 
should  have  been  rendered  for  the  appellant.  1.  The  decision 
of  the  court  directs  a  judgment  in  tort,  and  the  judgment-roll 
shows  such  judgment  upon  a  complaint  addressed  to  the  equita- 
ble powers  of  the  court,  without  any  amendment.  2.  The 
record  of  judgment,  not  conforming  to  the  decision,  should  be 
vacated,  and  the  judgment  set  aside.  (N.  Y.  Ice  Co.  a.  North 
West.  Ins.  Co.,  10  Abbotts'  Pr.,  34.) 

II.  The  respondent  had  two  forms  of  relief :  1.  Contract  (ac- 
count or  assumpsit).  2.  Tort.  He  elected  to  hold  the  appellant 
responsible  on  contract,  and  filed  his  bill  for  accounting.  He 
thereby  elected  this  form  of  remedy,  and  waived  the  tort. 
(Lloyd  a.  Brewster,  4  Paige,  537 ;  Gary  a.  Hotailing,  1  Hill, 
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311,  315;  "Whitney  a.  Allaire,  4  Den.,  554;  Firemen's,  &c.,  a. 
Cochran,  27  Ala.,  228 ;  1  Hill,  on  Torts,  44,  47 ;  J^Iaxwell  a. 
Farnara,  7  How.  Pr.,  236.) 

H.  P.  Fessenden,  for  the  respondent. 

BY  THE  COURT.* — DALY,  F.  J. — I  agree  that  the  transaction 
was  not  a  mortgage  but  a  pledge,  and  that  How  could  not  sell 
or  dispose  of  the  securities  until  payment  of  the  note  was  de- 
manded and  refused.  (Lewis  a.  Graham,  4  Abbotts'  Pr.,  106  ; 
Wilson  a.  Little,  2  N.  T.  (2  Comst.),  443 ;  Stearns  a.  Marsh, 
4  Den.,  227;  Edw.  on  Bailm.,  248.)  If  the  note  had  been 
transferred  to  the  defendant  along  with  the  securities,  an  equi- 
table action  might  be  maintained  to  compel  the  defendant  to 
restore  the  securities  upon  the  payment  of  the  principal  debt, 
where  he  had  refused  to  do  so  after  an  offer  to  pay  the  debt ; 
or  after  a  tender  and  refusal,  an  action  of  tort  might  be  main- 
tained for  damages ;  or  upon  a  tender  of  the  amount  of  the  debt 
to  How,  or  upon  the  payment  of  the  note  held  by  him,  an  action* 
for  damages  would  lie  against  him  upon  his  failure  to  restore 
the  securities ;  or  upon  a  tender  of  payment  to  How,  an  action 
for  damages  would  lie  against  the  defendant,  after  a  demand 
and  refusal  on  his  part  to  return  the  securities,  for,  as  he  acquired 
no  greater  right  than  How  possessed,  he  would  be  obliged  to 
restore  them  when  it  became  the  duty  of  Brown  to  return  them. 
But  an  equitable  action  for  an  accounting  could  not  be  main- 
tained against  the  defendant  unless  How  was  made  a  party,  as 
otherwise  the  respective  rights  of  the  different  parties  could 
not  be  adjusted.  The  action  was  brought  for  an  accounting 
without  joining  How  as  a  party  defendant,  and  the  judge  very 
properly  held  that  it  could  not  be  maintained  in  its  form  as  an 
equitable  action ;  but  upon  the  facts  stated  in  the  pleading,  au^l 
upon  the  authority  of  Marquat  a.  Marquat  (12  N.  Y.  (2  Kern.), 
336),  he  converted  it  into  an  action  at  law  for  the  recovery  of 
damages,  and  he  gave  judgment  as  in  an  action  for  tort.  This, 
I  hold,  he  could  not  do  (Reubens  a.  Joel,  13  N.  Y.  (3  Kern.), 
488  ;  Fire  Department  of  the  City  of  N.  Y.  a.  Harrison,  2  Hilt., 
455),  as  it  involved  a  different  mode  of  trial,  and  took  away 

*  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
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from  the  defendant  the  right  of  trial  by  jury  which  is  secured 
to  a  defendant  in  every  such  action  by  the  Constitution.  Unless 
the  parties  had  waived  that  mode  of  trial  in  the  manner  pre- 
scribed by  law,  an  action  to  recover  damages  for  a  tortious  con- 
version of  property  could  be  tried  in  no  other  way.  No  such 
consent  appears  to  have  been  given,  and  the  judgment  was 
therefore  erroneous. 

HILTON,  J.,  concurred. 


JOYCE  a.  THE  MAYOE,  &c.,  OF  NEW  YORK. 
New  York  Common  Pleas ;  General  Term,  March,  1861. 

APPEAL. — CONSTITUTIONAL  LAW. — -OPENING  JUDGMENT  AGAINST 
THE  CITY  OF  NEW  YORK. — COSTS. 


An  order  made  on  the  application  of  the  comptroller  of  the  city  of  New  York, 
tinder  the  act  of  1859,  to  open  a  judgment  against  the  Corporation,  is  an  order 
made  on  summary  application  after  judgment,  and  affecting  a  substantial 
right,  and  therefore  an  appeal  will  lie  from  it,  under  subdivision  5  of  section  3i9 
of  the  Code. 

The  Act  of  1859  (Laws  of  1859,  1123,  ch.  489,  §  5)— allowing  judgments  against, 
the  city  of  New  York  to  be  opened  on  application  of  the  comptroller — is  not 
unconstitutional. 

The  costs  on  an  order  made  on  such  an  application  are  within  the  discretion  of 
the  judge,  and  the  court  will  not,  on  appeal,  review  the  decision  of  the  judge 
in  that  respect. 

Appeal  from  an  order  granting  an  application  of  the  comp- 
troller, to  open  a  judgment  against  the  city. 
The  facts  are  stated  in  the  opinion. 

George  R.  Thompson,  for  the  appellants. 

Elbridge,   T.    Gerry  and    William    Curtis  Noyes,  for    the 
respondents. 
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BY  THE  COURT.* — HILTON,  J. — This  action  appears  to  have 
been  brought  to  recover  of  the  defendants  the  damages  which 
the  plaintiff  claims  to  have  sustained  by  reason  of  the  refusal 
of  the  city  inspector  to  award  him  a  contract  for  filling  in 
certain  sunken  lots  in  this  city.  The  case,  although  not  in 
its  nature  referable,  was,  by  the  consent  of  the  late  corpora- 
tion counsel,  referred  to  a  sole  referee  to  hear  and  determine. 
Upon  a  report  in  favor  of  the  plaintiff,  judgment  has  been 
entered  against  the  defendants  for  $2.237.10. 

Under  the  authority  contained  in  the  "  Act  to  authorize  the 
Supervisors  of  the  City  and  County  of  !Xew  York  to  raise 
money  by  tax,"  passed  April  19, 1859  (Laws  of  1859, 1123,  §  5), 
the  comptroller  applied  at  special  term  to  open  and  vacate 
the  judgment,  to  enable  the  Corporation  to  defend  the  suit ; 
stating  as  a  ground  therefor,  his  belief  that  the  judgment  had 
been  obtained  by  collusion,  and  was  founded  in  fraud;  also, 
that  the  plaintiff  was  not  the  lowest  bidder  for  the  contract 
respecting  which  the  action  was  brought,  and  that  the  damages 
awarded  by  the  referee  exceeded  the  amount  actually  paid  to 
the  contractor  to  whom  the  work  was  given. 

From  the  order  granting  the  application  the  plaintiff  appeals, 
claiming  that  the  act  referred  to  is  unconstitutional  and  void ; 
that  the  facts  stated  by  the  comptroller  were  insufficient  to 
justify  making  the  order ;  also,  that  the  order  was  erroneous  in 
not  allowing  costs  to  the  plaintiff  on  opening  the  judgment, 
inasmuch  as  it  did  not  appear  that  he  was  in  fault. 

On  the  other  hand,  it  is  contended  that  the  order  made  is 
not  appealable  without  obtaining  the  certificate  of  the  judge 
making  it,  under  the  rule  of  this  court  of  March  22,  1851, 
and  which  has  not  been  procured. 

Each  of  these  propositions  may  be  very  briefly  disposed  of. 

I.  The  order  was  made  upon  a  summary  application  in  an 
action  after  judgment,  and  affected  a  substantial  right.    It  was 
therefore  within  the  class  of  orders  specified  in  subdivision  5 
of  section  349  of  the  Code,  as  subject  to  revision  at  general 
term. 

II.  The  constitutionality  of  the  Act  of  1859  was  examined 
by  Judge  Daly  in  Outwater  a.  The  Mayor,  &c.,  of  Xew  York 

*  Present,  DALT,  F.J.,  BRADY  mod  Horos,  JJ. 
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(18  How.  Pr.,  572),  and  we  agree  with  him  in  the  views  there 
expressed. 

III.  The  facts  disclosed  in  the  affidavits  and  on  the  order  at 
special  term,  in  our  opinion  warranted  die  judge  in  making 
the  order  which  is  the  subject  of  this  appeal. 

IY.  The  costs -on  a  motion  rest  in  the  discretion  of  the  judge 
at  special  term,  to  be  exercised  by  him  upon  a  consideration  of 
all  the  circumstances  presented ;  and  his  decision  in  this  respect 
we  will  not  review  on  appeal.  (Perry  a.  Moore,  2  E.  D.  Smith, 
32 ;  Eastburn  a.  Kirk,  2  Johns.  Ch.,  317  ;  Travis  a.  Waters,  12 
Johns.,  500.) 

Order  at  special  term  affirmed,  with  $10  costs. 


BULLWINKER  a.  RYKER. 

Supreme  Court,  First  District ;  Special  Term,  March,  1861. 
PABTTTION. — COMPLAINT. 

In  an  action  for  a  partition,  defendants  not  having  answered,  cannot  be  required 
to  account  for  rents,  if  the  complaint  did  not  specifically  ask  such  relief. 

Motion  to  confirm  referee's  report. 

This  was  an  action  brought  against  several  defendants,  to 
obtain  a  partition  of  certain  premises  in  the  city  of  New  York. 
None  of  the  defendants  having  answered,  the  action  was  re- 
ferred to  a  referee.  It  appeared  that  the  defendant,  Mrs.  Ryker, 
who  was  one  of  the  owners,  had  been  in  possession  of  a  portion 
of  the  premises;  and  other  portions  had  been  rented  to  other 
tenants.  An  agent  of  the  owners  had  collected  the  rents  from 
the  tenants  other  than  Mrs.  Ryker,  and  had  credited  her  with 
her  share,  and  paid  over  to  the  other  owners  their  shares. 

The  plaintiffs  complaint  did  not  ask  for  an  accounting  as  to 
Mrs.  Ryker's  rent ;  but  the  referee,  upon  these  facts,  found  that 
Mrs.  Ryker  was  indebted  to  the  other  owners  for  rent  in  the 
sum  of  $240,  over  and  above  her  credits. 
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To  this  report  the  defendant  Ryker  excepted,  on  the  ground 
that  the  rent  was  not  properly  a  matter  of  accounting  in  this 
action;  and  that  no  greater  relief  could  be  granted  by  the 
court  than  was  demanded  in  the  complaint.  The  plaintiff 
moved  to  confirm,  the  report. 

Chesters  &  Kennaday,  for  the  motion,  contended  that  it  was 
not  necessary  to  set  out  liens  in  complaint;  that  the  referee 
was  to  ascertain  the  liens  for  the  court,  so  that  a  proper  dis- 
tribution could  be  made ;  and  that  the  claim  for  rent  was  an 
equitable  lien,  and  a  court  of  equity  would  direct  an  account- 
ing between  owners  in  common.  (Green  a.  Putnam,  1  Barb., 
500 ;  Hannan  a.  Osborn,  4  Paige,  336.) 

Shaffer  &  Huff,  for  the  defendant  Ryker. 

I.  The  court  has  only  power  to  make  partition,  and  allow 
general  or  specific  liens  against  the  property.    (Code,  §  448 ;  3 
Rev.  Stat.,  5  ed.,  614.) 

II.  Rent  is  not  a  lien.    It  is  simply  a  debt.    The  only  remedy 
of  the  other  owners  is  an  action  against  Mrs.  Ryker  for  an 
accounting.     (Burhans  a.  Burhans,  2  J3arb.  Ch.,  398.) 

III.  The  judgment  being  by  default,  plaintiffs  are  entitled 
to  no  greater  relief  than  claimed  in  their  complaint.    (Code, 
§  275.) 

SUTHERLAND,  J. — The  complaint  not  asking  specifically  that 
the  defendant,  Ann  Gr.  Ryker,  account  for  the  rents,  I  think  the 
exception  to  the  referee's  report  is  well  taken.  I  come  to  this 
conclusion  with  some  hesitation,  after  an  examination  of  the 
authorities. 

Order  accordingly. 
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BAKEK  a.  DILLMANK. 

Supreme  Court,  Second  District;  General  Term,  July,  1861. 
STATUTE  OF  FRAUDS. — PROMISE  TO  ANSWER  FOR  THE  DEBT  OF 

ANOTHER. 

A  promise  to  indemnify  the  promisee  for  having  become  security  for  a  third  person, 
is  within  the  Statute  of  Frauds,  and  is  void  unless  it  is  in  writing,  and  expresses 
a  consideration. 

A  member  of  a  voluntary  association  who  were  tenants  under  a  lease,  signed  a 
guaranty  of  the  payment  of  the  rent ;  and  members  of  the  association  subse- 
quently, by  a  writing  which  did  not  express  any  consideration,  promised  to  him 
that  they  would  take  the  responsibility  of  his  signature  themselves.  The  rent 
remaining  unpaid,  judgment  was  recovered  against  him  on  his  guaranty,  which 
he  paid,  and  assigned  to  the  plaintiff  the  agreement  to  indemnify  him. 
•  Held,  that  there  could  be  no  recovery  upon  such  agreement  to  indemnify ;  al- 
though contribution  might  have  been  compelled  if  the  guarantor  had  been 
sued  upon  the  lease  or  upon  a  promise  to  pay  the  rent. 

The  case  of  Mallory  a.  Gillett,  21  N.  T.  (7  Smith),  412,  considered,  and  a  dictum 
disapproved. 

Exceptions  to  nonsuit. 

This  action  was  brought  by  the  plaintiff,  as  the  assignee  of 
one  Charles  Schurig,  to  recover  the  sum  of  one  hundred  and 
seventy-three  dollars,  paid  by  Schurig  to  the  plaintiff,  as  surety 
for  the  payment  of  rent  by  the  Brooklyn  Turn  Yerein.  The 
Turn  Yerein  was  an  unincorporated  association,  of  which  Schu- 
rig and  the  defendants,  together  with  others,  were  members. 
Schurig  had  signed  a  lease  under  seal  for  the  Turn  Yerein,  for 
five  years,  and  also  signed  a  guaranty  by  which  he  became 
surety  for  the  payment  of  the  rent  reserved  to  Sarah  Case,  who 
was  then  the  owner  of  the  premises  described  in  the  lease. 

The  lease  and  guaranty  were  executed  and  delivered  on  the 
first  day  of  May,  1857.  The  Turn  Yerein  vacated  the  premises 
on  the  first  day  of  May,  1859. 

The  plaintiff,  who  had  become  the  owner  of  the  premises,  ob- 
tained a  judgment,  in  the  City  Court  of  Brooklyn,  against 
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Scliurig,  as  surety  for  rent  that  had  accrued  after  the  first  of 
May,  1859;  and  on  the  thirty-first  day  of  December,  1859, 
Schurig  paid  to  the  plaintiff  one  hundred  and  seventy-three 
dollars,  in  full  settlement  of  the  claim  against  him  as  surety  on 
the  lease. 

On  the  twenty-second  day  of  April,  1859,  the  defendants  signed 
a  declaration,  not  under  seal,  in  which  they  declare  "that 
Charles  Schurig,  late  member  of  our  society,  acted  by  signing 
the  lease  of  our  premises  only  in  our  name,  and  therefore  we 
declare  that  we  will  take  all  the  responsibilities  and  conse- 
quences on  ourselves." 

This  paper  bore  the  stamp  of  the  Turn  Verein,  was  not  under 
seal,  and  did  not  express  any  consideration ;  nor  did  it  appear 
on  the  trial  that  any  consideration  passed  to  the  defendants. 

Schurig  assigned  this  paper  to  the  plaintiff,  who  by  this  action 
sought  to  recover  thereon  the  money  so  paid  by  Schurig,  as 
surety,  to  her,  the  plaintiff. 

On  the  trial  of  the  action  the  judge  nonsuited  the  plaintiff,  on 
the  ground  that  the  agreement  of  the  defendants  was  within 
the  Statute  of  Frauds,  and  void  for  not  expressing  the  considera- 
tion ;  and  he  directed  the  plaintiff's  exception  to  be  heard  in 
the  first  instance  at  the  general  term. 

D.  P.  Barnard,  for  the  plaintiffs,  insisted  that  the  case  was 
not  within  the  statute,  and  cited  Beaman  a.  Russell  (20  Ver- 
mont, 205) ;  2  Parsons  on  Contracts,  301,  305,  306,  307 ;  John- 
son a.  Gilbert  (4  Hill,  178) ;  Stephens  a.  Squire  (5  Mod.,  205) ; 
Brown  a.  Curtiss  (2  JT.  Y.  (2  Comst),  225) ;  Cardell  a.  McEiel 
(21  N.  Y.  (7  Smith),  336). 

James  Eschwege,  for  the  defendants,  cited  Chitty  on  Con- 
tracts (1851),  441 ;  Eix  a.  Adams  (9  Verm.,  233) ;  Mallory  a. 
Gillett  (21  N.  Y.  (7  Smith),  412),  and  cases  cited  therein. 

• 

BY  THE  COURT.* — EMOTT,  J. — The  Social  Turn  Yerein,  an  un- 
incorporated association  or  society  of  individuals,  hired  of  one 
Case  certain  apartments  in  Brooklyn.  Carl  Schurig*executed 
a  formal  guaranty,  under  seal,  of  the  payment  of  the  rent  to  Case. 
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These  papers  were  both  dated  May  1st,  1857.  Schurig  was  a 
member  of  the  Turn  Yerein  at  the  date  of  the  lease  and  guar- 
anty, and  for  two  years  afterwards.  The  defendants  were  also 
members,  and  there  were  other  persons  who  belonged  to  the 
society.  On  the  22d  of  April,  1859,  the  defendants  executed 
the  paper  upon  which  the  present  suit  is  brought,  by  the  present 
plaintiff  as  assignee.  It  is  not  under  seal,  and  is  to  the  effect 
that  the  defendants  "  declare  that  Charles  Schurig,  late  member 
of  our  society,  acted  by  signing  the  lease  of  our  premises  only 
in  our  name,  and  therefore  we  declare  that  we  will  take  all  the 
responsibilities  and  consequences  on  ourselves."  Schurig  never 
signed  the  lease,  but  if  by  a  liberal  construction  this  instrument 
be  referred  to  the  guaranty  which  he  did  sign,  then  it  may  be 
regarded  as  a  contract  to  indemnify  Schurig  against  his  guar- 
anty. 

Judge  Comstock,  towards  the  close  of  the  lengthy  and  elab- 
orate opinion  which  he  delivered  in  Mallory  a.  Gillett,  states 
among  the  undertakings  which  have  been  held  not  within  the 
statute,  the  following — "  where  the  promisee  was  a  mere  guar- 
antor for  the  third  person  to  some  one  else,  and  the  promisor 
agrees  to  indemnify  him."  I  understand  this  proposition  to 
cover  the  ground  of  the  present  action ;  and  if  this  proposition 
had  been  decided  by  the  Court  of  Appeals,  of  course  that  would 
be  an  end  of  this  question,  and  this  nonsuit  must  be  set  aside. 
I  am  constrained  to  observe,  however,  that  such  is  very  far  from 
the  fact.  The  first  paragraph  of  Judge  Comstock's  opinion  con- 
tains a  clear  and  complete  statement  of  the  case  then  before  the 
court,  the  judgment  of  the  court  upon  it,  and  the  reasons  for  it. 
The  remaining  nineteen  pages  contain  a  singularly  acute  and 
learned  discussion  of  one  branch  of  the  Statute  of  Frauds.  But 
perhaps  I  might  say  that  the  first  paragraph  of  the  opinion  con- 
tains all  which  is  necessarily  connected  with  the  question  before 
the  court,  and  all  which  the  court  decided  in  affirming  the  judg- 
ment of  the  Supreme  Court.  Certainly  it  would  be  safe  to  say 
that  the  proposition  which  I  have  now  quoted  is  in  no  way  in- 
volved in  that  decision. 

I  feel  at  liberty,  therefore,  to  consider  this  case  and  the  prop- 
osition just  quoted,  by  which  the  action  is  sustained,  upon  their 
merits.  If  the  proposition  is  to  be  construed  in  the  manner  I 
have  just  indicated,  I  must  be  permitted  to  say,  with  great  re- 
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spect,  that  it  is  not  sustained  by  the  authorities.  In  Chapin  a. 
Merrill  (4  Wend.,  657),  it  was  held  that  a  promise  by  one  person 
to  indemnify  another  for  becoming  a  guarantor  for  a  third  per- 
son, is  not  within  the  Statute  of  Frauds.  But  in  Carville  a.  Crane 
(5  Hill,  483)  the  authority  of  this  case  was  weakened  and  the 
reasoning  doubted;  and  in  Kingsley  a.  Balcome  (4  Barb.,  131) 
the  contrary  was  expressly  held.  The  opinion  of  Judge  Sill  in 
the  latter  case  contains  a  careful  review  of  the  authorities,  and 
it  was  concurred  in  by  Judge  Selden  and  Judge  Maynard. 
Whatever  may  be  thought  of  the  definitions  of  Judge  Sill  in 
the  light  of  Judge  Comstock's  reasoning,  the  case  is  an  express 
adjudication,  not  overruled  by  a  higher  court,  that  a  parol  prom- 
ise to  indemnify  the  promisee  for  becoming  bail  for  a  third  per- 
son, is  within  the  Statute  Of  Frauds.  To  the  same  effect  is  the 
very  deliberate  judgment  of  the  Court  of  King's  Bench,  by  Lord 
Denmau,  in  Grover  a.  Cresswell  (10  A.  &  E.,  453).  Considering 
the  promise  upon  which  the  suit  is  brought,  therefore,  as  a  prom- 
ise to  indemnify  Schurig  against  his  guaranty  of  the  debt  of 
a  third  person,  I  am  of  opinion  that  the  authorities  hold  that  it 
should  not  only  have  been  in  writing,  but  should  have  expressed 
the  consideration,  in  order  to  be  valid.  Upon  principle,  it  is  not 
easy  to  see  why  a  guaranty  for  another  is  not  equally  a  debt  oi* 
engagement  of  the  person  by  whom  it  is  made,  with  a  promise 
or  a  contract  exclusively  on  his  own  account. 

But  it  is  insisted  that  this  is  a  promise  by  one  of  several  per- 
sons, jointly  liable,  that  he  will  pay  the  debt.  It  may  be  con- 
ceded that  such  a  promise  would  not  be  within  the  statute. 
Thus,  if  Schurig  were  one  of  the  associates  who  hired  apartments 
of  Case,  and  liable  jointly  with  others  for  the  rent,  he  might 
probably  have  been  held  and  sued  separately  upon  a  parol  prom- 
ise to  Case  to  pay  the  whole  rent.  It  might  also  be,  that  after 
such  a  payment  he  might  have  compelled  contribution  from  his 
associates.  But  here  was  a  formal  guaranty  by  Schurig,  upon 
which  he  was  sued  and  a  judgment  obtained  against  him,  not  as 
a  joint-debtor  promising  to  pay  the  debt,  but  as  a  guarantor  of 
the  engagement  of  a  third  party ;  and  the  present  action  is  not 
for  contribution,  but  upon  a  promise  of  indemnity  for  this 
guaranty,  to  recover  the  whole  amount  paid,  precisely  as  if  there 
had  been  no  connection  between  the  parties.  The  original  debt 
of  the  association  was  unpaid,  and  the  guaranty  of  its  payment 
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by  Schurig  outstanding  and  unsatisfied  when  the  defendants 
made  this  promise.  There  was  no  consideration  in  fact  for  their 
promise,  and  none  expressed  in  the  writing  containing  it.  I  am 
of  opinion  that  this  paper  cannot  have  the  effect  claimed  for  it 
in  the  present  action  :  whether  it  could  have  any  operation  in 
respect  to  any  original  liability  of  Schurig  upon  the  lease  inde- 
pendent of  the  guaranty,  is  a  question  upon  which  it  is  not  ne- 
cessary to  express  our  opinion.  Of  course  he  could  compel 
contribution  if  he  had  been  sued  upon  the  lease  or  upon  a 
promise  to  pay  the  rent.  It  is,  I  think,  very  doubtful  if  he 
could  do  any  thing  more,  in  the  state  of  facts  now  presented. 
At  all  events,  he  cannot  hold  the  defendants  by  their  promise 
to  indemnify  him  for  his  guaranty,  which  might  involve  the 
costs  of  the  recovery  against  him,  as  well  as  the  amount  of  the 
judgment. 

I  think  the  defendants  should  have  judgment. 


MATTEK  OF  SEYENTY-SIXTH-STKEET. 

Supreme  Court,  First  District;  Special  Term,  August,  1861. 
APPEAL  m  STREET  CASES.  —  TAXATION  OF  COSTS. 

After  confirmation  of  the  report  of  commissioners  in  street  cases,  there  can  be 
no  retaxation  of  the  costs.  If  there  is  a  necessity  for  relaxation,  it  must  be 
had  before  the  confirmation. 

An  appeal  does  not  lie  to  the  general  term  from  an  order  made  at  special  term, 
confirming  the  repert  of  the  commissioners. 

Application  to  dissolve  stay  of  proceedings. 

This  was  an  appeal  to  the  general  term,  from  an  order  made 
at  special  term  confirming  the  report  of  the  commissioners 
in  the  matter  of  opening  Seyenty-sixth-street  from  Eighth 
Avenue  to  the  Hudson  river.  The  parties  appellant  were 
property  holders  and  owners  adjacent  to  the  proposed  opening, 
and  who  were  liable  to  assessment  therefor.  A  motion  for  a 
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relaxation  of  the  costs  in  this  case  was  made  in  their  behalf  at 
the  special  term,  simultaneously  with  the  motion  for  confirm- 
ance  of  the  commissioners'  report.  The  judge  at  special  term 
made  an  order  confirming  the  report,  but  the  motion  for  a 
relaxation  was  left  undecided.  The  parties  objecting  appealed 
from  this  order,  and  on  their  appealing,  obtained  an  order  stay- 
ing all  further  proceedings  in  the  matter  pending  the  appeal. 

H.  H.  Anderson,  for  the  Corporation,  now  moved  to  vacate 
the  order  staying  proceedings,  on  the  ground  that — I.  The  order 
was  improperly  granted,  as  the  order  from  which  the  appeal 
was  taken  is  not  appealable,  and  therefore  no  stay  could  be  prop- 
erly imposed.  (Matter  of  the  Bowery,  2  Abbotts'  Pr.,  368.) 

II.  The  objectors  have  no  legal  status  in  court,  as  they  can- 
not be  affected  individually  by  the  payment  of  the  costs  in  this 
case. 

EWridge  T.  Gerry,  in  opposition  to  the  motion.  I.  The  stay 
was  properly  granted  as  incidental  to  a  right  of  appeal  con- 
ferred by  express  statute.  (Laws  of  1854,  ch.  270.)  The 
application  of  this  statute  to  cases  like  the  present,  thus  author- 
izing an  appeal  from  the  special  to  the  general  term,  has  been 
unanimously  recognized  by  the  Court  of  Appeals.  (Matter  of 
Canal  and  Walker  streets,  12  N.  T.  (2  Kern^  406,  411.)  And 
this  ruling  was  followed  by  the  general  term  of  this  district 
in  a  recent  case,  where  a  motion  to  dismiss  the  appeal  was 
denied,  and  the  case  heard  on  the  merits.  (Pryor's  Appeal,  5 
Ablott^  Pr.,  272.) 

II.  The  objectors  are  entitled  to  a  stay  at  all  events  until  the 
motion  for  a  relaxation  of  the  costs  is  determined  (which  will 
probably  be  in  their  favor,  from  the  reasons  stated  in  the  Cen- 
tral Park  Case,  12  Abbotts'  Pr.,  107) ;  as,  if  the  amount  of  the 
same  be  reduced  before  the  assessment  therefor  be  actually 
levied,  it  will  reduce  the  amount  of  the  latter  at  least  one 
half. 

III.  If  the  court  shall  hold  that  the  deciding  of  the  motion  to 
confirm  the  report  disposed  also  of  the  motion  for  relaxation, 
still  the  stay  should  be  continued  until  the  determination  of  the 
general  term  upon  the  appeal,  for  the  protection  of  the  object- 
ors appellant. 
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INGRAHAM,  J. — In  this  case  the  report  was  confirmed,  and 
the  taxation  of  costs  disallowed.  A  motion  was  made  for  a 
retaxation  of  costs,  which  is  still  undecided.  Subsequently  a 
stay  of  proceedings  was  granted,  to  allow  an  appeal  to  the 
general  term. 

Either  the  proceeding  is  completed  before  the  judge  at  spe- 
cial term  by  a  final  decision,  or  there  can  be  no  appeal.  I  am 
at  a  loss  to  see  how  the  taxation  can  be  reviewed  after  confir- 
mation of  the  report.  The  costs  and  expenses  are  to  be  included 
with  the  damages,  and  assessed  upon  the  owners  of  the  property. 
Such  assessment  has  been  confirmed,  and  if  the  amount  of  costs 
is  reduced,  the  assessment  should  also  be  reduced ;  otherwise 
the  parties  assessed  might  be  compelled  to  pay  a  larger  sum 
for  damages  than  the  law  allows. 

The  right  to  appeal  in  these  cases  from  special  term  has 
always  been  doubted ;  and  the  decision  of  the  general  term  of 
this  district,  in  the  Bowery  Extension  Case,  appears  to  be  con- 
clusive upon  this  question,  until  the  same  is  reviewed  by  the 
general  term. 

If  there  is  a  necessity  for  reviewing  the  taxation  of  costs  in 
these  cases,  it  seems  to  me  necessary  to  do  the  same  before  the 
report  is  confirmed.  If  the  costs  are  materially  reduced,  the 
report  should  be  sent  back  to  the  commissioners  for  a  like  re- 
duction— so  that  no  greater  sum  shall  be  assessed  than  is  to  be 
expended. 

The  motion  to  vacate  the  stay  of  proceedings  must  be 
granted. 


WICKELHAUSEN  a.  WILLETT. 

New  York  Superior  Court;  General  Term,  'May,  1861. 

ARREST. — ESCAPE. 

Where  a  prisoner  who  has  given  bonds  for  the  limits  is  arrested  by  authority  of 
law,  within  the  limits, — e.  g.,  by  the  sergeant-at-arms  of  the  House  of  Repre- 
sentatives, under  a  warrant  issued  by  the  House, — and  is  carried  off  the  limits 
against  his  will  and  without  his  consent,  and  after  his  release  from  such  arrest, 
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he  returns  as  soon  as  practicable, — such  absence  is  not  an  escape,  for  which  the 
sheriff  is  liable. 

Appeal  from  a  judgment. 

This  was  an  action  brought  by  the  plaintiff  against  the 
sheriff,  for  the  escape  of  John  D.  Williamson,  who  had  been 
arrested  upon  execution  against  his  person,  and  was  confined 
within  the  liberties  of  the  jail,  having  given  the  usual  bond  to 
such  sheriff. 

The  action  was  tried  before  Mr.  Justice  Hoffman,  a  jury- 
being  waived. 

It  appeared  that  on  February  18th,  1857,  the  plaintiff  re- 
covered judgment  against  "Williamson,  upon  which  Williamson 
was  liable  to  arrest ;  and  an  execution  against  property  having 
been  issued  and  returned  unsatisfied,  an  execution  against 
the  person  of  Williamson  was  duly  issued  to  the  defendant, 
James  C.  Willett,  sheriff.  That  pursuant  thereto,  the  defendant 
arrested  Williamson,  and  confined  him  within  the  jail-liberties 
of  the  city  and  county  of  New  York,  Williamson  having  given 
the  bond  entitling  him  to  such  jail-liberties,  pursuant  to  the 
statute. 

On  or  about  the  15th  day  of  January,  1858,  the  House  of 
Representatives  of  the  United  States,  in  due  form  of  law,  issued 
its  subpoana,  directed  to  Williamson,  and  requiring  him  to 
appear  and  give  evidence  before  the  House,  or  a  committee 
thereof,  in  a  matter  then  pending  and  under  investigation  by 
the  House,  and  within  its  jurisdiction. 

Williamson  was  then  confined  within  the  jail-liberties,  and 
did  not  appear  in  obedience  to  such  subpoana  and  summons. 
Thereupon,  and  on  the  first  day  of  February,  1858,  the  House 
of  Representatives  adjudged  Williamson  guilty  of  contempt,  in 
not  appearing  as  he  had  been  required,  and  issued,  in  due 
and  proper  form,  to  its  sergeant-at-arms,  the  person  designated 
by  law  to  execute  the  same,  a  warrant  directing  him  to  arrest 
Williamson,  and  forthwith  bring  him  before  the  House. 

In  pursuance  thereof,  the  sergeant-at-arms  came  within  the 
,  jail-liberties  and  arrested  Williamson,  and  compelled  him  to 
go  under  the  warrant  to  the  city  of  Washington,  and  produced 
his  body  before  the  House  of  Representatives. 
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This  action  was  commenced  on  the  5th  day  of  February, 
1858,  and  while  Williamson  was  held-and  detained  in  the  cus- 
tody of  the  sergeant-at-arms,  under  the  warrant,  at  the  city  of 
Washington,  and  without  the  liberties  of  the  jail. 

As  soon  as  Williamson  was  released  from  the  custody  of  said 
sergeant-at-arms,  and  on  the  9th  day  of  February,  1858,  he  re- 
turned to  the  liberties  of  the  jail. 

The  court  at  special  term  gave  judgment  for  the  defendant. 
The  opinion  is  reported  10  Ante,  164.  From  this  judgment 
the  plaintiff  now  appealed  to  the  general  term. 

BY  THE  COURT.* — BOSWORTH,  C.  J. — The  statutes  and  author- 
ities seem  to  justify  these  conclusions  : 

1.  Williamson  was  seized  and  taken  off  the  limits  by  author- 
ity of  law,  against  his  will,  and  without  his  consent. 

2.  At  the  time  he  was  so  seized,  his  right  to  the  jail-liberties, 
as  between  himself  and  the  sheriff,  was  absolute.     The  sheriff 
had  no  right  to  confine  him  in  close  custody,  and  had  no  control 
over  his  movements,  except  to.  retake  him  if  he  escaped.     (3 
Rev.  StaL,  5  ed.,  734,  §  68,  [47] ;  Ib.,  736,  §  85,  [64].) 

3.  Williamson  did  not  "  go  at  large,  without  the  liberties  of 
the   county,"  within  the  meaning  of  those  words,  as  used  in 
section  68  [47],  or  within  the  meaning  of  the  condition  of  his 
bond.     (Section  63,  [42].)     His  removal  was  by  authority  of 
law,  and  his  being  off'  the  jail-liberties  by  the  exercise  of  such 
authority,  and  during  the  time  necessary  for  his  return  to  the 
jail-liberties,  after  having  been  discharged  from  the  custody  of 
the  sergeant-at-arms,  was  not  an  escape  within  the  meaning  of 
his  bond.     Whether,  if  the  sergeant-at-arms  had  not  returned 
him  to  the  liberties,  or  he  had  not  voluntarily  and  immediately 
returned  when  set  at  liberty,  his  being  subsequently  on  the 
limits  would  not  be  an  escape,  is  a  question  not  presented  by 
this  case.     He  was  arrested  on  the  2d  of  February,  1858,  and 
taken  to  Washington,  and  the  case  states  "  that,  as  soon  as  the 
said  Williamson  was  released  from  the  custody  of  the  said 
sergeant-at-arms,  and  on  the  9th  day  of  February,  1858,  he 
returned  to  the  said  jail."     Holding  that  his  being  off  the 
limits,  under  the  circumstances  above  stated,  is  not  an  escape, 

*  Present,  BOSWOKTH,  C.  J.,  and  WOODRUFF  and  HOFFMAN,  JJ. 
VOL.  XII.— 21 
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does  not  sanction  the  conclusion  that  the  sureties  in  the  limits 
bond  would  not  be  liable  if  Williamson  had  failed  to  return 
within  the  limits,  as  soon  as  practicable,  after  he  was  free  to 
do  so. 

The  proposition  on  which  we  think  the  judgment  should  be 
affirmed  is,  that  at  the  time  this  action  was  commenced  Wil- 
liamson was  off  the  limits,  not  by  any  act  or  agency  of  his  own, 
but  compulsorily  by  process  and  authority  of  law.  That  his 
being  so  off  was  no  more  an  escape  than  if  he  had  been  at  the 
time  removed  and  held  by  habeas  corpus  ad  testificandum,  as 
in  Hassam  a.  Griffin  (18  Johns. ,  48),  or  by  force  of  a  valid 
judicial  order,  as  in  Fuller  a.  Davis  (1  Gray,  612). 

Judgment  affirmed. 


BUCKINGHAM. a.  ANDREWS. 

Supreme  Court,  First  District;  General  Term,  June,  1861. 

An  executor  under  a  will  proved  in  another  State,  suing  upon  a  note  made  to  his 
,  order  as  executor  and  indorsed  by  him  in  blank,  is  not  the  representative  of  a 
deceased  person  within  section  399  of  the  Code,  and  the  adverse  party  may  be 
examined  against  him. 

Motion  for  a  new  trial  on  exceptions. 

The  action  was  brought  on  several  promissory  notes  made  by 
the  defendant,  payable  to  John  Buckingham,  executor,  etc.,  of 
J.  M.  L.  Scovill.  These  notes  were  indorsed  by  John  Buck- 
ingham as  executor. 

The  allegations  of  the  complaint  were  in  the  following  form : 
"That  the  defendant  heretofore,  at  the  city  of  New  York,  made 
his  promissory  note  in  writing,  bearing  date  the  second  day  of 
November,  1857,  whereby  he  promised  to  pay  to  the  order  of 
John  Buckingham,  executor,  etc.,  of  J.  M.  L.  Scovill,  deceased, 
thirty  days  after  the  date  thereof,  the  sum  of  four  hundred  and 
twenty-five  dollars  and  ninety-four  cents ;  and  the  said  payee 
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thereof  indorsed  the  said  note  to  the  plaintiff.  And  although 
the  said  note  became  due  and  payable  before  the  commencement 
of  this  action,  yet  the  defendant  has  not  paid  the  same.  And 
the  plaintiff  further  says,  that  he  is  now  the  lawful  owner  and 
holder  of  the  said  note,  and  that  the  defendant  is  justly  indebted 
to  him  thereupon  in  the  sum  of  four  hundred  and  twenty-five 
dollars  and  ninety-four  cents  principal,  together  with  interest 
thereon  from  the  fifth  day  of  December,  1857." 

On  the  trial  of  the  action  at  the  Circuit,  the  plaintiff  produced 
an  exemplified  copy  of  letters-testamentary,  issued  by  a  court 
of  probate  of  the  State  of  Connecticut,  and  proved  the  indorse- 
ment of  the  note  made  by  him. 

Defendant's  counsel  moved  to  dismiss  the  complaint,  on  the 
ground  that  it  was  shown  that  John  Buckingham,  the  plaintiff, 
was  the  executor  of  J.  M.  L.  Scovill,  deceased ;  and  in  his  ca- 
pacity as  executor,  he  could  not,  by  indorsement,  transfer  the 
notes  in  suit  to  himself  individually,  and,  therefore,  this  action 
could  not  be  maintained  in  his  individual  capacity,  and  that, 
by  such  indorsement,  he  had  acquired  no  title  to  the  notes  in 
suit,  as  an  individual. 

The  motion  was  denied,  and  defendant  excepted. 

Defendant  was  then  called  as  a  witness  in  his  own  behalf; 
and  plaintiffs  objected  to  the  examination  of  the  defendant  in  re- 
spect to  any  transactions  had  personally  between  James  M.  L. 
Scovill  and  the  defendant,  on  the  ground  that  the  plaintiff  was 
the  representative  of  a  deceased  person,  and,  under  §  399  of  the 
Code,  and  the  defendant  was  therefore  incompetent  as  a  witness 
in  respect  to  those  transactions. 

The  court  sustained  the  objection ;  to  which  ruling  the  de- 
fendant excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  court  then 
directed  that  a  motion  for  a  new  trial  on  the  part  of  the  defend- 
ant, upon  his  exceptions,  be  heard  in  the  first  instance  at  a  gen- 
eral term  of  this  court,  and  that  judgment  be  suspended  until 
such  hearing. 

Cummins,  Alexander  &  Green,  for  the  appellants. 
The   judge   erred  in   excluding  the  testimony   of  the  de- 
fendant. 

I.  The  suit  was  not  by  the  plaintiff  in  his  representative  ca- 
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pacity  as  executor,  but  in  his  individual  capacity.  (Sheldon  a. 
Hoy,  11  How.  Pr.,  11.)  The  court  had  already  so  decided. 
The  suit  could  not  have  been  brought  by  the  plaintiff  as  execu- 
tor, without  taking  out  letters  in  this  State,  the  will  being  proved 
in  Connecticut,  and  plaintiff  residing  there.  (Dayton  on  Surro- 
gates, 205 ;  Robinson  a.  Crandall,  9  Wend.,  425.) 

II.  The  Code  only  excludes  the  testimony  of  parties  to  the 
suit  as  to  transactions  with  a  deceased  person,  when  the  party 
against  whom  such  evidence  is  sought  to  be  introduced  sues  in 
his  representative  capacity  as  executor  or  administrator,  etc.,  of 
the  deceased  person.  (Code,  §  399 ;  Merritt  a.  Seaman,  6  N.  3T. 
(2  Seld.\  168.) 

,  for  the  respondents. 


BY  THE  COURT. — The  plaintiff  was  not  the  representative  of  a 
deceased  person,  according  to  the  laws  of  this  State.  He  could 
not  sue  here  in  a  representative  capacity,  and  can  only  be  re- 
garded as  the  indorsee  of  the  note.  The  court  therefore  erred 
in  excluding  the  witness. 

Judgment  reversed  and  new  trial  ordered;  costs  to  abide 
event. 


RASQUIN  a.  THE   KNICKERBOCKER   STAGE   COM- 
PANY. 

New  York  Common  Pleas;  General  Term,  July,  1861. 
DISCONTINUANCE. — ATTORNEY'S  LIEN  FOB  COSTS. 

Where  a  settlement  of  a  pending  suit  is  privately  effected  between  the  parties, 
with  the  design  of  preventing  the  attorney  from  obtaining  his  costs,  the  court 
will,  notwithstanding  the  settlement,  allow  the  attorney  to  go  on  and  collect 
the  costs  in  the  action,  that  he  may  thereby  secure  himself. 

The  rule  is  the  same  though  such  settlement  is  made  before  verdict  or  judg- 
ment. 

"Where  there  is  collusion  between  the  parties  to  defeat  the  attorney's  right,  the 
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fact  that  the  action  is  for  the  recovery  of  unliquidated  damages  can  make  no 
difference.* 

Appeal  from  an  order  denying  leave  to  discontinue  without 
costs. 

The  action  was  brought  by  plaintiff  to  recover  damages  for  in- 
juries alleged  to  have  been  sustained  by  son  of  plaintiff  by  being 


*  SHACKELTON  a.  HART.  (Supreme  Court,Vll.  District;  Special  Term,  1860.)  This 
action,  which  came  before  the  Supreme  Court  by  appeal  from  a  justice's  judgment, 
was  brought  against  Hart  and  Buell  upon  their  undertaking  as  bail  given  in  another 
action  upon  the  arrest  of  the  defendant  therein.  The  plaintiff  in  that  former  ac- 
tion recovered  judgment.  Executions  against  property  and  person  were  issued 
without  success.  The  plaintiff  in  that  action  being  insolvent,  and  not  having 
paid  his  attorney,  the  attorney  obtained  an  assignment  of  the  undertaking  to  the 
plaintiff  from  the  sheriff,  and  commenced  an  action  thereon  against  Hart  and 
Buell  to  recover  the  amount  of  the  judgment.  The  defendants  obtained  from  the 
plaintiff  a  release  of  his  claim,  and  a  consent  to  discontinuance  ;  whereupon  the 
attorney  discontinued  the  action,  but  afterwards  commenced  the  present  action  be- 
fore a  justice  of  the  peace  in  the  plaintiff's  name,  for  the  purpose  of  collecting  for 
his  own  benefit  the  costs  taxed  on  the  judgment-roll  in  the  original  action. 

T.  Frothingham,  for  respondent. 
G.  E.  Mumfard,  for  appellants. 

JOHNSON,  J. — The  action  before  the  justice  arose  upon  contract.  It  was  for  the 
recovery  of  money  only,  and  the  amount  claimed  did  not  exceed  $100.  I  do  not 
see,  therefore,  why  the  justice  had  not  jurisdiction  to  entertain  and  try  the  action. 
There  is  nothing,  I  think,  in  §  190  or  191  of  the  Code  to  affect  the  jurisdiction 
of  a  justice,  in  actions  upon  these  instruments.  The  undertaking  in  question  is 
clearly  a  contract,  obligation,  or  liability,  within  the  meaning  of  §  91  of  the  Code, 
and  the  action  was  not  barred  at  the  time  it  was  commenced.  The  case  of  Rooney 
a.  The  Second  Avenue  Railroad  Co.  (18  N.  Y.  (4  Smith),  368  ;  Russell  a.  Meacham 
(16  Sow.  Pr.,  193) ;  and  Wilkins  a.  Batterman  (4  Barb.,  47),  are  to  the  effect  that 
the  client  cannot,  by  any  settlement,  release,  or  discharge,  executed  to  the  other 
party,  deprive  his  attorney  of  his  lien  for  his  costs,  nor  of  his  right  to  enforce  such 
lien,  by  action  in  the  name  of  his  client  on  the  debt  thus  sought  to  be  released  or 
discharged,  to  recover  such  costs.  The  principle  that  the  attorney  is  the  equitable 
assignee  of  the  judgment,  to  the  extent  of  his  claim  for  costs,  would  clearly,  as  it 
seems  to  me,  extend  to  the  undertaking  of  bail,  when  assigned  by  the  sheriff  to 
the  plaintiff  in  the  action. 

The  lien  extends  not  only  to  the  judgment,  but  to  all  the  securities  for  its  pay- 
ment and  satisfaction  in  the  hands  of  the  client,  and  the  latter  could  no  more  be 
released  or  discharged  to  the  prejudice  of  the  attorney's  lien,  than  the  former. 
The  assignment  of  the  principal  debt  carries  with  it,  as  a  matter  of  law,  all  the 
collateral  securities  for  its  payment  in  equity  as  well  as  in  law.  The  action  was 
properly  brought,  and  the  judgment  rightfully  rendered,  and  must  be  affirmed. 
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run  over  on  17th  of  July,  1858,  by  one  of  defendants'  stages. 
The  answer  denied  every  allegation  in  the 'complaint  relating  to 
the  injury,  and  averred  that  if  it  happened  it  was  through  the 
negligence  of  the  plaintiff's  son.  On  the  29th  of  September, 
1859,  defendants  made  a  settlement  with  the  plaintiff,  and 
delivered  to  him  a  check  for  $350,  which  was  subsequently 
paid,  and  obtained  from  him  a  release  in  full— it  being  expressly 
stipulated  that  the  defendants  were  not  to  pay  any  more  costs, 
&c.  No  notice  of  a  claim  or  lien  for  costs  on  the  part  of  the 
plaintiff's  attorneys,  was  shown  to  have  been  given  to  defend- 
ants. 

A.  R.  Lawrence,  Jr.,  for  the  appellants.  I.  It  is  not  con- 
tended on  the  part  of  the  appellants  that  the  attorneys  for  a 
plaintiff  are  not  entitled  to  a  lien  both  upon  a  judgment  which 
may  have  been  recovered,  and  upon  damages  which  have  been 
liquidated,  either  by  the  verdict  of  a  jury  or  the  finding  of  a 
judge  or  referee ;  but  the  ground  which  they  take  is — that  an 
attorney  never  had  a  lien  either  in  England  or  in  this  State  for 
his  costs,  until  he  had  either  obtained  a  verdict  or  judgment  for 
his  client ;  or,  in  other  words,  until  he  had  succeeded  in  estab- 
lishing T)y  a  judicial  decision  the  alleged  rights  of  his  client. 
As  to  the  English  law,  it  is  laid  down  by  Cross,  in  his  work  on 
the  Law  of  Lien  (18  Law  Library,  149,  marg.  230),  as  fol- 
lows :  "  This  salutary  and  expedient  interposition  of  the  courts 
in  support  of  the  lien  of  an  attorney  depends  necessarily  on 
the  actual  right  of  his  client  to  judgment"  And  at  page  155, 
marginal  page  230 :  "  The  court  will  not  interpose  to  assist  an 
attorney  in  cases  of  purely  unliquidated  damages,  when  no 
fraud  appears.  And  that  until  such  damages  are  liquidated, 
even  a  notice  from  the  plaintiff's  attorney  to  the  defendant's 
attorney  not  to  compromise  the  suit,  would  be  insufficient  to 
entitle  the  former  to  the  interposition  of  the  court,  unless  the 
existence  of  actual  fraud  were  shown."  (See  also  Exparte 
Hart,  I  B.  and  Aid.,  660 ;  1  Darling's  P.  a,  324,  S.C. ;  Read 
a.  Dupper,  6  Term  R.,  361.)  As  to  the  law  of  this  State — 1. 
The  cases  in  this  State,  prior  to  the  Adoption  of  the  Code  relating 
to  an  attorney's  lien,  all  proceeded  upon  the  principle  that  by 
the  labor,  talents,  or  skill  of  the  attorney  the  client  had  either 
obtained  a  judgment  or  a  verdict  in  his  favor.  Such  was  the 
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reason  always  given  for  the  rule,  and  of  course  the  rendition 
of  the  judgment  or  verdict  preceded  the  lien.  (Martin  a. 
Hawks,  15  Johns.,  405 ;  citing  Read  a.  Dupper,  6  Term  R., 
361 ;  and  see  Wilkins  a.  Batterman,  4  Barb.,  47 ;  and  cases 
cited  in  Rooney  a.  Second  Avenue  R.  R.  Co.,  18  JV.  Y.,  368 ; 
Finder  a.  Morris,  3  Cai.,  165 ;  Ten  Broeck  a.  Dewitt,  10  Wend.) 
617 ;  Porter  a.  Lane,  8  Johns.,  357.)  Such  is  also  the  rule  in 
other  States.  (Getchell  a.  Clark,  5  Mass.,  389 ;  Foot  a.  Tewks- 
bury,  2  Verm.,  97 ;  and  Potter  a.  Meyer,  3  Greenl.,  34.)  2. 
In  Sweet  a.  Bartlett  (4  Sandf.,  661),  a  case  which  was  com- 
menced in  1847  and  decided  in  1851,  the  general  term  of  the 
Superior  Court  hold  this  language :  "  An  attorney  has  no 
lien  for  his  costs  until  &  judgment  is  entered,  or  at  least  not 
till  after  verdict ;  and  until  the  lien  attaches,  the  parties  can 
settle  the  suit  regardless  of  his  claim  for  costs.  But  after  his 
right  to  costs  is  fixed  by  a  verdict  or  judgment,  then  the  parties 
are  no  longer  at  liberty  to  settle,  disregarding  his  interest  in 
the  matter."  3.  Since  the  adoption  of  the  Code,  the  cases  of 
Haight  a.  Holcomb  (16  How.  Pr.,  160 ;  7  Abbotts'  Pr.,  210), 
"Ward  a.  Wordsworth  (1  E.  D.  Smith,  598),  and  the  case  of 
Rooney  a.  Second  Avenue  R.  R.  Co.  (18  N.  Y.,  368),  hold  that 
an  attorney  has  a  lien  upon  the  judgment  for  his  costs,  and  that 
the  lien  is  not  abolished  by  the  Code.  The  reasoning  of  these 
cases  proceeds  upon  the  same  ground  as  that  of  the  cases 
previous  to  the  adoption  of  the  Code — that  the  verdict  or  judg- 
ment having  been  obtained  by  the  attorney's  exertions,  he 
should  not  be  deprived  of  his  reward.  (Rooney  a.  Second 
Avenue  R.  R.  Co.,  18  N.  Y.,  368.)  4.  The  cases  upon  which 
the  learned  judge  based  his  decision  at  the  special  term,  are, 
Wood  a.  Trustees  Northwest  Pres.  Church  (7  Abbotts'  Pr., 
210);  Owen  a.  Mason  (18  Sow.  Pr.,  156);  Keenan  a.  Durfinger 
(MS.*  Dec.,  1859). 

*  KEENAN  a.  DURFINGER  (Supreme  Ct.,  I.  Dist.,  Sp.  T.,  Dec.,  1859).  This  was  a  mo- 
tion on  the  part  of  the  defendant  for  an  order  of  discontinuance  without  costs, 
founded  upon  a  consent  in  writing  to  that  effect  signed  by  the  plaintiff.  It  ap- 
peared by  the  affidavits,  that  after  the  report  of  a  referee  against  the  defendant 
for  $500,  the  parties  to  the  action  met  and  settled  the  claim  without  the  knowl- 
edge or  assistance  of  the  attorney,  and  the  plaintiff  gave  the  defendant  a  general 
release  and  a  consent  to  discontinue  without  costs. 

Malcom  Campbell,  for  the  motion.    I.  The  right  to  costs,  as  such,  does  not  attach 
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These  cases,  it  is  conceived,  are  not  applicable,  for  these  rea- 
sons : — In  Wood  a.  Northwest  Pres.  Church,  the  settlement  was 
made  before  the  day  of  trial;  and  it  was  evident  from  the  facts 
that  the  settlement  was  intended  as  a  fraud  upon  the  rights  of 
the  attorney.  Here  no  such  fact  appears.  In  Owen  a.  Mason 
(18  How.  Pr.,  156),  the  settlement  was  made  after  a  notice  of 
lien  for  costs  had  been  served  by  the  plaintiff's  attorney  upon  the 
defendant,  and  forbidding  a  settlement.  The  case  was  therefore 
only  within  the  rule  laid  down  in  Pinder  a.  Mqrris  (3  Cai., 
165).  This  case  presents  no  such  feature.  In  the  case  of 
Keenan  a.  Durfinger,  it  distinctly  appeared  that  the  referee  had 
reported  in  favor  of  the  plaintiff  for  $500,  which  brought  the 
case  precisely  within  the  rule  laid  down  in  Read  a.  Dupper 
(6  Term  JR.,  361).  It  is  true  that  Judge  Clerke  is  reported  to 
have  decided  that  the  attorney  had  a  lien  on  the  claim  from 
the  commencement  of  the  action,  but  he  cites  no  authority  to 
sustain  the  position,  and  as  it  was  not  necessary  to  pass  on  the 
point,  the  decision  was  obiter. 

II.  The  Code  has  not  extended  the  lien  of  the  attorney  to 
cases  in  which  it  would  not  have  existed  prior  to  the  adoption 
of  the  Code. 

BY  THE  COURT.* — DALY,  F.  J. — This >  was  a  motion  on  the  part 
of  the  defendant  for  an  order  discontinuing  the  suit,  on  the 
ground  that  it  had  been  settled  between  the  plaintiff  and  the 
defendant.  The  action  was  brought  by  the  plaintiff,  to  recover 

until  judgment.  II.  The  costs  are  allowances  to  the  party,  and  not  to  the 
attorney.  III.  The  taxable  costs  are  not  the  measure  of  compensation  for  the 
attorney's  services.  IV.  The  lien  of  the  attorney,  as  against  the  defendant,  does 
not  attach  until  judgment ;  and  then  not  for  the  taxed  costs,  but  for  his  compen- 
sation for  his  services,  which  may  be  more  or  less  than  the  taxed  costs. 

J.  S.  L.  Cummins,  for  the  plaintiff,  contended  that  the  attorney's  lien  for  com- 
pensation existed  before  judgment,  and  attached  to  the  subject-matter  of  the 
claim,  so  that  the  defendant  could  not  settle  with  the  plaintiff  in  any  way  so  as 
to  avoid  the  payment  of  the  taxable  costs  to  the  attorney. 

The  Court  held  that  the  lien  of  the  attorney  for  his  compensation  attached  to 
the  claim  itself,  and  existed  from  the  commencement  of  the  action  to  judgment, 
and  that  the  taxable  costs  were,  prima  facie,  the  measure  of  such  compensation. 
Motion  denied  as  applied  for,  but  an  order  of  discontinuance  granted,  upon 
payment  of  the  taxable  costs  to  plaintiffs  attorney. 

*  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
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for  the  loss  of  services,  and  the  expense  he  had  been  put  to  in 
consequence  of  an  injury  sustained  by  his  son,  arising  from  the 
negligence  of  the  defendants'  servants,  in  which  the  plaintiff  laid 
his  damages  at  two  thousand  dollars.  The  cause  had  been  at 
issue  for  eleven  months,  during  which  period.it  had  been  twice 
reached  and  was  ready  for  trial  on  the  part  of  the  plaintiff,  but 
was  put  off  on  the  defendants'  motion.  A  settlement  was  then 
effected  between  the  president  of  the  stage  company  and  the 
plaintiff,  without  the  knowledge  of  the  plaintiffs  attorney,  by 
the  defendants  paying  to  the  plaintiff  three  hundred  and  fifty 
dollars,  and  the  plaintiff  executing  and  delivering  to  the  defend- 
ants a  written  instrument,  by  which  he  discharged  them  from 
all  claim  or  claims  growing  out  of  the  accident,  declaring  that 
it  was  the  express  understanding  that  they  were  not  to  pay  any 
more  costs  and  charges  of  any  kind  than  were  embraced  in  the 
above-named  sum.  The  next  day  after  this  settlement  was  ef- 
fected, the  plaintiff's  attorney  wrote  to  his  client,  informing  him 
that  the  cause  would  be  on  the  day-calendar  for  trial  on  the  fol- 
lowing Monday,  and  requesting  him  to  call  for  subpoenas  for 
his  witnesses,  to  which  the  plaintiff  answered  by  letter,  that  his 
means  did  not  allow  him  to  continue  the  suit,  and  directing  his 
attorney  to  let  it  rest.  Though  the  plaintiff's  attorney  did  not 
notify  the  defendants  that  they  had  a  claim  for  costs,  and  that 
they  were  not  to  settle  or  compromise  with  the  plaintiff,  Mr. 
Clegg,  one  of  the  attorneys,  swears,  that  he  was  informed,  and 
believes,  that  the  defendants  knew  of  the  right  of  the  attorney 
to  the  costs  of  the  action,  and  that  they  combined  with  the 
plaintiff  to  defraud  them  out  of  their  costs  ;  that  they  knew  that 
the  plaintiff  was  totally  irresponsible,  and  that  they  made  the 
first  overtures  to  him,  and  induced  him  to  act  without  the 
knowledge  of  the  attorney,  and  in  fraud  of  their  right ;  and  as 
this  is  not  denied  on  the  part  of  the  defendants,  nor  on  the  part 
of  the  president  by  whom  the  settlement  was  made,  it  must  be 
taken  to  be  true. 

Where  a  settlement  is  privately  effected  between  the  parties, 
with  the  design  of  preventing  the  attorney  from  obtaining  his 
costs,  the  court  will,  notwithstanding  the  settlement,  allow  the 
attorney  to  go  on  and  collect  the  costs  in  the  action,  that  he  may 
thereby  secure  himself.  (The  People  a.  Hardenbergh,  8  Johns., 
335 ;  Finder  a.  Morris,  1  Cai.,  165 ;  Read  a.  Dupper,  6  T.  It., 
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361 ;  Chapman  a.  How,  1  Taunt.,  341.)  That  there  was  such 
a  combination  in  the  case,  is,  as  I  have  said,  not  denied ;  but 
the  defendants  insist  that  before  verdict  or  judgment  the  attor- 
ney can  have  no  lien,  except  upon  money  paid  into  court,  that 
there  must  be  something  to  which  his  lien  will  attach,  and  that 
that  does  not  exist  until  the  liability  of  the  defendant  or  of  the 
plaintiff  is  ascertained  by  verdict,  or  by  the  entry  of  judgment. 

They  claim  the  rule  to  be,  that  if,  after  verdict  rendered  or 
judgment  entered,  the  parties  settle  in  fraud  of  the  attorney's 
lien,  the  court  will  allow  him  to  enforce  the  judgment  to  the 
extent  of  the  costs  included  in  it,  and  even  then  only  where  he 
has  given  notice  to  the  defendant  of  his  lien.  The  case  of  Swain 
a.  Senate  (5  Bos.  &  Pul.,  99)  is  expressly  to  the  contrary.  In 
that  case  there  was  a  collusive  settlement  before  judgment,  and 
the  attorney  had  given  no  notice  of  his  claim  for  costs,  yet  he 
was  allowed  to  enter  judgment,  and  to  issue  a  scire  facias  against 
the  bail ;  the  court  said  that  it  was  a  fraudulent  attempt  to  de- 
prive the  attorney  of  his  costs,  and  that  therefore  the  plaintiffs 
attorney  ought  to  be  at  liberty  to  proceed  for  his  costs,  and  to 
recover  nominal  damages. 

"We  are  referred  to  the  case  of  Exparte  Hart  (1  Barn.  & 
Adolph.,  660),  to  show  that  where  the  action  is  for  unliquidated 
damages,  the  parties  may  settle,  even  though  the  attorney  has 
given  notice  to  the  defendants  not  to  compromise  or  settle  the 
suit  without  his  consent,  and  in  which  the  court  refused  to  aid 
the  attorney.  The  court  did  notice  that  feature  as  distinguish- 
ing it  from  the  preceding  cases,  which  were  for  the  recovery  of 
a  liquidated  amount ;  but  they  also  put  their  decision  upon  the 
ground  that  there  was  no  collusion  in  that  case  :  where  there  is 
collusion,  it  can  make  no  difference  whether  the  damages  are 
liquidated  or  not.  The  power  of  the  court  is  not  limited  to  cases 
where  the  action  is  brought  for  a  liquidated  sum,  but  it  inter- 
poses upon  the  general  principle  that  it  is  equitable  and  right 
to  protect  the  attorney  against  a  dishonest  combination  between 
the  parties  to  deprive  him  of  the  fruits  of  his  labor  and  services. 
The  plaintiff's  attorney  had  a  right  to  go  on  and  enter  up  judg- 
ment for  the  costs,  and  the  motion  of  the  defendants  for  an  order 
discontinuing  the  action  was  properly  denied. 
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SIMONSON  a.  BLAKE. 
Supreme  Court,  Second  District;  General  Term,  Feb.,  1861. 

RELIEF  NOT  DEMANDED  IN  THE  COMPLAINT. — JUDGMENT  FOB  DE- 
FICIENCY IN  FORECLOSURE. — MOTION  TO  VACATE  JUDGMENT. 

The  relief  granted  to  a  plaintiff  in  a  case  in  which  there  is  no  answer,  cannot 
exceed  that  which  is  specifically  demanded  in  the  complaint.  •  It  is  not  enough 
for  him  to  state  facts  entitling  him  to  the  relief ;  he  must  also  ask  it.* 

A  judgment  entered  when  no  answer  is  put  in,  giving  the  plaintiff  relief  which 
was  not  specifically  asked  by  the  complaint, — e.  <j.,  a  judgment  in  foreclosure, 
for  deficiency  where  the  complaint  merely  asked  for  a  sale, — should  be  vacated 
on  motion. 

Such  a  judgment  is  not  merely  irregular,  but  is  void  or  voidable  as  unauthorized, 
and  the  right  to  move  to  have  ft  vacated  is  not  limited  to  one  year. 

Appeals  from  an  order  vacating  a  judgment,  and  from  an 
order  of  reference  to  ascertain  the  amount  to  be  paid  the  judg- 
ment-creditor out  of  a  fund  in  court. 

The  defendant  Blake  was  a  party  defendant  in  two  actions 
of  foreclosure.  In  the  first  of  these  actions,  which  was  at  the 
suit  of  Daniel  Simouson,  the  complaint  alleged  that  Blake  had 
assumed  the  payment  of  the  mortgage  sought  to  be  foreclosed ; 
but  the  demand  for  relief  asked  for  foreclosure  and  sale,  but 
omitted  to  ask  a  judgment  over  against  him  for  any  deficiency 
on  the  sale;  it,  however,  contained  the  usual  general  prayer 
for  relief. 

The  summons  alone  was  served  on  the  defendant  Blake,  and 
he  failed  to  answer  or  appear.  The  plaintiff  obtained  judg- 
ment and  had  the  premises  sold,  and  there  proving  to  be  a 
deficiency,  obtained  a  judgment  therefor  against  Blake  on  the 
referee's  report  of  sale. 

Meanwhile,  in  the  other  foreclosure  suit  to  which  Blake  was 
a  party,  there  arose,  upon  the  sale  therein,  a  surplus  which  he 

*  Compare  Bullwinker  a.  Eyker,  Ante,  311. 
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claimed  under  a  mortgage  upon  the  premises  there  sold.  The 
representatives  of  the  plaintiff  in  the  other  judgment,  since 
deceased,  also  claimed  the  surplus  by  reason  of  that  judgment 
against  Blake,  and  they  obtained  an  order  of  reference  to  ascer- 
tain their  claim  against  the  surplus.  Under  these  circum- 
stances, and  more  than  a  year  after  the  j  udgment  for  deficiency 
in  the  first-mentioned  action  was  entered,  the  defendant  Blake 
moved  in  the  former  cause  to  set  aside  the  judgment  for  the 
deficiency,  and  also  in  the  latter  cause  to  set  aside  the  order  of 
reference. 

These  motions  being  granted,  the  representatives  of  the 
judgment-creator,  deceased,  appealed. 

»   Matthew  Hale,  for  the  appellant. 

William  JI.  Anthon,  for  the  respondent,  cited  Code,  §  275 ; 
Marquat  a.  Marquat  (12  N.  Y.  (2  Kern?),  336) ;  2  Rev.  Stat.,  5  ed., 
637;  Code,  §  174;  King  a.  West  (10  How.  Pr.t  333);  Rule  48. 

BY  THE  COURT.* — EMOTT,  J. — The  judgment  against  the  de- 
fendant Blake  was  set  aside  at  the  special  term,  because  it  was 
entered  upon  a  report  of  sale  in  an  action  in  which  no  such 
judgment  or  relief  was  demanded  in  the  complaint,  and  in 
which  Blake  had  not  appeared.  Blake  is  not  the  mortgagor, 
but  his  grantee,  and  his  liability  is  said  to  arise  from  the  fact 
that  he  assumed  the  payment  of  this  mortgage  in  his  purchase. 
He  denies,  however,  that  the  fact  is  so.  The  complaint  in  the 
foreclosure-suit  alleges  such  to  be  the  fact,  but  asks  for  no  relief 
against  Blake  in  consequence,  other  than  the  foreclosure  of  his 
estate  and  interest  in  the  premises. 

The  plaintiff's  counsel  supposes  that  his  judgment  is  justified 
by  the  204th  section  of  the  6th  article  of  chapter  one,  part 
three,  of  the  Revised  Statutes.  (2  Eev.  Stat.,  191.)  That  sec- 
tion, and  the  202d  section,  which  refers  to  decrees  against  the 
mortgagor  for  a  deficiency  in  similar  cases,  no  doubt  regulate 
as  well  as  confer  the  jurisdiction  of  a  court  of  equity,  to  render 
judgment  for  the  payment  of  money  against  any  of  the  parties 
to  a  foreclosure,  when  the  sale  does  not  satisfy  the  mortgage, 
without  sending  them  to  proceed  at  law ;  and  it  is  true  that 

*  Present,  Lorr,  EMOTT,  BKOWN,  and  SOHEUGDAM,  JJ. 


NEW  YORK.  333 


Simonson  a.  Blake. 


this  judgment  cannot  be  rendered,  as  the  amount  cannot  be 
ascertained,  until  the  sale  has  been  made  and  confirmed,  and 
the  deficiency  ascertained. 

But  this  is  not  inconsistent  with  the  provisions  of  section  275 
of  the  Code.  The  rule  established  by  that  section  applies  to 
all  cases.  The  relief  granted  to  a  plaintiff  in  a  case  in  which 
there  is  no  answer,  cannot  exceed  that  which  he  demands  in 
his  complaint.  It  is  not  sufficient  that  he  states  facts  sufficient 
to  entitle  him  to  the  relief;  he  must  also  ask  for  it.  The  effect 
of  this  rule  in  cases  like  the  present  is,  that  the  complaint  must 
ask  for  a  judgment  for  the  deficiency,  if  any  shall  exist  after 
the  sale,  against  a  purchaser  of  the  land  or  an  assignor  or  guar- 
antor of  the  mortgage,  who  may  be  liable  for  the  debt,  in  order 
to  authorize  the  court  to  render  such  a  judgment. 

The  rule  is  manifestly  just.  In  the  present  case  this  defendant 
has  been  adjudged  to  pay  what  the  mortgaged  premises  failed 
to  satisfy  of  the  mortgage,  not  only  without  any  notice  that  he 
was  to  be  held  to  such  a  liability,  and  that  he  should  therefore 
attend  the  sale  and  protect  himself,  but  without  any  oppor- 
tunity to  be  heard  upon  the  question  of  his  liability,  or  any 
notice  that  he  was  sued  upon  it.  Such  a  practice  or  course  of 
proceeding  is  unjust  and  oppressive,  and  is  not  to  be  favored. 

The  objection  to  this  judgment  is  not  to  its  irregularity,  but 
that  it  is  altogether  unauthorized,  and  void  or  voidable  for  want 
of  authority  in  the  court  to  render  it.  This  is  an  objection  which 
is  not  cut  off  by  the  statute  after  a  year,  but  may  be  heard  at 
any  time.  The  order  setting  aside  the  judgment  was  correct 
for  the  reasons  now  indicated,  and  should  be  affirmed. 

The  order  of  reference  in  Fountain  a.  Gibson,  might  perhaps 
have  been  allowed  to  stand,  if  proceedings  under  it  were  stayed 
until  the  determination  of  the  question  as  to  the  validity  of  this 
judgment.  As,  however,  we  are  of  opinion  that  this  is  invalid, 
an  order  of  reference  based  upon  it  would  be  of  no  service. 
Indeed  there  was  no  objection  to  vacating  it,  after  the  special 
term  had  made  a  similar  decision. 

Both  orders  must  be  affirmed,  with  ten  dollars  costs  of  each 
appeal. 

Order  accordingly. 
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New  York  Common  Pleas  /  General  T$rm,  March,  1861. 
COMPOSITION-DEED. — FRAUD  ON  CREDITORS. 

A  creditor  who  unites  with  others  in  a  composition-deed,  enters  into  an  obligation 
thereby,  not  only  with  the  debtor,  but  with  the  other  creditors  who  become 
parties  ;  and  any  separate  agreement  by  which  he  secures  to  himself  more  ad- 
vantageous terms  than  those  enjoyed  by  the  other  parties,  is  a  fraud  upon  them, 
and  void  ;  and  such  agreement  is  equally  void,  though  made  after  all  the  other 
creditors  have  signed,  and  whether  made  before  or  after  the  creditor  who  makes 
it  has  signed. 

The  plaintiff,  one  of  several  creditors,  being  applied  to  by  his  debtors  to  sign  their 
composition-deed,  put  them  off  until  other  creditors  should  sign,  and  after  all 
the  others  had  signed,  then  refused  to  sign  unless  the  debtors  would  secure  the 
composition-note,  by  obtaining  the  indorsement  thereon  of  the  defendants,  and 
would  give  their  own  notes  for  the  whole  residue  of  the  debt  This  the  debtors 
did,  and  the  plaintiff  accordingly  signed  the  composition-deed. — Held,  that  this 
was  a  fraud  upon  the  other  creditors,  and  that  the  plaintiff  could  not  recover 
against  the  defendants  upon  their  indorsement  so  obtained. 

Appeal  from  a  judgment. 

This  was  an  action  against  defendants,  Higgins  &  Farrell, 
as  indorsers  of  a  promissory  note.  Madden  &  Stewart,  the 
makers,  having  failed  in  business,  proposed  to  their  creditors  a 
composition,  by  which  the  creditors  were  to  accept  the  debtor's 
notes  for  sixty-two  and  one  half  cents  on  a  dollar,  and  were  to 
look  to  the  rents  of  certain  property  for  the  residue  of  their  de- 
mands. The  plaintiffs  were  among  the  creditors,  and  when  the 
deed  was  presented  to  Pinneo,  one  of  the  plaintiffs,  Pinneo  put 
off  their  signing  until  the  other  creditors  should  sign.  All  the 
other  creditors  having  signed,  Pinneo  then  refused  their  signa- 
ture, except  on  condition  that  the  deb  tore  would  obtain  the  in- 
dorsement of  the  defendants  upon  the  composition-note,  and 
would  give  their  own  notes  for  the  balance,  of  thirty-seven  and 
one-half  cents  on  a  dollar.  The  debtors  procured  the  indorse- 
ment for  the  plaintiff,  and  gave  their  own  note  for  the  balance, 
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and  Pinneo  then  signed  on  behalf  of  the  plaintiffs,  but  the  other 
creditors  had  no  such  additional  security. 

On  these  facts  judgment  was  given  for  the  defendants,  and 
the  plaintiffs  appealed  to  the  court  at  general  term. 

A.  H.  Wallis,  for  the  appellants  (after  reviewing  the  con- 
flicting 'evidence) : — I.  The  composition-deed  was  not  binding 
upon  the  plaintiff  until  it  was  performed,  or  performance  ten- 
dered by  Madden  &  Stewart.  (Fellows  a.  Stevens,  24  Wend.) 
294.) 

II.  If  the  paper  dgned  by  the  plaintiffs  is  a  composition-deed, 
they  received,  in  the  note  in  suit,  nothing  more  than  they  were 
entitled  to  by  the  deed.     If  the  plaintiffs  recover  in  this  action, 
they  receive  nothing  more  than  they  would  be  entitled  to  by 
the  terms  of  the  composition-deed.     In  all  the  cases  on  this  sub- 
ject, the  effort  has  been  to  enforce  'securities  that  have  been 
taken  for  an  excess  beyond  the  amount  provided  for  by  the 
composition-deed ;  and  the  authorities  all  say  that  the  creditor 
is  entitled  to  recover  the  amount  that  was  provided  by  the  deed 
to  be  paid  to  him,  notwithstanding  the  fraudulent  agreement  to 
receive  an  excess.     The  agreement  for  the  excess  only  is  void. 
(Edw.  on  Promissory  Notes,  345 ;  Breck  a.  Cole,  4  Sandf.,  79 ; 
Patterson  a.  Boehen,  4  Barb.,  407 ;  1  U.S.  Annual  Dig.,  123.) 

III.  The  agreement  to  take  such  excess  is  void  only  because, 
1st,  it  is  a  fraud  upon  the  other  creditors ;  2d,  it  reduces  the 
fund  out  of  which  the  creditors  are  all  to  be  paid.     (Edw.  on 
Promissory  Notes,  345,  and  cases  there  cited.)    In  this  case, 
the  plaintiffs,  by  all  the  testimony,  declined  to  become  parties  to 
the  compromise  until  the  time  they  signed  the  paper.     No  other 
creditor,  therefore,  was  induced  to  sign  because  they  did.     The 
note  in  suit  was  given  for  a  part  of  the  amount  to  be  paid  by 
the  terms  of  the  deed.     The  fund,  therefore,  was  not  reduced. 
The  principle  on  which  the  rule  is  based  does  not  apply  in  this 
action. 

IV.  The  paper  produced  in  evidence  is  not  a  composition- 
deed.    It  is  merely  an  executory  contract,  agreeing  upon  certain 
terms  and  conditions  to  execute  a  composition-deed,  and  there 
is  no  evidence  that  the  terms  and  conditions  were  ever  performed. 
In  all  the  cases  relating  to  this  subject,  the  deed  contains  a  re- 
lease of  all  prior  demands  against  the  debtor.    In  this  case  it  is 
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only  an  agreement  to  give  a  release  upon  certain  terms  and 
conditions,  which  are  not  proved  to  have  been  performed  so  as 
to  entitle  the  debtor  to  a  release. 

Y.  None  of  the  creditors  of  Madden  &  Stewart  were  bound 
by  the  paper  alleged  to  be  a  composition-deed.  They  all  could 
recover  their  original  demands,  because  the  terms  and  conditions 
of  the  agreement  were  never  performed.  The  agreement,  by 
its  terms,  was  not  binding  upon  any,  unless  it  was  performed 
by  Madden  &  Stewart.  The  profits  of  certain  leases  were  to 
be  secured  to  the  creditors,  which  was  never  done,  but  on  the 
contrary,  the  leases  were  otherwise  disposed  of.  The  notes 
given  on  the  compromise  were  to  be  paid  aftnaturity,  as  a  con- 
dition precedent:  there  is  no  evidence  that  they  were  ever  paid. 

YI.  The  agreement  with  the  creditors  never  having  been  per- 
formed, the  creditors  were  each  entitled  to  collect  their  original 
demands,  or  any  demands  they  had  when  they  Signed  the  paper. 
Therefore,  there  was  no  composition  between  the  creditors,  and 
could  have  been  no  fraud  upon  them.  The  rule  has  been 
adopted  for  the  protection  of  the  creditors,  not  for  the  relief  of 
the  debtor.  As  to  the  debtor,  there  could  be  no  consideration 
to  support  it,  unless  security  beyond  the  liabilities  of  the  debtor 
was  given :  the  consideration  is  the  mutual  agreement  between 
the  creditors. 

YII.  The  defendants  are  in  no  better  condition  than  Madden 
&  Stewart  could  have  been,  and  if  Madden  &  Stewart  could 
not  make  a  defence  against  this  note  or  the  excess  of  the  com- 
promise, the  defendants  cannot,  as  the  notes  were  used  for  the 
very  purpose  for  which  they  were  indorsed. 

YIIL  There  is  no  evidence  that  the  other  creditors  did  not 
know  and  approve  of  the  arrangement  with  the  plaintiff,  and 
there  is  evidence  that  some  of  them  did  know  and  approve  of 
it.  The  defendants  were  creditors  of  Madden  &  Stewart,  and 
parties  to  the  compromise  agreement,  and  they  indorsed  these 
notes  knowing  the  purposes  for  which  they  were  to  be  used.  If 
the  other  creditors  knew  of  the  arrangement  with  the  plaintiffs, 
this  agreement  with  the  plaintiffs  is  not  void. 

IX.  If  the  agreement  was  not  binding  upon  the  other  cred- 
itors, then  there  was  no  composition ;  and  if  there  was  no  com- . 
position,  then  the  consideration  for  the  indorsement  was  not  il- 
legal or  void. 
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Richard  0' Gorman,  for  the  respondents  (after  reviewing  the 
conflicting  evidence)  : — I.  As  to  Higgins,  one  of  the  defendants, 
there  is  manifestly  no  cause  of  action.  No  one  member  of  a 
firm  can  bind  the  firm  by  using  its  name  for  accommodation  of 
others,  or  for  any  purpose  not  strictly  within  the  business  of  the 
firm.  It  is  not  within  the  scope  of  the  authority  which  the  firm 
necessarily  delegates  to  each  member  thereof.  Higgins  was 
absent,  and  could  not  have  been  consulted.  The  onus  of 
proving  his  assent  rests  on  plaintiffs.  (Butler  a.  Stocking,  8 
N.  Y.  (4  Seld.),  408.) 

II.  By  the  composition-deed  signed  by  the  plaintiffs,  they 
agree  with  their  debtors  and  with  one  another  to  accept  the 
terms  therein  mentioned,  and  no  other  or  better  terms.  (Hughes 
a.  Alexander,  5  Duer,  488.)  It  is  an  agreement  demanding  the 
utmost  good  faith.  On  the  strength  of  it,  the  debtors  are  enabled 
to  obtain  new  credits  and  contract  new  debts.  Trusting  that  it 
fairly  exhibits  the  condition  of  the  debtors,  and  their  relations 
with  their  creditors  who  are  parties  to  it,  these  creditors  and 
new  ones  are  induced  to  trust  them  again.  Any  creditor,  sign- 
ing such  a  document,  who  extorts  from  the  debtor  any  larger 
sum  than  he  thereby  agrees  to  take,  or  any  earlier  payment,  or 
any  better  security,  not  only  violates  his  own  agreement  with 
the  other  creditors,  but  aids  in  the  accomplishment  of  future 
frauds.  In  all  cases  of  the  kind,  the  rule  that  "equality  is 
equity,"  especially  applies.  (Bell  a.  Leggett,  7  N.  Y.  (3  Seld.\ 
176.)  The  note,  in  fact,  was  void  in  its  inception.  (Ib.,  183.) 

The  ground  taken  by  the  plaintiffs'  counsel  is  untenable. 
The  object  and  uses  of  a  composition-deed  are  various.  One  of 
these  uses,  and  not  the  least  important,  is,  that  it  may  be  ex- 
hibited to  creditors  as  an  evidence  that  a  settlement  has  been 
effected  by  the  debtor,  and  of  the  precise  value  and  terms  of 
that  settlement.  The  effect  of  it  on  the  mind  of  any  one  that 
sees  it,  is  to  induce  him  to  believe  that  each  creditor  signing 
has  got  no  more,  and  no  less,  and  no  other  settlement  than  its 
terms  provide  for.  In  fact,  it  was  intended  to  be  put  to  this 
use  in  this  case.  If  any  one  creditor  has  got  any  more,  or  any 
better,  or  any  other  terms,  the  agreement  is  a  falsehood  and  a 
snare,  and  causes  belief  in  what  is  not  true.  An  indorsement 
is  a  new  note.  It  is  here  just  as  if  Madden  &  Stewart  had 
given  their  own  notes,  and  notes  of  Higgins  &  Farrell  also, 
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whereas  in  their  composition-deed  they  contract  to  give  their 
own  notes  alone.  The  fraud  is  manifest.  Courts  will  not  nicely 
weigh  the  probable  extent  of  damage  to  the  creditors,  but  dis- 
continuance the  fraud  by  avoiding  the  transaction  altogether. 
It  makes  no  matter  whether  a  creditor  signs  a  deed  first  or  last. 
He  is  no  less  bound  by  the  terms  of  the  deed.  By  his  signature 
he  agrees  to  take  the  settlement  therein  set  forth,  and  no  other, 
and  if  he  gets  any  other,  it  is  a  manifest  breach  of  his  agreement. 
(Payne  a.  Eden,  3  Cai.,  212.)  Besides,  to  obtain  an  accommo- 
dation indorsement,  is  to  incur  a  liability  to  the  indorser.  The 
condition  of  the  debtor  is  so  far  altered  without  the  knowledge 
of  his  creditors,  and  new  and  secret  relations  are  contracted. 
The  special  tendency  to  future  fraud  is  so  evident,  that  courts 
of  equity  require  the  strictest  good  faith  in  all  transactions  of 
the  kind.  (Edw.  on  Promissory  Notes,  345.)  In  this  case  the 
plaintiffs  received,  not  only  security  for  the  sixty-two  and  one- 
half,  but  the  debtors'  new  notes  for  the  balance — a  double  fraud. 

BY  THE  COURT. — DALY,  F.  J. — After  a  careful  examination 
of  this  case,  I  am  confirmed  in  the  view  which  I  took  of  it  at 
the  trial.  It  is  of  no  consequence  whether  the  name  of  the 
plaintiffs  was  the  first  that  was  signed  to  the  composition  agree- 
ment, or  the  last.  (Knight  a.  Hunt,  5  Bing.,  432.)  By  signing 
it  they  bound  them  to  release  Madden  &  Stewart  upon  certain 
conditions.  The  obligation  was  entered  into,  not  only'  with 
Madden  &  Stewart,  but  with  the  creditors  who  became  parties 
to  the  composition,  and  any  separate  agreement  by  which  the 
plaintiffs  secured  to  themselves  more  advantageous  terms, 
whether  entered  into  with  the  debtors,  or  with  third  parties, 
was  a  fraud  upon  the  other  creditors,  and  void.  (Cullingworth 
a.  Lloyd,  2  JBeav.,  385 ;  Cockshott  a.  Bennett,  2  T.  E.,  763 ; 
Smith  a.  Cuff,  6  M.  &  Selw.,  160;  Wilson  a.  Wray,  2  Per. 
&  D.,  253  ;  Howden  a.  Haigh,  11  Ad.  &  K,  1033  ;  Faucett  a. 
Gee,  3  Anst.,  910 ;  Constantino  a.  Black,  1  Cox,  287 ;  Cecil 
a.  Plaistow,  1  Anst.,  202  ;  Alsager  a.  Spalding,  4  Bing.,  N.  C., 
407.)  Such  an  agreement  is  equally  void,  whether  made  after 
all  the  other  creditors  have  signed,  or  whether  before  or  after  the 
creditor  who  makes  it  has  sighed  (Mawson  a.  Stock,  6  Ves.,  300 ; 
Jaekman  a.  Mitchell,  13  /6.,  586 ;  Ex parte  Hall,  1  Deac.,  171 ; 
Turner  a.  Hoole,  Dow.  &  Ky.,  N.  P.,  27) ;  and  though  the  effect 
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of  it  was  not  to  secure  to  the  creditors  a  greater  sum  than  the 
other  creditors  were  to  receive,  but  only  additional  security 
(Leicester  a.  Kose,  4  Jthst,  372;  1  Smith  \_Eng.~],  41),  and 
though  that  security  be  given  to  the  creditor  by  a  third  party, 
even  without  the  knowledge  of  the  debtor.  (Knight  a.  Hunt, 
5  JBing.,  432.)  In  this  case  the  plaintiff,  by  signing  the  agree- 
ment for  a  composition,  agreed  to  release  Madden  &  Stewart, 
upon  their  giving  their  promissory  notes  at  six,  twelve,  and 
eighteen  months,  for  sixty-two  and  a  half  cents  upon  the  dollar 
of  the  amount  due  by  them,  upon  paying  these  notes  at  matu- 
rity, and  paying  to  the  plaintiff,  upon  the  residue  of  their  debt, 
their  proportion  pro  rata  of  whatever  income  should  accrue  to 
Madden  &  Stewart  from  leases  held  by  them  of  stores  upon 
Broadway.  The  plaintiff,  when  applied  to,  put  off  signing 
the  composition  agreement  until  all  the  other  creditors  had 
signed,  and  then  refused  to  sign  unless  Madden  &  Stewart 
would  secure  the  composition-notes  by  the  indorsement  of  the 
defendants,  and  give  their  own  notes  for  the  remainder  of  the 
debt.  Madden  &  Stewart  procured  Farrell,  one  of  the  defend- 
ants, to  indorse  the  composition-notes  in  the  name  of  his  firm, 
which  he  did  without  the  knowledge  of  the  other  defendant, 
who  was  then  absent ;  and  the  notes  thus  indorsed  were  given 
to  the  plaintiff,  together  with  Madden  &  Stewart's  notes  for  the 
balance  of  the  debt,  upon  which  the  plaintiff  signed  the  compo- 
sition agreement.  The  present  action  was  brought  against  the 
defendants  as  indorsers  of  the  composition-notes. 

It  is  settled  by  the  authorities  cited,  that  a  security  obtained 
under  such  circumstances  cannot  be  enforced.  "  Agreements 
for  composition  with  creditors,"  says  BEST,  C.  J.,  in  Knight  a. 
Hunt  (supra),  "require  the  strictest  good  faith."  All  who  sign 
the  composition  agreement  bind  themselves  to  the  debtor  and 
to  each  other,  to  compound  with  the  debtor  upon  the  terms  and 
conditions  set  forth  in  the  agreement ;  and  no  one  of  them,  by 
a  separate  agreement  with  the  debtor,  or  with  any  other  party 
upon  his  behalf,  can  obtain  any  thing  more.  If  the  defendants' 
indorsement,  therefore,  was  given  as  an  inducement  to  the 
plaintiffs  to  sign  the  composition  agreement,  the  plaintiffs  can 
have  no  benefit  from  it,  for,  as  parties  to  that  instrument,  they 
must,  in  good  faith  to  all  the  other  creditors,  be  held  strictly  to 
its  terms.  The  plaintiff,  Pinneo,  says  that  he  did  not  intend  to 
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accept  the  compromise,  and  that  it  was  in  consequence  of  his 
refusal  to  accept  it  that  the  arrangement  referred  to  was  entered 
into  with  Madden.  If  this  were  so,  if  he  did  not  intend  to  re- 
lease the  debtors  at  all,  but  merely  to  extend  the  time  for  the 
payment  of  the  whole  debt,  upon  receiving  the  defendants' 
indorsement  as  a  security  for  the  payment  of  the  principal  part 
of  it,  then  why  did  he  sign  the  composition  agreement?  He 
says  that  he  refused  to  sign  it  both  before  and  after  he  received 
the  new  notes  with  the  defendants'  indorsement ;  that  when  he 
received  these  notes,  he  gave  the  old  notes  to  Madden,  as  a 
sufficient  receipt,  and  that  it  was  some  time  after  that,  that  he 
signed  the  composition  agreement.  He  testified  that  he  was 
very  strongly  impressed  with  the  belief  that  Madden  came  to 
his  store,  and  asked  as  a  favor  that  the  plaintiffs  should  sign  it; 
that  he  urged  him  to  do  so,  and  that  he  finally  consented  and 
did  so ;  that  he  signed  it  ultimately,  showing  that  he  had 
accepted  the  terms  upon  Madden's  earnest  request.  He  says 
further,  that  Madden  told  him  that  he  wanted  all  his  creditors 
to  come  into  the  arrangement,  but  that  he  declined  to  sign 
because  he  did  not  intend  to  accept  the  terms ;  that  he  had  no 
recollection  at  any  time  of  telling  Madden  to  get  other  creditors 
to  sign  before  the  plaintiffs  would ;  that  he  may  have  said  so  at 
the  first  interview,  and  thinks  it  quite  likely  that  he  did,  and 
that  it  was  possible  that  he  may  have  said  so  at  a  subsequent 
interview,  although  he  had  no  recollection  of  it,  and  that 
Madden  may  have  told  him  that  it  was  necessary  that  all  his 
creditors  should  sign  the  paper.  Here  is  the  important  admis- 
sion that  he  thought  it  quite  likely  that  he  told  Madden  at  the 
first  interview,  to  get  the  other  creditors  to  sign  before  the 
plaintiffs  would, — equivalent  to  an  agreement  that  the  plaintiffs 
would  sign  if  the  other  creditors  did.  All  the  other  creditors 
were  obtained,  and  after  that  Pinneo  signed,  on  behalf  of  his 
firm.  The  testimony  of  Madden  shows  very  clearly  how  the 
plaintiffs'  signature  was  obtained.  He  says  he  applied  to 
Pinneo  to  sign,  and  he  told  him  to  get  the  signatures  of  some  of 
the  other  creditors  before  he  would  sign,  in  which  he  is  cor- 
roborated by  the  witness  Phillips ;  that  he  had  repeated  inter- 
views with  him  afterwards  before  he  would  sign ;  that  he  put 
him  off  several  times,  telling  him  that  as  soon  as  he  got  more  of 
the  creditors  to  sign,  to  call  again ;  and  that  after  he  got  all  the 
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creditors,  he  called  upon  him  again,  and  he  refused  to  sign 
unless  he  got  some  indorsement  upon  the  composition-note, 
and  gave  the  notes  of  Madden  &  Stewart  for  the  residue  of  the 
debt.  That  after  he  gave  him  the  notes  with  the  defendants' 
indorsement,  he  did  not  want  to  sign,  but  said  he  would  give  a 
guaranty.  He  then  asked  him  for  a  receipt  for  the  notes, 
receipts  having  been  given  by  the  other  creditors  when  they 
received  the  composition  paper,  but  Pinneo  says  he  did  not 
want  to  sign  a  receipt,  as  it  might  compromise  him  at  some 
future  time.  Pinneo  testified  that  after  he  received  the  new 
notes,  Madden  wanted  him  to  sign,  and  he  refused  to  do  so ; 
that  he  never  consented  to  sign  the  composition  agreement 
until  the  moment  he  signed  it ;  that  he  was  sure  of  that,  and 
that  he  signed  it  as  a  personal  favor  to  Madden  to  relieve  the 
apparent  impression  on  his  mind,  that  after  the  plaintiff  had 
given  up  the  old  notes,  they  had  some  claim,  and  he  wanted 
some  written  document  to  show  that  he  had  settled.  This  I 
did  not  believe,  because  it  was  in  conflict  with  the  testimony  of 
Madden,  and  from  its  intrinsic  improbability.  I  did  not  believe 
that  a  business  man,  receiving  the  notes  originally  given  for 
the  debt,  and  giving  to  his  creditor  new  notes  in  their  stead,  of 
the  same  amount,  would  be  under  any  apprehension  that  his 
creditor  would  have  any  claim  that  would  not  be  embraced  in 
the  notes  given  in  renewal ;  or  that  he  wanted  Pinneo,  from 
any  such  apprehension,  to  sign  the  composition  agreement  to 
show  that  he  had  settled.  There  was  no  settlement.  It  was, 
according  to  Pinneo's  account,  simply  an  extension  of  credit, 
and  the  signing  of  the  composition  agreement  would  show 
nothing,  except  that  the  plaintiff  had  agreed  to  that  compro- 
mise. I  believed  the  statement  of  Madden,  as  more  consistent 
and  probable,  supported  as  it  was  by  the  testimony  of  Farrell. 
Madden  testified  that  the  new  notes  were  given,  and  the  com- 
position agreement  was  signed,  at  the  same  interview ;  that 
when  he  gave  Pinneo  the  notes,  Pinneo  did  not  want  to  sign 
the  paper,  but  that  he  refused  to  give  them  unless  the  plaintiff 
signed  it,  as  Farrell  and  others  had  refused  to  let  him  have 
goods  unless  they  saw  the  paper  signed ;  that  Pinneo  then 
signed  the  composition  agreement,— whereupon  Madden  gave 
the  notes,  and  took  the  agreement  signed  by  the  plaintiffs  back 
to  Farrell  and  showed  it  to  him.  And  Farrell  testified  that  Mad- 


342  ABBOTTS'  PRACTICE  REPORTS. 

Pinneo  a.  Higgins. 

den  exhibited  the  agreement  to  him,  signed  by  the  plaintiffs, 
upon  the  same  day  that  he,  Farrell,  indorsed  the  notes.  Mad- 
den also  testified  that  Pinneo  did  not  at  any  time  tell  him  that 
he  would  not  under  any  circumstances  sign  the  composition 
agreement ;  upon  which  point,  as  well  as  in  respect  to  the  state- 
ment of  Pinneo  that  he  signed  it  some  time  after  he  received 
the  notes,  he  contradicted  Pinneo.  My  conclusion  upon  the 
evidence  was,  that  Pinneo  held  out  to  Madden  that  he  would 
unite  in  the  composition  if  the  other  creditors  did.  That  when 
the  other  creditors  had  signed,  he  sought  to  obtain  better 
terms :  that  he  then  agreed  to  sign  if  these  terms  were  com- 
plied with,  and  finally  did  sign  because  they  were  complied 
with.  That  he  tried  to  avoid  signing,  proposing  to  give  a 
guaranty,  and  finally  put  his  name  to  the  paper  when  he 
found  that  he  could  get  the  notes  in  no  other  way.  This  was 
a  fraud  upon  the  other  creditors,  and  the  plaintiffs  should  not 
be  allowed  to  have  the  advantage  of  it.  To  my  mind,  upon 
the  trial,  it  was  a  very  plain  case,  and  aftej  deliberately  re- 
viewing it  upon  this  appeal,  my  conviction  remains  unaltered. 

HILTON,  J.  —  I  think  that  the  evidence  given  at  the  trial 
fully  sustained  the  finding  of  the  judge  ;  that  the  consideration 
for  the  note  in  suit,  was  the  signing  by  the  plaintiffs  of  the 
composition-deed  of  Madden  &  Stewart.  Pinneo  and  Madden 
were  in  direct  conflict  respecting  the  time  when,  and  the  object 
for  which,  the  note  was  given ;  but  the  testimony  of  Farrell,  that 
on  the  same  day  he  indorsed  the  notes  Madden  showed  him  the 
deeds  signed  by  the  plaintiffs,  being  corroborative  of  Madden 
on  this  point,  and  in  direct  opposition  to  the  statements  of  Pin- 
neo, that  he  did  not  sign  the  deed  until  some  time  after  receiving 
the  note,  left,  it  seems  to  me,  no  reason  for  hesitating  in  deter- 
mining as  to  whose  testimony,  respecting  the  transaction,  was 
the  most  to  be  relied  on. 

Assuming,  then,  that  the  statements  of  Madden  respecting 
the  origin  of  the  note  are  correct,  the  case  presented  to  us  is 
briefly  this :  Madden  &  Stewart,  being  insolvent,  procured 
the  signatures  of  all  their  creditors  to  a  composition-deed,  by 
which  it  was  agreed  to  accept  the  notes  of  Madden  &  Stewart 
at  the  rate  of  sixty-two  and  one-half  cents  on  the  dollar  of  their 
indebtedness ;  and  on  the  payment  of  these  notes,  together  with 
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•what  might  be  derived  from  certain  leases,  they  were  to  be  dis- 
charged from  all  claims  and  demands.  The  plaintiffs  became 
parties  to  this  instrument,  but  as  a  condition  to  their  signing, 
they  exacted  from  Madden  &  Stewart  the  indorsement  of  the 
defendants  upon  the  notes  which  they  were  to,  and  did,  receive 
for  their  claim ;  and  thus  acquired  an  advantage  over  that  of 
any  of  the  other  compounding  creditors,  which  they  now  seek 
to  enforce  in  this  action  against  the  indorsers  upon  one  of  the 
notes  so  taken. 

I  think  there  cannot  be  a  doubt  that  an  indorsement  by  way 
of  security,  obtained  under  such  circumstances,  is  ineffectual  and 
void,  upon  the  ground  that  an  advantage  secured  to  one  of  the 
creditors  which  is  denied  to  the  others,  is  a  fraud  upon  those 
from  whom  it  is  concealed,  although  it  has  not,  and  cannot  have, 
the  effect  of  depriving  them  of  any  part  of  the  sum  which  they 
agreed  to  accept  in  compromise  of  their  demands.  It  is  a  fact 
concealed  from  them  which  they  are  entitled  to  know,  and,  if 
known,  might  have  deterred  them  from  entering  into  the  com- 
position. The  deed  is  to  be  regarded  as  speaking  the  language 
of '  all  the  creditors,  not  only  to  the  debtor,  but  to  each  other, 
and  must  be  considered  as  a  common  declaration  that  the  secu- 
rity mentioned  in  it  is  intended  to  be  taken  in  full  discharge  of 
their  respective  debts.  (Sadler  a.  Jackson,  15  Ves.,  52;  Lei- 
cester a.  Kose,  4  East,  372 ;  Cockshott  a.  Bennett,  2  T.  R.,  763 ; 
Jackson  a.  Lomos,  4  /&.,  166  ;  Breck  a.  Cole,  4  Sandf.,  79.) 

So  scrupulous  are  courts  in  compelling  creditors  to  the  ob- 
servance of  good  faith  towards  one  another  in  cases  of  this  kind, 
that  any  security  taken  for  an  amount  beyond  the  composition 
agreed  upon,  or  even  for  that  sum,  better  than  that  which  is 
common  to  all,  if  unknown  at  the  time  to  the  other  creditors,  is 
void  and  inoperative.  (NELSON,  Ch.  J.,  Russell  a.  Rogers,  10 
Wend.,  473.)  And  in  the  absence  of  any  proof  of  such  knowl- 
edge on  the  part  of  the  other  creditors,  it  must,  upon  the  instru- 
ment, be  presumed  that  they  did  not  know  it.  (Sadler  a.  Jack- 
son, supra.) 

Judgment  affirmed. 
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BRUSH  a.  MULLANY. 
Supreme  Court,  Second  District ;  Special  Term,  Aug.,  1861. 

REFERENCE. — PLACE  OF  HOLDING. — REFEREE'S  JURISDICTION. — 
MOTION  TO  VACATE  JUDGMENT. 

Where,  on  a  default  by  all  the  defendants  in  an  action  for  relief,  a  reference  is  or- 
dered "  to  take  proof  of  the  facts  set  forth  in  the  complaint,  and  report  thereon," 
and  the  referee  proceeds  with  the  reference,  and  takes  proof  of  the  facts  out  of 
the  county  named  as  the  place  of  trial  in  the  complaint ;  it  is  an  irregularity 
which  renders  his  proceedings  void,  and  a  judgment  subsequently  entered  on 
his  report  will  be  set  aside. 

The  objection  goes  to  the  jurisdiction  of  the  referee,  and  as  it  is  doubtful  whether 
any  indictment  for  perjury  would  lie  against  any  of  the  witnesses  sworn  before 
him,  therefore  the  irregularity  cannot  be  disregarded  under  section  176  of  the 
Code. 

A  motion  to  set  aside  such  proceedings,  judgment,  &c.,  is  properly  made  at  special 
term. 

Motion  to  set  aside  judgment. 

This  action  was  commenced  by  the  service  of  a  summons  and 
complaint  on  all  of  the  defendants  on  the  19th  of  February,  1861, 
and  was  brought  to  compel  the  defendants,  Susan  and  Michael, 
to  execute  a  mortgage  on  certain  premises  in  Queens  county, 
which  was  the  place  of  trial  mentioned  in  the  complaint.  The 
defendants  made  default,  and  on  the  first  day  of  April,  1861,  an 
order  of  reference  was  duly  made  in  Kings  county,  to  "  John 
Owen,  counsellor  at  law,  to  take  proof  of  the  facts  alleged  in 
the  complaint,  and  report  the  same  to  this  court  with  all  conve- 
nient speed."  On  the  6th  of  May,  1861,  a  decree  was  granted 
on  the  referee's  report  as  prayed  for  in  the  complaint.  On  the 
18th  of  July  the  defendants  moved  to  set  aside  the  judgment, 
decree,  referee's  report,  and  all  the  proceedings  before  the  referee, 
on  the  ground  that  the  reference  was  executed  in  the  city  and 
county  of  New  York,  and  not  in  the  county  where  the  action 
was  triable,  to  wit,  Queens  county ;  the  facts  were  not  disputed 
by  the  plaintiffs,  but  they  alleged  that  the  referee  was  a  resident 


NEW  YORK.  345 


Brush  a.  Mullany. 


of  Queens  county ;  the  defendants  also  asked  leave  to  come  in 
and  answer,  &c. 

James  Troy,  for  the  defendants. 
Eissam  <&  Spencer,  for  the  plaintiffs. 

BY  THE  COURT. — SCRUGHAM,  J. — This  motion  is  in  two  branches 
— 1st,  to  set  aside  the  judgment  and  referee's  report;  and  2d,  to 
allow  the  defendants  to  come  in  and  answer. 

If  the  motion  was  to  vacate  the  judgment  upon  the  ground 
that  the  referee  had  erred  in  any  conclusion  of  fact  or  law,  it 
could  not  be  entertained,  for  it  is  well  settled  that  the  only 
mode  of  reviewing  a  referee's  report  is  by  appeal  from  the  judg- 
ment entered  upon  it  to  the  general  term ;  but  this  motion  is 
founded  upon  an  irregularity  in  the  proceedings  of  the  referee, 
of  such  a  character  as  to  render  them  invalid,  and  is  properly 
made  at  special  term. 

The  place  of  trial  mentioned  in  the  complaint  was  Queens 
county ;  and  upon  the  failure  of  the  defendants  to  answer,  a 
reference  was  ordered  to  John  Owen,  Esq.,  a  resident  of  Queens 
county,  to  take  proof  of  the  facts  alleged  in  the  complaint,  and 
report  the  same  to  the  court. 

This  reference  was  executed  in  the  city  and  county  of  New 
York ;  and  this  was  an  irregularity,  as  the  place  of  trial  was 
Queens  county,  and  by  Rule  24  the  reference  should  have  been 
executed  in  that  county,  the  court,  not  having  otherwise  ordered. 

The  cases  cited  by  the  plaintiffs'  attorneys  are  not  in  point. 
In  Marsh  a.  Lowry,  it  was  held  that  the  placing  the  venue,  and 
having  the  trial  in  a  county  different  from  that  in  which  the 
property  was  situated,  was  not  an  irregularity,  because  section 
126  of  the  Code  provides  that  if  the  county  designated  in  the 
complaint  as  the  place  of  trial  be  not  the  proper  county,  the 
action  may  notwithstanding  be  tried  there,  unless  the  place  of 
trial  be  changed  by  consent  or  the  order  of  the  court. 

In  Wheeler  a.  Maitland  (12  How.  Pr.,  35),  it«te  held  that 
the  appointment  of  a  referee  residing  in  a  different  county  does 
not  change  the  place  of  trial ;  but  the  learned  judge  who  gave 
the  opinion  in  that  case  says  that  it  is  pretty  clear  that  the 
referee  could  not,  without  the  assent  of  the  parties,  try  the  cause 
elsewhere  than  in  the  county  named  as  the  place  of  trial. 
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The  case  from  2d  Johnson  cannot  now,  since  the  Code  and 
the  24th  rule,  be  regarded  as  authority. 

The  objection  goes  to  the  jurisdiction  of  the  referee,  and  it  is 
doubtful  whether  any  indictment  for  perjury  would  lie  against 
either  of  the  witnesses  sworn  before  him ;  and  therefore  the  ir- 
regularity cannot  be  disregarded  under  section  176  of  the  Code. 

The  referee's  report  and  the  judgment  entered  thereon,  with 
all  subsequent  proceedings  of  the  plaintiffs,  must  be  set  aside. 

The  summons  in  this  action  was  personally  served  on  all  of 
the  defendants  about  the  9th  of  February  last,  and  it  was  not 
until  about  the  18th  of  July  last  that  either  of  them  appears  to 
have  taken  any  notice  of  it ;  this  was  about  five  months  after 
the  time  to  answer  expired :  and  for  this  neglect  they  give  no 
other  excuse  than  their  ignorance  of  legal  proceedings. 

As,  however,  they  swear  to  merits,  and  as  there  has  been  ir- 
regularity in  the  plaintiffs'  proceedings,  I  think  they  should  be 
let  in  to  defend,  if  it  can  be  done  upon  such  terms  as  to  prevent 
their  taking  advantage  of  the  delay  which  will  be  thus  occa- 
sioned, to  encumber  or  convey  the  property  described  in  the 
complaint,  and  thus  defeat  the  plaintiffs'  remedy,  in  case  of  their 
recovering  judgment  against  them. 

The  defendants,  Susan  Mullany  and  Michael  Mullany,  are 
allowed  to  answer,  and  the  defendant,  Patrick  Mullany,  to  de- 
mur to  the  complaint  within  fifteen  days  from  the  entry  of  this 
order,  provided  they  shall,  within  ten  days  from  the  entry,  exe- 
cute and  deliver  to  the  plaintiffs  a  bond  with  sufficient  surety, 
to  be  approved  by  a  justice  of  this  court  or  the  county  judge  of 
Queens  county,  in  the  penalty  of  three  hundred  and  fifty  dollars, 
conditioned  that  if  the  plaintiffs  shall  recover  judgment  against 
them  -in  this  action,  their  title  to  the  land  mentioned  in  the  com- 
plaint shall,  at  the  time  of  the  entry  of  such  judgment,  be  as  good 
and  free  from  encumbrance  as  it  was  on  the  6th  day  of  May, 
1861,  before  the  entry  of  the  judgment  which  is  by  this  order 
vacated.  No  costs  are  awarded  to  either  party.  In  case  of  the 
failure  of  the»defendants  to  comply  with  the  terms  upon  which 
they  are  allowed  to  answer,  the  referee  will  proceed  to  take 
proof  of  the  facts  alleged  in  the  complaint,  and  report  the  same 
to  this  court  with  all  convenient  speed. 
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GENET  a.  SAYRE. 

Supreme  Court,  First  District;  Special  Term,  June,  1861. 
PLEADING. 

Form  of  complaint  on  a  promissory  note, — Held,  sufficient,  on  demurrer. 

This  action  was  on  a  promissory  note.  The  allegations  of  the 
complaint  were  as  follows.  "  That  the  defendant  heretofore,  at 
the  city  of  New  York,  made  his  promissory  note  in  writing, 
bearing  date  on  the  third  day  of  July,  1858,  whereby  he  prom- 
ised to  pay,  two  months  after  the  date  thereof,  to  the  order  of 
the  Hanover  Bank,  the  sum  of  four  hundred  dollars  for  value 
received ;  and  although  the  said  note  became  due  and  payable 
before  the  commencement  of  this  action,  yet  the  defendant  has 
not  paid  the  same.  And  the  plaintiff  further  says,  that  he  is 
now  the  lawful  owner  and  holder  of  the  said  note,  and  that  the 
defendant  is  justly  indebted  to  him  thereupon  in  the  sum  of  four 
hundred  dollars  principal,  together  with  interest  thereon  from 
the  sixth  day  of  September,  1861.  Wherefore,"  etc. 

The  demurrer  interposed  by  the  defendant  was  as  follows : — 
I.  That  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  II.  That  it  shows  no  right  in  the  plaintiff  to 
sue  or  recover  judgment  against  the  defendant  on  the  said  note 
therein  mentioned.  III.  That  it  shows  no  title  in  the  plaintiff 
to  said  note.  IY.  That  it  shows  that  the  said  note  is  the  prop- 
erty of  the  Hanover  Bank. 

Cummins,  Alexander  &  Green,  for  the  defendant,  cited  Mar- 
shall a.  Rockwood  (12  How.  Pr.,  452);  Parker  a.  Totten  (10  /£., 
233). 

George  G.  Genet,  for^the  plaintiff. 

WM.  H.  ALLEN,  J.,  on  the  strength  of  Prindle  a.  Caruthers 
(15  N.  Y.  (1  Smith),  425),  overruled  the  demurrer,  and  ordered 
judgment  for  plaintiff,  with  leave  to  answer. 
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CARRINGTON  a.  ANDREWS. 

Delaware  County  Court  ;  September,  1861. 

DISQUALIFICATION  OF  JUSTICES.  —  JUDGE  WHO  HAS  BEEN  COUNSEL. 

The  provision  of  the  Laws  of  1847,  319,  ch.  280,  §  81,—  declaring  that  "  no  judge  of 
any  court  shall  have  a  voice  in  the  decision  of  any  cause  in  which  he  has  been 
counsel,  attorney,  or  solicitor,  or  in  the  subject-matter  of  which  he  is  inter- 
ested," —  applies  to  justices  of  the  peace. 

Where  the  justice  who  rendered  the  judgment  had  been  counsel  for  the  plaintiff, 
in  a  suit  before  another  justice  for  the  same  matters  declared  for  before  himself, 
and  on  application  refused  to  dismiss  the  action,  —  Held,  that  the  judgment 
should  be  reversed. 

Appeal  from  a  justice's  judgment. 

The  facts  are  fully  stated  in  the  opinion. 

Parker  &  Wilcox,  for  the  appellants. 
Wm.  Murray,  Jr.,  for  the  respondents. 


GLEASON,  COUNTY  JUDGE.  —  The  plaintiff  originally 
brought  his  action  for  the  matters  declared  for  in  this  suit,  be- 
fore T.  L.  England,  Esq.,  a  justice  of  the  peace  ;  and  in  that 
cause  the  justice,  by  whom  the  judgment  appealed  from  was 
rendered,  was  employed  by  the  plaintiff  as  his  counsel  therein, 
and  he  appeared  on  the  return-day  of  the  summons,  and  was 
sworn  as  to  his  authority  to  answer  for  the  plaintiff,  and  he 
joined  the  issue,  and  procured  an  adjournment,  being  himself 
sworn  as  to  its  necessity,  etc.  Justice  England  being  absent 
upon  the  adjourned  day,  the  action  was  thereby  discontinued. 
Soon  thereafter  the  defendant  commenced  an  action  before 
another  justice,  but  for  a  different  demand,  and  the  justice  who 
rendered  the  judgment  in  this  action  acted  therein  as  counsel 
for  the  plaintiffs  herein,  and  tried  the  cause  ;  and  on  the  day  of 
the  trial  the  summons  in  this  action  was  issued  and  served  on 
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the  defendant.  On  the  trial  of  this  action  the  defendant  offered 
to  prove  that  the  justice  had  acted  as  counsel  for  the  plaintiff 
in  the  prosecution  of  the  matters  before  the  court,  in  the  suit 
before  Justice  England,  and  insisted  that  this  action  should  be 
dismissed.  The  justice  overruled  the  offer,  and  refused  to  dis- 
miss the  cause,  and  afterwards  rendered  judgment  for  the  plain- 
tiff for  $62.78.  The  defendant  appealed,  alleging,  among  other 
grounds  for  reversal,  that  the  justice  who  rendered  the  judgment 
had  been  counsel  in  the  cause,  and  that  he  should  have  dis- 
missed the  action ;  and  also  setting  up  the  matters  as  constitu- 
ting an  error  of  fact.  The  return  and  affidavits  establish  the 
facts  as  hereinbefore  stated. 

It  is  declared  by  the  Laws  of  1847,  319,  ch.  280,  §  81  (same 
statute,  3  Rev.  Stat.,  5  ed.,  466,  §  8),  that  "  no  judge  of  any 
court  shall  have  a  voice  in  the  decision  of  any  cause  in  which 
he  has  been  counsel,  attorney,  or  solicitor,  or  in  the  subject- 
matter  of  which  he  is  interested." 

This,  like  all  other  remedial  statutes,  should  receive  a  liberal 
construction ;  one  which  will  best  conduce  to  the  prevention  of 
the  evil  against  which  the  Legislature'designed  to  guard. 

Justices'  courts,  by  their  greatly  extended  jurisdiction,  and 
the  large  amount  of  litigation  conducted  therein,  are  yearly  as- 
suming greater  dignity  and  importance,  and  we  should  be  slow 
to  refuse  to  apply  to  them  all  the  safeguards  for  the  purity  of 
the  administration  of  justice,  which  the  Legislature  has  thrown 
around  our  other  judicial  tribunals. 

I  apprehend  that  at  common  law,  for  a  magistrate  to  partici- 
pate unnecessarily  in  the  decision  of  a  cause  in  which  he  had 
acted  as  counsel  or  attorney,  would  be  deemed  such  evidence 
of  bias  or  partiality,  and  so  far  calculated  to  impair  public  con- 
fidence in  the  administration  of  justice,  as  to  require  the  reversal 
of  the  judgment.  (See  19  Johns.,  172 ;  18  Wend.,  550 ;  and  3 
N.  T.  (3  Comst.},  549,  et  seq.) 

The  kindred  statute  (2  -Rev.  Stat.,  275,  §  2,  same  statute,  5  ed., 
vol.  3,  465),  declaring  that  "  no  judge  of  any  court  can  sit  as 
such  in  any  cause  to  which  he  is  a  party,  or  in  which  he  is  in- 
terested, or  in  which  he  would  be  excluded  from  being  a  juror, 
by  reason  of  consanguinity  or  affinity  to  either  of  the  parties," 
has  been  adjudged  to  apply  to  justices  of  the  peace.  (21  Wend., 
63 ;  1  Hill,  655 ;  3  N.  T.  (3  Comst.},  351 ;  17  Barb.,  423.) 
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And  it  has  been  held  that  the  statute  extends  to  the  person 
beneficially  interested,  as  well  as  to  the  real  party  (1  Sill,  654 ; 
27  Barb.,  422),  and  also  though  the  party  be  merely  a  nominal 
one  and  fully  indemnified  (3  W.  Y.  (3  Comst.),  547). 

I  am  not  aware  that  the  statute  under  consideration  in  this 
action  has  ever  received  judicial  construction  on  the  point  in 
controversy,  though  it  was  alluded  to  in  21  Barb.,  216. 

In  the  People  a.  The  Suffolk  Common  Pleas  (18  Wend.,  550), 
the  Supreme  Court  granted  a  mandamus  for  quashing  a  certio- 
rari,  where  the  justice  before  whom  the  cause  had  been  tried, 
at  the  request  of  the  counsel  for  the  defendant,  who  was  an  at- 
torney at  law,  in  the  absence  of  counsel  prepared  the  affidavits 
for  the  defendant,  and  other  necessary  papers  for  suing  out  the 
certiorari. 

The  Supreme  Court  observed:  "Except  in  the  ministerial 
duty  of  issuing  process,  he  (the  justice)  should  not  consent  to 
act  as  the  attorney  or  agent  for  the  suitors  in  his  court,  nor  do 
any  thing  calculated  to  create  a  bias,  in  favor  of  the  one  side  or 
the  other The  act  complained  of  was  calculated  to  im- 
pair the  confidence  of  the  opposite  party  in  the  impartiality 
of  the  officer,  which  is  of  itself  an  evil  which  should  be  care- 
fully avoided.  Next  in  importance  to  the  duty  of  rendering 
a  righteous  judgment,  is  that  of  doing  it  in  such  a  manner 
as  will  beget  no  suspicion  of  the  fairness  and  integrity  of  the 
judge." 

The  court  also  remarked  that  the  justice  "  made  a  mistake  in 
relation  to  his  duty,  which,  if  sanctioned,  would  furnish  a  prece- 
dent of  dangerous  tendency" 

In  a  standard  work  upon  justices'  courts  (Cowen's  Treatise, 
4:  ed.,  528),  it  is  laid  down  as  a  rule,  that  "  a  justice  of  the 
peace  ought  never  to  grant  process  for  the  trial  of  a  cause  where 
his  opinion  has  been  sought  and  obtained  in  relation  to  the 
matter  in  controversy,  nor  even  where  the  party  has  made  a 
statement  of  facts,  and  taken  from  the  justice  any  direction 
whatever  concerning  them,  though  it  be  merely  as  to  a  course 
of  proceeding  to  obtain  redress." 

Judge  Hurlbut  (Oakley  a.  Aspinwall,  3  N.  T.  (3  Comst.\  547, 
et  seq.)  says:  "The  first  idea  in  the  administration  of  justice  is, 
that  a  judge  must  necessarily  be  free  from  all  bias  and  partiality. 
He  cannot  be  both  judge  and  party,  arbiter  and  advocate,  in  the 
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same  cause.  Mankind  are  so  agreed  in  this  principle  that  any 
departure  from  it  shocks  their  common  sense  and  sentiment  of 
justice Partiality  and  bias  are  presumed  from  the  relation- 
ship or  consanguinity  of  a  judge  to  the  party.  This  presumption 
is  conclusive,  and  disqualifies  the  judge." 

The  provisions  of  our  Revised  Statutes  on  that  subject  profess 
to  be  merely  declaratory  of  universal  principles  of  law.  (See 
Revisor's  Notes,  3  Rev.  StaL,  2  ed.,  694.) 

The  presumption  of  bias  or  partiality  is  equally  strong  where 
the  judge  has  been  attorney  or  counsel  in  the  same  cause,  and 
the  statute  in  the  latter  case,  as  in  the  former,  has  but  declared 
the  principles  of  the  common  law,  and  the  universal  sentiment 
of  all  who  are  versed  in  jurisprudence  or  human  nature. 

No  court,  without  a  total  disregard  of  the  rules  for  the  inter- 
pretation of  statutes,  could  construe  the  one  in  relation  to  con- 
sanguinity, parties',  etc.,  to  be  applicable  to  justices  of  the  peace, 
and  not  the  other  also,  even  had  both  been  enacted  at  the  same 
time  ;  but  where  the  older  act  had  repeatedly  received  the  same 
judicial  construction  long  before  the  passage  of  the  lateu  one,  it 
must  be  presumed  that  the  Legislature  intended  that  the  like 
phraseology  should  bear  the  same  interpretation. 

I  must  therefore  hold  that  the  case  before  the  court  comes 
within  the  purview  of  the  statute,  and  the  judgment  must  be 
reversed. 

Judgment  reversed. 


WILDER  a.  LANE. 

Supreme  Court,  First  District  /  General  Term,  June,  1861. 
FRIVOLOUS  APPEAL. 

An  appeal  cannot  be  brought  on  out  of  its  order  on  the  calendar  upon  the  ground 
that  it  is  frivolous. 

Application  to  bring  on  an  appeal  out  of  its  place  on  the  cal- 
endar. 
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The  facts  are  stated  in  the  opinion. 

J.  J/".  Van  Cott)  for  the  motion. 
Mr.  Larocque,  opposed. 

BY  THE  COURT.* — SUTHERLAND,  J. — Judgment  was  rendered  at 
special  term  in  this  case  in  favor  of  the  plaintiffs;  on  the  demur- 
rer of  the  defendants  to  the  plaintiffs'  complaint,  as  frivolous. 
The  defendants  appealed  from  this  judgment  to  the  general 
term. 

The  respondents  now  make  a  motion  (grounded  on  the  frivo- 
lousness  of  the  demurrer  and  the  appeal)  that  the  case  be  heard 
out  of  its  order  on  the  enumerated  calendar. 

The  motion  cannot  be  granted.  There  is  now  no  rule  or 
practice  of  this  court  which  authorizes  us  to  grant  the  motion, 
whatever  power  the  court  may  have  to  make  such  a  rule  or 
adopt  such  a  practice. 

Under  the  old  practice,  by  a  rule  of  the  court,  bills  of  excep- 
tions and  demurrers  could  be  noticed  as  frivolous,  and  brought 
on  to  argument  as  such  during  the  first  week  of  the  term,  but 
no  argument  was  allowed  to  show  that  they  were  frivolous. 
(Rogers  a.  Hosack,  5  JTill,  521.) 

No  doubt  frivolous  appeals  are  quite  common,  and  produce 
great  inconveniences  and  injuries;  but  it  is  obvious  that  under 
the  Code  and  our  present  system  of  practice,  it  would  not  do  to 
make  a  general  rule,  that  all  appeals  might  be  noticed  and 
brought  on  to  argument  as  frivolous ;  for  many  appeals  involve 
questions  of  fact  as  well  as  law,  and  it  would  take  as  much  time 
for  the  court  to  possess  itself  of  the  facts,  for  the  purpose  of  de- 
termining whether  the  appeal  was  frivolous,  as  it  would  to  de- 
cide the  appeal  on  its  merits. 

As  to  a  certain  class  or  classes  of  appeals  involving  only 
questions  of  law,  such  as  appeals  from  judgments  on  demurrer, 
and  from  orders  for  judgments  on  demurrer,  it  appears  to  me 
that  a  rule  allowing  them  to  be  noticed  as  frivolous,  and  to  have 
a  preference  when  so  noticed,  might  be  adopted  with  relief  to 
the  court  and  advantage  to  respondents. 

As  no  such  rule  or  practice  has  been  adopted  since  the  Code, 
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the  motion  must  be  denied,  but  without  costs,  as  we  think  the 
counsel  for  the  respondents  in  this  case  was  justified,  from  the 
frequency  of  frivolous  appeals,  in  calling  our  attention  to  the 
subject  bj  this  motion. 


SPENCER  a.  TOOKER. 

Supreme  Court,  First  District;  At  Chambers,  June,  1861. 
PLEADING. — AMENDMENT  OF  COURSE. — SETTING  ASIDE  JUDGMENT. 

The  plaintiff  upon  whom  an  amended  answer  is  served  is  not  at  liberty  to  disre- 
gard it,  merely  because  he  deems  it  inconsistent  with  the  original  answer,  or 
considers  that  it  sets  up  a  new  defence. 

A  denial  of  the  full  amount  claimed,  and  admission  of  a  certain  amount  to  be  due, 
and  a  tender  of  that  amount,  all  properly  go  to  constitute  one  defence. 

Where  in  an  original  answer  there  is  no  express  admission  of  a  certain  fact,  but 
only  an  implied  admission  arising  from  silence,  inserting  the  omitted  denial  by 
the  service  of  an  amended  answer  is  not  necessarily  inconsistent. 

Where  the  plaintiff  brought  suit  in  the  Supreme  Court  on  a  demand  of  but  sixty- 
four  dollars  and  interest,  and  defendant  answered,  admitting  and  paying  into 
court  a  sum  which  was  seven  cents  less  than  the  amount  claimed ;  and  the 
plaintiff  disregarded  the  answer  and  irregularly  obtained  an  order  for  judgment 
•  for  the  amount  claimed, — Held,  that  the  order  for  judgment  should  not  be  per- 
mitted to  stand,  but  should  be  set  aside  with  costs. 

Motion  to  vacate  default. 

BARNARD,  J. — From  the  papers  submitted  it  appears  that 
plaintiff,  in  his  complaint,  claims  for  $64,  with  interest  from 
April  1st,  1861. 

Defendant,  in  his  first  answer,  pleaded  a  tender  before  the 
commencement  of  this  action,  on  the  6th  of  April,  of  $64,  and 
brought  the  money  into  court. 

Thus,  on  plaintiff 's  own  showing,  the  amount  due  for  princi- 
pal and  interest  on  the  6th  of  April  was  $64.07,  being  only  seven 
cents  more  than  the  sum  tendered. 

Plaintiff  moved  for  judgment  on  account  of  frivolousness  ol 
answer,  serving  the  notice  of  motion  on  the  1st  of  May. 

On  May  4th  the  attention  of  defendant's  attorneys  being, 
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by  the  notice  of  motion,  particularly  called  to  the  answer,  they 
at  once  perceived  that  the'answer  did  not  cover  the  whole  cause 
of  action,  inasmuch  as  it  impliedly  admitted  the  claim  estab- 
lished, and  did  not  allege  a  tender  sufficient  to  cover  it.  They 
consequently,  immediately,  on  the  4th  of  May,  served  an 
amended  answer,  in  substance  denying  any  claim  greater  than 
$58.80,  with  interest  from  March  28th,  1861,  and  setting  up  a 
tender  of  $64,  covering  the  principal  sum,  and  all  interest  thereon 
to  the  date  of  the  tender.  Plaintiff's  attorney  sent  back  this 
answer,  and  disregarding  it,  took  by  default  an  order  based  on 
the  original  answer  for  judgment  as  for  a  frivolous  answer. 

Defendant  moves  to  vacate  that  order  as  irregular,  and  that 
the  amended  answer  be  adjudged  to  stand. 

Plaintiff  objects  that  there  are  two  defences  not  separately 
stated ;  that  the  amended  answer  is  inconsistent  with  the  first 
one ;  that  the  amended  answer  sets  up  a  new  defence,  and  that 
such  an  amendment  cannot  be  made  of  course ;  and  that  for 
these  reasons  he  had  a  right  to  disregard  it.  Even  if  the  objec- 
tions were  good,  I  am  clearly  of  opinion  that  he  is  not  to  be 
judge  or  sole  arbiter  of  the  sufficiency  or  competency  of  an 
amended  answer,  any  more  than  of  an  original  answer,  and  that 
consequently  he  was  not  at  liberty  to  disregard  it.  But  I  am 
further  of  opinion  that  all  the  objections  are  not  well  taken.  A 
denial  of  the  full  amount  claimed,  and  admission  of  a  certain 
amount  to  be  due,  and  a  tender  of  that  amount,  are  all  allega- 
tions constituting  one  single  defence.  They  cannot  be  separated. 
Where  there  is  no  express  admission  of  a  fact,  but  only  an  im- 
plied admission  from  silence,  the  insertion  of  an  omitted  denial 
is  not  necessarily  inconsistent. 

The  amended  answer  sets  up  no  new  defence,  but  only  an  al- 
legation necessary  to  complete  the  defence  originally  set  up. 

But  a  totally  new  defence  may  be  set  up  in  the  first  amend- 
ment as  a  matter  of  course.  The  defendant  was  not  bound, 
after  serving  his  amended  answer,  to  take  any  further  steps  till 
the  plaintiff  did  some  act  affecting  his  rights. 

Plaintiff  suggests  that  the  amount  involved  is  only  $64,  and 
interest  from  April  1st,  1861.  He  might,  with  more  justice, 
say  the  amount  in  dispute  is  seven  cents  and  the  costs.  And 
he  says  the  defendant  only  seeks  to  get  rid  of  the  costs,  and 
therefore  ought  to  be  held  to  strict  lines.  It  is  certainly  not 
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surprising,  when  a  man  is  sued  for  even  costs,  that  he  should 
seek  to  get  rid  of  the  costs,  and  he  can  scarcely  be  blamed  for 
so  doing.  The  bringing  of  so  trivial  a  suit  in  the  highest  court 
of  original  jurisdiction  in  the  State,  when  there  are  numerous 
courts  for  trial  of  such  claims  at  small  expense  and  with  little 
delay,  seems  to  have  had  for  its  sole  object,  costs. 

If  the  plaintiff,  of  his  own  motion,  has  commenced  this  suit 
in  the  Supreme  Court  on  a  dispute  of  seven  cents  as  a  matter 
of  principle,  he  is  undoubtedly  ready  to  accept  the  consequences 
of  an  expensive  litigation,  and  cannot  surely  object  to  being 
saddled  with  the  costs  of  this  motion. 

If  plaintiff's  attorney  so  commenced  it  of  his  own  accord,  or 
advised  his  client  so  to  commence,  the  prospect  of  obtaining 
future  costs  may  have  influenced  him ;  and  he  cannot  reasonably 
object  that  defendant  should  not  only  seek  to  deprive  him  of 
costs,  but  endeavor  to  mulct  him  or  his  client  (as  the  matter 
may  be  adjusted  between  them)  in  costs,  as  a  punishment  for 
being  so  expensively  litigious. 

Motion  granted,  with  $10  costs. 


PHILLIPS  a.  BENEDICT. 

Supreme  Court,  First  District;  General  Term^  June,  1861. 
ARREST. — FRAUDULENT  DISPOSITION  OF  PROPERTY. 

Circumstances  of  a  transfer  by  the  debtors  of  their  stock  of  goods,  which  was  held 
to  be  a  fraudulent  disposition  of  their  prooerty,  which  rendered  them  liable  to 
arrest. 

Appeal  from  an  order  of  arrest. 
The  facts  appear  in  the  opinion. 

BY  THE  COURT.* — CLERKE,  P.  J. — While  I  am  not,  by  any 
means,  confident  that  the  order  of  arrest  is  sustainable  on  the 
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ground  of  false  representations  in  contracting  the  debt,  I  think 
it  should  be  upheld  on  the  ground  of  the  fraudulent  disposition 
of  property.  Farnam,  one  of  the  defendants,  indeed,  denies  that 
he  made  the  admissions  relative  to  this  latter  point,  which  Phil- 
lips, one  of  the  plaintiffs,  alleges  and  particularly  sets  forth  in 
his  affidavits.  But,  these  admissions  are  emphatically  detailed 
and  confirmed  by  Moss,  who  was  present  when  Farnam  came 
to  plaintiffs'  store,  for  the  purpose  of  requesting  of  them  to 
countermand  the  order  transmitted  by  telegraph  to  return  the 
goods.  On  that  occasion  he  said  that  the  defendants  had  made 
the  transfer  simply  for  the  purpose  of  keeping  their  stock  out  of 
the  hands  of  their  creditors,  that  it  was  really  the  same  as  if 
they  still  owned  the  goods,  and  that  the  defendants  were  still  in 
possession.  This  allegation  of  the  plaintiff  is,  as  I  have  said, 
contradicted  by  the  defendant ;  but  as  the  former  is  corroborated 
by  the  testimony  of  an  indifferent  person,  whose  character  is 
unimpeached,  we  cannot  hesitate  to  disregard  the  denial  of  the 
latter.  Besides,  I  think  the  whole  circumstances  of  the  trans- 
action further  corroborate  the  plaintiff's  representations. 

The  firm  to  which  the  alleged  sale  was  made  seems  to  have 
been  manufactured  for  the  occasion:  the  notes  given  for  the 
purchase,  instead  of  passing  directly  to  defendants,  were  given 
to  Button,  of  which  some,  to  the  amount  of  $2,700  or  $2,800, 
were  retained  by  him,  in  payment  of  an  alleged  indebtedness  of 
defendants  to  him  ;  and  the  remainder,  amounting  to  about 
$7,000,  were  given  back  to  Orrin  Benedict,  one  of  the  purchasers, 
for  an  alleged  indebtedness  to  him.  No  proof  whatever  is  of- 
fered to  show  the  existence  of  this  indebtedness  to  Button 
and  Orrin  Benedict,  except  their  incidental  assertions.  The 
defendants,  as  well  as  Sutton  and  Orrin  Benedict,  in  their  affi- 
davits, carefully  avoid  all  allusion  to  this  disposition  of  the 
notes ;  and  it  is  only  proved  by  William  F.  Taylor,  an  attorney 
in  Connecticut,  who  testifies  to  admissions  made  by  Sutton  and 
Orrin  Benedict,  at  an  examination  before  the  Superior  Court  of 
Fairfield  county,  in  that  State.  I  think  it  also  a  suspicious  cir- 
cumstance, that  although  there  was  a  written  transfer  of  the 
goods,  and  although  it  is  particularly  stated  that  it  was  intended 
the  new  firm  should  add  to  the  stock  and  continue  the  business 
precisely  as  before,  nothing  is  said  of  an  assignment  or  convey- 
ance of  the  premises  in  which  the  goods  were  situated  and  the 
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business  was  conducted.  It  is,  indeed,  alleged  that  they  took 
possession  ;  but  they  do  not  tell  us  how.  If  they  had  not  the 
legal  rj£ht  to  occupy  the  store,  if  it  still  remained  Benedict  & 
Farnam's,  and  if  the  goods  were  not  removed,  there  was  scarcely 
a  sufficient  legal  change  of  possession. 

Altogether  the  circumstances  are  confirmatory  of  the  state- 
ments alleged  to  have  been  made  by  Farnam,  in  the  presence 
of  Phillips  and  Moss. 

The  order  of  the  special  term  should  be  affirmed. 

ALLEN,  J.,  concurred. 

SUTHERLAND,  J. — I  do  not  concur  in  the  foregoing  opinion  or 
its  conclusion.  I  think  the  order  at  special  term  should  be  re- 
versed. 

Order  affirmed. 


WHITE  a.  MUNROE. 

Supreme  Court,  First  District ;  General  Term,  June,  1861. 
DISCOVERY  AND  INSPECTION. — APPEAL. 

An  order  (Code,  §  388)  granting  an  inspection  or  copy  of  books,  papers,  and  doc- 
uments relating  to  the  merits  of  the  suit,  rests  in  the  discretion  of  the  judge ; 
and  the  court  will  not,  on  appeal,  review  the  question  whether,  under  all  the 
circumstances,  the  case  was  a  proper  one  for  the  exercise  of  the  power. 

It  is  entirely  in  the  discretion  of  a  court  to  hear  a  renewal  of  a  motion  or  not. 
They  can,  as  they  may  deem  advisable,  hear  it  on  precisely  the  same  papers ; 
and  their  discretion  in  this  respect  cannot  be  reviewed  by  an  appeal  from  the 
order. 

Appeal  from  an  order  granting  an  inspection  of  books  and 
papers. 

BY  THE  COURT.* — CLERKE,  P.  J. — I  doubt  very  much  whether 
this  is  an  appealable  order.     If  it  is  made  pursuant  to  section 
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388  of  the  Code,  it  clearly  is  not.  The  very. language  of  the 
section  says,  the  court  "  may  in  their  discretion"  order  either 
party  "  to  give  to  the  other  an  inspection  or  copy,  etc.aof  any 
books,  papers,  and  documents,  etc." 

The  section  of  the  Revised  Statutes  relating  to  this  subject 
(2  Rev.  Stat.,  199,  §  21)  says,  "  The  court  shall  have  power  in 
such  cases,  as  shall  be  deemed  proper,  to  compel  any  party  to  a 
suit  pending  therein,  to  produce  and  discover  books,  papers,  and 
documents  in  his  possession  or  power,  relating  to  the- merits  of 
any  such  suit,  or  of  any  defence  therein." 

Does  not  this  necessarily  import  a  discretionary  power  in  the 
court  to  determine,  under  all  the  circumstances,  whether  the 
case  is  a  proper  one  for  the  exercise  of  dthe  power  ?  The  judge 
may  deem  it  proper  to  deny  the  application,  unless  the  party 
should  be  afforded  an  opportunity,  by  being  examined,  of  ac- 
companying the  production  with  a  statement  of  every  thing 
which  is  necessary  to  protect  him  from  consequences.  Or,  he 
may  think,  as  in  the  present  case,  where  the  defendants  live  in 
a  distant  and  foreign  country,  and  where  the  difficulties  of  ex- 
amining them  under  a  commission  would  be  very  great,  that  it 
was  eminently  proper  that  they  should  be  compelled  to  produce 
or  furnish  copies  of  the  required  papers.  But  this  entirely  de- 
pends upon  what  the  judge,  before  whom  the  application  is 
made,  may  consider  proper,  in  view  of  all  the  circumstances  of 
the  case. 

It  may  be  a  different  question  if  the  court,  on  an  application 
of  this  kind,  granted  an  order  to  make  a  general  search  and  ex- 
amination for  evidence,  among  the  private  books  and  papers  of 
his  adversary ;  such  as  has  been  called  in  England  an  "  in^efi- 
nite  search." 

But  the  Code  and  the  Revised  Statutes  give  the  power  to 
order  the  inspection  or  production  of  books,  papers^  etc.,  relat- 
ing to  the  merits  of  the  suit. 

It  is  not  denied  that,  in  the  cases  before  us,  the  papers  of 
which  copies  are  required  do  relate  to  the  merits  of  the  contro- 
versy. 

The  objection  is  made,  that  the  motion  was  a  renewal  of  a 
previous  motion,  and  that  although  the  latter  was  denied  with- 
out prejudice  to  renew,  the  second  motion  could  be  made  only 
on  new  grounds. 
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It  is  entirely  in  the  discretion  of  a  court  to  hear  a  renewal  of 
a  motion  or  not.  They  can,  as  they  may  deem  advisable,  hear 
it  on  precisely  the  same  papers.  This,  of  course,  will  be  rarely 
allowed ;  it  would  be  productive  of  most  serious  inconvenience ; 
but  still  there  may  be  occasions  which  would  render  it  essential 
to  justice.  In  motions  such  as  these,  not  appealable,  for  in- 
stance, a  grievous  wrong  may  be  committed  by  some  misappre- 
hension or  inadvertence  of  the  judge,  for  which  there  would  be 
no  redress  if  this  power  did  not  exist. 

If,  even,  I  did  not  think  these  cases  were  not  appealable,  I 
should  say  the  orders  were  properly  granted. 

The  appeals  should  be  dismissed,  with  $10  costs  in  both. 


COOK  a.  FAKMEK. 

Supreme  Court,  First  District;  General  Term,  June,  1861. 
SERVICE  BY  PUBLICATION. — AFFIDAVIT  OF  ABSENCE. 

An  affidavit  made  to  obtain  an  order  for  service  of  summons  by  publication  is  in- 
sufficient to  sustain  an  order  which  directs  publication  merely,  without  directing 
service  by  mail,  unless  such  affidavit  shows  the  fact  of  plaintiffs  inability  to 
discover  the  place  of  residence  of  the  defendant  sought  to  be  served. 

An  order  made  on  such  a  defective  affidavit  is  without  jurisdiction. 

f 

Appeal  from  an  order  denying .  motion  that  purchaser  com- 
plete purchase  on  £ale  in  partition. 

This  was  an  action  brought  for  the  partition  of  lands.  One 
of  tlie  defendants,  Josephine  A.  Demphill,  was  an  infant,  and 
resided  in  California.  By  the  plaintiff's  affidavit  to  obtain  an 
order  for  service  by  publication,  it  appeared  that  "  Josephine 
Demphill  resided  in  California,  but  her  present  place  of  resi- 
dence therein  deponent  was  unable  to  state."  On  this  affidavit, 
the  judge  made  an  order  that  it  appeared  to  his  satisfaction  that 
the  defendant  Josephine  could  not,  after  due  diligence,  be  found 
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within  the  State,  and  that  it  appeared,  in  like  manner,  that  the 
residence  of  Josephine  Demphill  neither  was,  nor  could  with 
reasonable  diligence  be,  ascertained  by  the  party  making  the 
application ;  and  he  directed  publication  of  the  summons,  with- 
out directing  service  on  the  party. 

After  judgment  and  sale,  the  purchaser  refused  to  complete 
his  purchase ;  and  a  motion  to  compel  him  to  do  so  was  denied 
by  Mr.  Justice  Ingraham  at  special  term.  (See  the  motion  re- 
ported, 11  Ante,  40.) 

From  his  decision  this  appeal  was  taken. 

Mr.  Arnoux,  for  the  appellants. 
Mr.  Parsons,  for  the  respondent. 

BY  THE  COURT.* — ALLEN,  J. — The  objection  to  the  title  is,  that 
one  of  the  infant  heirs-at-law  of  the  former  owner,  and  a  tenant 
in  common  of  the  premises  sold,  was  not  properly  served  with 
process. 

At  the  time  of  the  commencement  of  this  action  she  resided 
in  California,  and  was  and  still  is  an  infant  under  the  age  of 
twenty-one  years.  An  order  for  the  service  of  the  summons 
upon  her,  by  publishing  the  same,  was  made  by  Judge  Roose- 
velt, upon  the  affidavit  of  the  plaintiff,  an  aunt  of  the  infant 
defendant.  His  order  did  not  direct  a  deposit  of  the  summons 
and  complaint  in  the  post-office,  directed  to  the  defendant,  at 
her  place  of  residence.  The  affidavit  did  not  show,  nor  did  it 
appear  in  any  way,  that  the  residence  of  the  infant  was  unknown 
to  the  plaintiff,  and  could  not  with  reasonable  diligence  be  as- 
certained by  her.  (Code,  §  135.)  The  only  statement  in  the  affi- 
davit bearing  upon  the  question  is,  "  that  George  Demphill  and 
Josephine  Demphill  (the  infant)  resided  in  the  State  of  Califor- 
nia, but  their  present  place  of  residence  therein  deponent  is 
unable  to  state," — implying  that  she  had  known  where  they  had 
resided  at  one  time,  without  its  appearing  that  they  had  removed 
at  all  from  such  place  of  residence.  The  affidavit  is  entirely 
consistent  with  the  fact  that  they  had  resided,  within  the  knowl- 
edge of  the  deponent,  at  Beuicia,  or  any  other  given  place,  and 

*  Present,  CLERKK,  SUTHERLAND,  and  ALLIN,  JJ. 
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still  resided  there,  the  individual  making  the  affidavit  having 
no  reason  to  suppose  or  believe  that  they  had  removed,  but  ex- 
cusing herself  for  denying  present  knowledge  of  their  residence, 
by  reason  of  the  want  of  that  present  knowledge,  which  is  the 
result  of  an  actual  and  recent  visit  to  their  domicil. 

But,  conceding  that  the  affidavit  was  honestly  made,  and  the 
plaintiff  had  no  knowledge  or  belief  as  to  the  place  of  residence 
of  the  absentees,  the  statute  was  not  complied  with,  for  the  want 
of  evidence  that  their  residence  could  not  be  ascertained  "  with 
reasonable  diligence."  It  is  palpable  that  slight  diligence  only 
would  have  been  necessary  to  ascertain  where  they  resided. 
But  the  statutory  proceedings  for  acquiring  jurisdiction  of  ab- 
sent defendants  must  be  strictly  complied  with  to  give  the  court 
jurisdiction.  The  jurisdiction  is  strictly  statutory,  and  can  only 
be  acquired  in  the  mode  prescribed  by  the  statute.  (Hallett  a. 
Righters,  13  How.  Pr.,  43 ;  Brisbane  a.  Peabody,  3  Ib.,  109 ; 
Kendall  a.  "Washburn,  14  Ib.,  380.)  Even  admission  of  the 
service  of  process  out  of  the  State  is  ineffectual  to  give  the  court 
jurisdiction  in  personam.  (Litchfield  a.  Burwell,  5  How.  Pr., 
341 ;  and  see  Evertson  a.  Thomas,  Ib.,  45.)  As  the  infant  could 
not  convey  her  estate,  she  cannot  by  any  covenant  confer  juris- 
diction upon  the  court,  or  ratify  or  approve  the  order  of  sale. 
Her  power  of  attorney  to  Mr.  Lamar  is  a  nullity. 
•  The  order  at  special  term  must  be  affirmed  with  costs. 

X      I 


ALBURTIS  a.  DUDLEY. 

/Supreme  Court,  First  District;  At  Chambers,  July,  1861. 
COSTS  OF  ATTACHMENT.* 

On  an  attachment  under  the  Code,  if  the  attached  property  is  not  sold,  the  sheriff 
is  not  entitled,  as  matter  of  right,  to  poundage. 

*  In  GBLPBCK  a.  THE  LEATHER  CLOTH  COMPANY  (Supreme  Court,  First  District,  Gen- 
eral Term,  November,  1857),  the  question  whether,  in  an  action  in  which  a  warrant 
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He  cannot  tax  in  such  case,  as  matter  of  right,  more  than  eighty-two  cents. 

Five  dollars  for  levying,  and  two  dollars  per  day  for  keeper's  fees,  is  ample  reason- 
able compensation  for  the  sheriff's  services,  in  those  respects,  in  executing  an 
attachment. 

So  held,  where  the  property  attached  was  personal,  and  nothing  appeared 
showing  that  the  sheriff  was  put  to  any  trouble  or  expense,  further  than  sending 
a  subaltern  to  the  store  to  take  and  remain  in  charge  ;  and  it  did  not  appear 
that  there  was  any  difficulty  in  finding  or  getting  possession  of  the  property. 

Question  of  sheriff's  fees  submitted  to  the  court. 
The  facts  are  stated  in  the  opinion. 

BARNABD,  J. — In  this  case  an  attachment  was  issued  against 
the  property  of  defendant,  pursuant  to  the  Code,  for  $4,238,  and 
property  belonging  to  defendant  was  attached  thereunder. 
After  the  sheriff  had  been  in  charge  for  four  days,  the  property 
was  bonded.  m  The  sheriff  refused  to  deliver  up  the  property 
unless  the  bill  of  $70.79  was  paid. 

The  items  comprised  are : 

Service  of  attachment $  0.69 

"       "  copy  and  notice 2.00 

Compensation  (for  poundage) 56.10 

Four  days'  keeper's  fees,  $3 12.00 

$70.79 

The  243d  section  of  the  Code  (under  the  title  of  Attachments) 
provides,  "  The  sheriff  shall  be  entitled  to  the  same  fees  and 
compensation  for  services,  and  the  same  disbursements  under 
this  title,  as  are  allowed  by  law  for  like  services  and  disburse- 

of  attachment  has  been  issued,  if  the  action  is  settled  before  judgment  upon  an 
agreement  to  pay  the  debt  and  costs,  the  plaintiff  is  entitled  to  the  allowance  pre- 
scribed by  §  308  of  the  Code,  in  addition  to  the  regular  costs.  The  facts  of  the 
case  were,  that  the  action  was  on  contract,  and  a  warrant  of  attachment  was  issued 
in  it,  under  which  about  $6,000  worth  of  goods  were  attached.  Before  trial,  the 
action  was  settled,  the  plaintiffs  retaining  about  $4,000  worth  of  the  attached 
property,  and  the  defendant  agreeing  to  pay  taxable  costs. 

The  plaintiff  applied  at  special  term  for  an  extra  allowance  of  $60,  under  §  308 
of  the  Code,  which  was  granted.  The  defendant  appealed. 

Charles  Judson,  for  appellant. 
Bernard  Roelker,  for  respondent. 

After  full  argument,  the  order  was  affirmed  by  MITCHELL,  CLERKS,  and  PEA- 
BODY,  JJ. 
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ments,  under  the  provisions  of  chapter  5,  title  1,  part  2,  of  the 
Eevised  Statutes."  Section  33,  title  3,  chapter  10,  part  3,  Ke- 
vised  Statutes,  vol.  3,  p.  924,  4  ed.,  provides  for  the  fees  and 
charges  of  sheriffs.  One  of  these  provisions  is  as  follows :  "  For 
serving  an  attachment  against  the  property  of  a  debtor  under 
the  provisions  of  chapter  5  of  the  second  part,  or  against  a  ship 
or  vessel  under  title  8,  chapter  8,  part  3,  fifty  cents,  with  such 
additional  compensation  for  his  trouble  and  expenses  in  taking 
possession  of  and  preserving  the  property  attached  as  the  officer 
shall  certify  to  be  reasonable;  and  when  the  property  so  at- 
tached shall  afterwards  be  sold  by  the  sheriff,  he  shall  be  enti- 
tled to  the  same  poundage  on  the  sum  collected,  as  if  the  same 
had  been  made  under  an  execution." 

It  is  evident  that  unless  the  attached  property  be  sold,  the 
sheriff  is  not  entitled,  as  matter  of  right,  to  the  poundage. 

This  (no  sale  having  been  made  in  this  action)  disposes  of  the 
third  item  of  the  bill.  By  the  terms  of  this  provision  of  the 
Revised  Statutes,  fifty  cents  is  all  the  sheriff,  in  case  the  property 
be  not  sold,  can  claim  as  matter  of  right ;  all  further  compensa- 
tion depends  upon  what  shall  be  certified  by  the  officer  issuing 
the  warrant  to  be  reasonable. 

But  there  are  two  provisions  of  this  33d  section  which  may 
possibly  allow  the  sheriff,  as  matter  of  right,  the  further  sum  of 
thirty-two  cents.  I  refer  to  the  provision  allowing  twelve  and 
a  half  cents  for  returning  a  writ,  and  to  the  provision  allowing 
nineteen  cents  for  a  copy  of  a  writ.  As  these  amounts  are  so 
small,  I  will  not  take  time  to  inquire  whether  the  sheriff  is  en- 
titled to  them  as  matter  of  right  or  not,  but  shall  assume  he  is. 

I  shall,  therefore,  hold  in  this,  and  in  all  similar  cases,  that 
the  sheriff  can  tax,  as  matter  of  right,  only  eighty-two  cents. 

The  remaining  question  to  be  disposed  of  is,  what  sum  ought 
to  be  certified  as  a  reasonable  compensation  for  the  trouble  and 
expenses  of  the  sheriff  in  taking  possession  of  and  preserving 
for  four  days  $he  property  attached.  As  the  warrant  was  issued 
by  me,  I  am  the  proper  officer  to  give  the  certificate.  The 
property  attached  was  personal — nothing  appears  showing  that 
the  sheriff  was  put  to  any  trouble  or  expense  further  than  send- 
ing a  subaltern  to  the  store  to  take  and  remain  in  charge.  It 
does  not  appear  that  there  was  any  difficulty  in  finding,  or  when 
found,  getting  possession  of  the  property,  conceding  that  a 
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deputy-sheriff  went  in  the  first  instance  with  his  subaltern  and 
attachment,  and  put  the  man  in  charge.  I  think  $5  would  be 
ample  compensation  for  that  service,  and  $2  per  day  is  ample 
compensation  for  a  man  simply  taking  charge  of  and  watching 
the  property,  which  certainly  requires  no  extraordinary  skill  or 
talents. 

The  bill  is  therefore  taxed  at  $13.82, — 82  cents  as  matter  of 
right,  and  $13  certified  to  be  a  reasonable  compensation  for  the 
trouble  and  expenses  of  taking  possession  of  and  preserving  the 
property  attached. 


^ 

THE  MAYOR,  &c.,  OF  NEW  YORK  a.  THE  SECOND 
AVENUE  RAILROAD  COMPANY. 

Supreme  Court,  First  District;  General  Term,  June,  1861. 
MUNICIPAL  CORPORATION. — POWER  TO  IMPOSE  LICENSE-FEES. 

If  the  Common  Council  enter  into  a  specific  agreement  with  a  company,  prescrib- 
ing the  regulations  to  which  the  latter  shall  be  subject,  requiring  no  further 
license,  and  reserving  no  right  to  require  one,  they  are  excluded  by  their  con- 
tract from  afterwards  enacting  that  a  license  shall  be  a  condition  to  entitle  them 
to  run  their  cars.  Their  contract  is  nothing  more  or  less  than  a  license. 

The  Common  Council  of  the  city  of  New  York  entered  into  an  agreement  author- 
izing defendants'  assignors  to  construct  a  railroad  and  run  cars  in  certain  streets 
of  the  city.  The  agreement  recited  a  resolution  of  the  Common  Council,  re- 
quiring the  parties,  before  the  agreement  should  take  effect,  to  bind  themselves 
to  perform  its  stipulations,  and  also  "  all  such  other  regulations  or  ordinances 
as  may  be  passed  by  the  Common  Council  relating  to  the  said  railroad. ' ' 

Held,  that  this  reserved  to  the  Common  Council  the  power  of  regulating  the 
mode  of  running  the  road  for  public  safety  and  convenience,  but  it  did  not  re- 
serve to  them  the  right  to  require  any  license-fee  for  running  cars. 

Appeal  from  an  order  overruling  a  demurrer  to  an  answer. 
The  facts  are  fully  stated  in  the  opinion. 

BY  THE  COURT. — CLERKE,  P.  J. — This  action  is  brought  to  re- 
cover from  the  defendants,  as  owners  of  a  certain  railroad  car, 
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a  penalty  of  fifty  dollars  for  running  it  below  one  hundred-and- 
twenty-fifth-street  without  a  certificate  of  license,  according  to 
an  ordinance  of  the  Common  Council  requiring  every  passenger 
railroad-car  running  below  that  street  to  pay  into  the  city  treas- 
ury annually  the  sum  of  fifty  dollars,  "  for  a  license  or  certificate 
of  such  payment,  to  be  procured  from  the  mayor,"  under  the 
penalty  of  fifty  dollars  for  every  car  run  contrary  to  the  regula- 
tion, to  be  recovered  of  the  proprietors  of  the  car  by  the  corpo- 
ration attorney,  as  in  case  of  other  penalties. 

The  defendants  set  out  at  length  the  agreement  between  their 
assignors  and  the  corporation,  entered  into  on  the  15th  of  De- 
cember, 1852,  by  which  they  were  authorized  to  lay  rails  in 
certain  streets  and  run  their  cars  thereon ;  and  they  allege  that 
they  have  constructed  their  railroad  in  pursuance  of  said  agree- 
ment, that  they  have  in  all  respects  complied  with  its  terms  and 
conditions,  and  claim  that  they  have  full  authority  under  the 
agreement  to  run  their  cars  without  paying  fifty  dollars  annually 
for  a  license. 

The  agreement  contains  no  stipulation  on  the  part  of  the  de- 
fendants, or  their  assignors  to  pay  any  license  for  running  their 
cars,  nor  does  it  require  any  additional  action,  or  any  further 
assurance  or  authority,  to  enable  them  to  do  what  this  agree- 
ment, of  itself,  expressly  and  unconditionally  permits ;  unless  it 
may  be  considered  that  the  resolution  of  the  Common  Council, 
recited  in  the  agreement  and  made  a  part  of  it,  imports  a  liability 
to  pay  any  sums  which  the  Common  Council  may  thereafter 
think  proper  to  impose.  This  resolution  requires  that  the  par- 
ties shall,  before  the  permission  takes  effect,  enter  into  an  agree- 
ment with  the  mayor,  &c.,  of  the  city  of  New  York,  binding 
themselves  "  to  abide  by  and  perform  the  stipulations  and  pro- 
visions therein  contained,  and  also  all  such  other  regulations  or 
ordinances  as  may  be  passed  by  the  Common  Council  relating 
to  the  said  railroad." 

A  demurrer  to  the  answer,  as  not  constituting  a  defence,  was 
overruled  at  special  term. 

I.  Without  at  present  considering  the  effect  of  the^-eservation 
contained  in  the  resolution  above  referred  to,  the  first  question 
which  presents  itself  is,  whether  the  corporation  could,  without 
such  a  reservation,  require  the  defendants  to  take  out  and  pay 
for  a  license  after  the  execution  of  the  agreement. 
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If  an  agreement  of  this  kind  were  entered  into,  on  behalf  of 
a  sovereign  State  possessing  the  power  of  imposing  imposts  or 
taxes  for  the  support  of  government,  the  mere  permission  to  do 
a  certain  thing  would  not  exempt  the  grantees  from  liability  to 
any  tax,  to  which  persons  in  a  similar  occupation  were  made 
liable,  even  after  the  permission  was  given.  All  citizens  are 
liable  to  contribute  to  the  support  of  the  government  which 
protects  them ;  they  cannot  be  exempted  from  this  except  by  a 
special  provision  of  law;  and  it  would  be  just  as  reasonable  to 
suppose,  because  a  State  conveyed  land  in  fee  simple  absolute, 
with  covenants,  that  it  exempted  the  land  from  taxation,  as  to 
suppose  that  a  permission  like  that  involved  in  the  present  case 
exempted  the  defendants  from  the  payment  required,  if  it  was 
imposed  by  an  authority  possessing  the  taxing  power. 

But  no  municipal  corporation  of  the  present  age,  at  least  in 
this  country  and  in  England,  possesses  any  such  power.  The 
supreme  Legislature  of  the  State  could  not  constitutionally 
delegate  it.  The  Common  Council  has  full  authority,  indeed, 
by  virtue  of  the  charters  of  James  II.  and  Queen  Anne,  to  make 
laws,  orders,  and  ordinances  for  the  good-will,  oversight,  correc- 
tion, and  government  of  the  city,  and  may  impose  and  tax 
reasonable  fines  and  amercements  against  and  upon  all  persons 
offending  against  such  laws,  orders,  and  ordinances.  It  may, 
consequently,  limit  and  prescribe  the  rate  of  speed,  designate 
the  stations  or  places  where  they  should  stop,  and  require  them 
to  adopt  some  method  by  which  their  approach  may  be  made 
known  to  persons  crossing  the  street ;  and  as  it  may  be  indis- 
pensable to  the  public  safety  and  convenience,  that  railroad 
cars  should,  like  other  vehicles,  be  subject  to  supervisory  regu- 
lation, it  may  ordain  that  they  should  be  licensed ;  and  if  the 
company  should  neglect  to  take  out  the  license,  that  they  should 
be  subject  to  a  penalty.  But,  if  the  Common  Council  enter  into 
a  specific  agreement  with  a  company,  prescribing  the  regula- 
tions to  which  the  latter  shall  be  subject,  requiring  no  further 
license,  an(^  reserving  no  right  to  require  one,  I  think  they  are 
excluded  by  their  contract  from  afterwards  enacting  that  a  li- 
cense shall  be  a  condition  to  entitle  them  to  run  their  cars. 
This  contract  is  nothing  more  or  less  than  a  license. 

This  does  not  in  any  respect  gainsay  the  doctrine  laid  down 
in  the  Brick  Presbyterian  Church  a.  The  Mayor,  &c.,  of  New 
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York  (5  Cow.,  538),  and  in  Coates  a.  The  Mayor,  &c..  of  New 
York  (7  Ib.,  585).  I  do  not  deny  that  no  contract  entered 
into  by  the  Corporation  can  curtail  or  supersede  its  action  as  a 
legislative  body,  within  the  sphere  of  its  legislative  powers.* 


*  This  doctrine  was  again  held  and  illustrated  in  the  case  of  THE  MAYOR,  &c., 
OF  NEW  YORK  a.  BRITTON.  (Supreme  Court,  October  Term,  1844.)  The  opinion  in 
that  case,  which  has  never  before  been  published,  is  as  follows : — 

BY  THE  COURT. — NELSON,  C.  J. — The  charter  of  the  city  of  New  York  confers 
upon  the  defendants  many  powers  and  privileges  that  belong  to  them  in  common 
with  private  companies  or  individual  citizens,  which  they  hold  and  enjoy  in  the 
capacity  of  a  private  corporation.  Thus,  they  are  declared  to  be  able  in  law,  and 
capable  to  sue  and  be  sued,  implead  and  be  impleaded,  &c.,  in  all  manner  of  ac- 
tions, suits,  complaints,  pleas,  causes,  &c.,  in  as  full  and  ample  a  manner  as  any 
citizen  ;  and  shall  be  persons  capable  and  able  in  law  to  purchase  and  hold  mes- 
suages, houses,  buildings,  lands,  and  tenements,  in  fee  or  for  life  or  years,  or  in 
any  other  manner ;  and  alsw,  goods  and  chattels,  and  all  other  things  of  what 
kind  or  quality  soever ;  and  shall  and  may  give,  grant,  demise,  assign,  sell,  or 
otherwise  dispose  of  the  same,  as  to  them  shall  seem  meet  and  proper. 

The  charter  also  conferred  upon  them  the  ferries  on  both  sides  of  the  East  River, 
and  all  others  then  or  thereafter  to  be  erected  and  established  all  round  the  island, 
and  all  fees  and  perquisites  appertaining  and  belonging  thereto ;  also,  all  the 
ground  between  high  and  low  water  mark,  within  a  given  distance,  on  Long 
Island,  and  all  the  waste  unpatented  and  unappropriated  land  within  the  limits 
of  the  city,  together  with  the  rights  of  dockage,  wharfage,  and  all  rents,  issues, 
and  profits  arising  or  growing  out  of  the  same  ;  also  all  rivers,  creeks,  coves, 
ponds,  &c.,  fishing,  fowling,  hunting,  &c.,  and  all  mines,  minerals,  &c.,  within  the 
limits  of  the  city. 

These  grants,  and  many  others  that  might  be  enumerated,  constitute  a  large 
mass  of  private  rights  and  interests  in  various  descriptions  of  property,  real  and 
personal,  corporeal  and  incorporeal,  held  and  enjoyed  by  the  city  in  the  same  way, 
and  in  common  with  any  citizen  upon  whom  like  property  and  franchises  might 
have  been  conferred  ;  and  within  the  limit  of  the  grant  the  defendants  may  deal 
with  the  property,  in  their  management  and  disposition  of  the  same,  in  any  way 
that  would  be  lawful  for  an  individual  owner  ;  and  any  contracts  or  engagements 
entered  into  in  the  course  of  such  management  and  disposition,  would  be  as  obli- 
gatory upon  them  as  upon  an  individual. 

We  had  occasion  to  examine  this  subject  more  at  large  in  the  case  of  Baily  a. 
these  defendants  (3  Hill,  531),  in  which  case  we  held  that  the  grant  of  the  Legis- 
lature, authorizing  the  city  to  furnish  the  inhabitants  with  pure  and  wholesome 
water  by  means  of  the  Croton  Aqueduct,  was  the  grant  of  a  special  private  franchise, 
made  as  well  for  the  private  emolument  and  advantage  of  the  city,  as  for  the 
public  good  ;  and  that  the  defendants  quoad  hoc  were  to  be  regarded  as  a  private 
company,  and  to  be  dealt  with  accordingly.  That  they  stood  upon  the  same 'foot- 
ing in  this  respect  as  would  any  person  or  body  of  persons,  upon  whom  the  like 
special  franchise  had  been  conferred. 

The  rights  and  privileges  thus  granted  are  altogether  distinct  and  different 
from  those  in  which  the  defendants  are  invested  under  the  charter  as  a  municipal 
body.  The  latter  class  comprises  a  large  body  of  political  powers,  granted  solely 
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But  I  do  deny  that  the  right  to  establish  ordinances,  &c., 
for  the  good  rule  and  government  of  the  city,  and  to  provide 
penalties  for  their  breach,  confers  any  right  to  impose  a  tax. 

for  public  objects  and  purposes,  with  which  the  private  interest  and  estate  of  the 
defendants,  strictly  speaking,  have  no  concern  ;  these  powers  are  conferred  for  the 
benefit  of  the  city  as  a  community,  and  the  end  sought  to  be  attained,  its  good 
government. 

On  looking  into  the  charter,  it  will  be  found  to  embrace  an  extensive  grant  of 
political  power, — legislative,  executive,  and  judicial, — which,  so  far  as  granted,  rep- 
resent these  great  departments  of  the  State  government,  and  which  are  lodged 
with  the  defendants  in  their  capacity  as  a  municipal  corporation.  The  legislative 
power  is  conferred  upon  the  Common  Council.  That  body  is  empowered  "to 
frame,  constitute,  ordain,  make,  and  establish,  from  time  to  time,  all  such  laws, 
statutes,  rights,  ordinances,  and  constitutions,  which  to  them,  or  the  greater  part 
of  them,  shall  seem  to  be  good,  useful,  or  necessary  for  the  good  rule  and  govern- 
ment of  the  body  corporate."  Power  is  also  given  to  inflict  penalties  for  the  vio- 
lation of  any  ordinance  or  by-law  passed  by  this  bodj^ 

The  first  section  of  the  Act  of  1830  (Laws  of  1830, 125,  ch.  122)  also  declares  that 
the  legislative  power  shall  be  vested  in  a  Board  of  Aldermen  and  of  Assistants, 
who,  together,  shall  form  the  Common  Council  of  the  city  ;  and  the  seventeenth 
makes  the  mayor  the  head  of  the  executive  department,  whose  duty  it  shall  be  to 
recommend  to  the  Common  Council  all  such  measures  connected  with  the  police, 
security,  health,  cleanliness,  and  ornament  of  the  city,  and  the  improvement  of 
its  government  and  finances  ;  and  to  be  watchful  and  vigilant  in  causing  the  laws 
and  ordinances  of  the  city  government  to  be  duly  executed  and  enforced  ;  and  to 
keep  a  general  supervision  over  the  conduct  and  acts  of  all  subordinate  officers ; 
and  the  twenty-first  section  declares,  that  the  executive  business  of  the  Corporation 
shall  thereafter  be  performed  by  distinct  departments,  which  it  shall  be  the  duty 
of  the  Common  Council  to  organize  and  appoint  for  that  purpose.  This  duty  the 
Common  Council  have  performed,  and  had  before  the  date  of  the  covenant  or  con- 
tract in  question.  One  of  the  departments  thus  organized  under  the  statute  of 
1830,  is  "  The  Department  of  Cleaning  Streets." 

Now,  it  certainly  requires  no  argument  to  prove  that  the  powers  of  the  defend- 
ants, brought  into  exercise  in  forming  and  entering  into  the  covenant  and  stipu- 
lations in  question,  providing  for  cleaning  the  streets,  public  wharves,  and  piers 
of  the  city,  and  sweeping  the  same,  belonged  to  and  were  part  and  parcel  of  its 
legislative  and  executive  authority,  wholly  independent  and  disconnected  from 
the  particular  class  or  body  of  powers  having  reference  to  their  interest  and  affairs 
as  a  private  company.  The  proposition  was  scarcely  denied  on  the  argument. 
Indeed,  the  terms  and  conditions  of  the  several  covenants  and  stipulations  on  the 
part  of  the  plaintiffs  embraced  within  the  contract,  are  little  more  than  transcripts 
of  the  duties  of  the  office  of  superintendent  of  streets  in  the  city,  and  of  the 
street  inspectors  of  the  several  wards,  as  prescribed  in  the  second,  third,  and  fifth 
titles  of  chapter  10  of  the  Ordinances  of  the  Common  Council,  under  the  head  "  Of 
the  Department  for  Cleaning  Streets,"  passed  14th  May,  1839.  (By-laws  and  Or- 
dinances of  the  City  of  N.  Y. ,  63,  73. )  So  far  as  the  agreement  goes  to  the  regulation 
of  the  mode  and  manner  of  cleaning  and  sweeping  the  streets,  it  partakes  of  the 
legislative  power  of  the  city ;  and  so  far  as  it  fixes  upon  the  individuals  to  execute 
the  duties,  it  concerns  the  executive  authority  :  both,  however,  are  public  duties, 
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In  the  language  of  a  former  counsel  of  the  Corporation,  I  may 
reiterate  that  the  Common  Council  may  provide  that  vehicles 
of'  a  certain  description  shall  be  used,  rates  of  speed  may  be 

devolved  upon  the  defendants  in  their  municipal  character,  the  execution  of  which 
is  lodged  in  the  Common  Council.  Then  was  it  competent  for  this  body  to  tie  up 
and  embarrass  the  execution  of  their  public  duties,  whether  legislative  or  execu- 
tive, by  contract  or  otherwise  ?  In  other  words,  was  it  in  the  power  of  the  Com- 
mon Council  to  bind  its  legislative  capacities  by  any  private  arrangement  or  stip- 
ulations, so  as  to  disable  itself  from  enacting  any  law  that  might  be  deemed  essen- 
tial for  the  public  good  f 

The  proposition,  I  apprehend,  is  too  clear  for  argument.  It  requires  but  little 
reflection  to  see  that  if  this  could  be  done  by  that  body,  or  any  other  representing 
the  defendants,  there  would  soon  be  an  end 'of  all  legislation  in  the  city.  Every 
public  duty  being  the  subject  of  private  contract  or  arrangement,  like  the  one  in 
question,  might  be  placed  beyond  the  control  of  the  city  authorities  for  any  given 
length  of  time,  until  nothing  would  be  left  for  the  exercise  of  legislative  discre- 
tion ;  for  if  it  were  practicable  for  the  Common  Council  to  divest  themselves  of 
all  power  and  discretion  over  any  one  public  duty  of  which  they  are  made  the 
sole  depository  by  the  charter,  and  to  place  it  permanently  in  the  hands  of  another, 
I  do  not  see  but  the  same  thing  might  happen  to  all.  It  would  be  impossible  to 
distinguish. 

It  appears  to  me,  therefore,  if  we  had  no  decisions  on  the  subject,  a  considera- 
tion of  the  nature  of  these  duties,  and  the  object  and  purpose  for  which  granted, 
would  at  once  forbid  all  idea  of  any  power  on  the  part  of  the  Corporation  .to  divest 
itself  of  the  right  to  exercise  a  constant  control  and  supervision  over  the  execution 
of  them.  But  authorities  are  not  wanting  upon  the  point. 

In  the  case  of  the  Presbyterian  Church  a.  these  defendants  (5  Cow.,  538),  it  was 
expressly  determined  that  the  corporation  could  not  abridge  its  legislative  powers 
by  contract.  That  was  an  action  for  breach  of  a  covenant  of  quiet  enjoyment, 
which  the  city  had  entered  into  in  leasing  a  lot  of  land  to  the  plaintiffs.  An  or- 
dinance had  been  afterwards  passed  by  the  Common  Council  concerning  the  health 
of  the  city,  by  which  the  plaintiffs  were  prohibited  from  the  use  and  enjoyment 
of  the  property  for  the  purpose  for  which  it  had  in  part  been  conveyed.  This  was 
relied  on  as  a  breach  of  the  covenant.  The  court  say  they  (the  Corporation)  had 
no  power,  as  a  party,  to  make  a  contract  which  should  control  or  embarrass  their 
legislative  powers  and  duties  ;  that  their  enactments  in  their  legislative  capacity 
were  to  have  the  same  effect  upon  their  own  individual  acts  as  upon  those  of  any 
other  persons,  or  the  public  at  large. 

Again,  the  court  remark,  there  is  a  seeming  inconsistency  in  maintaining  that 
the  ordinance  constituted  no  breach  of  the  covenant,  where  both  were  made  by 
the  same  party.  But  the  solution  was,  that  the  defendants  had  no  power  to  limit 
their  legislative  discretion  by  covenant,  and  they  were  not  estopped  from  giving 
that  answer. 

The  same  doctrine  was  laid  down  in  the  case  of  Goszler  a.  The  Corporation  ot 
Georgetown  (6  Wheat.,  593).  "A  corporation,"  MARSHALL,  C.  J.,  observes,  "can 
make  such  contracts  only  as  are  allowed  by  the  acts  of  incorporation.  The  power 
of  this  body  to  make  a  contract  which  should  so  operate  as  to  bind  its  legislative 
capacities  forever  thereafter,  and  disable  it  from  enacting  a  by-law  which  the  Legis- 
lature enables  it  to  enact,  may  well  be  questioned.  We  rather  think  that  the 
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limited,  the  particular  places  in  which  they  shall  stop  may  be 
designated,  and  penalties  may  be  imposed  for  any  breach  of 
these  regulations.  This,  however,  is  a  very  different  power  from 
that  which  provides  that  vehicles  may  be  run,  if  a  certain  sum 
shall  be  paid ;  otherwise  they  shall  not  run.  This  is  only  a  tax- 
ing power  in  the  guise  of  establishing  ordinances  for  good  rule 
and  government.  Thus,  as  I  have  already  said,  the  Corporation 
may  ordain  that  all  public  vehicles  shall  be  licensed,  and  if  their 
proprietors  should  neglect  to  take  out  this  license,  that  they 
should  be  subject  to  a  penalty.  But  if  they  ordain  that  the 
proprietors  shall  pay  a  license-fee  for  the  privilege  of  running, 
and  not  as  a  penalty  for  disobedience,  it  is  an  attempted  exercise 
of  the  taxing  power,  which  no  subordinate  legislative  body  under 
our  institutions  can  possess.  The  license  to  run,  in  the  present 
instance,  had  been  granted  by  solemn  agreement,  and,  of  course, 
in  running  pursuant  to  that  license  or  agreement,  the  defendants 
violated  no  ordinance,  so  as  to  have  made  themselves  liable  to 
the  imposition  of  a  penalty. 

II.  Is  any  such  right  reserved  in  the  agreement  under  consid- 
eration in  the  present  case  ? 

A  resolution,  as  we  have  before  noticed,  was  passed  during 
the  negotiation  between  the  parties,  that  the  assignors  of  the 
defendants  should  bind  themselves  to  abide  by  and  perform  the 
stipulations  and  provisions  contained  in  the  agreement,  and 
"  also  all  such  other  regulations  or  ordinances  as  may  be  passed 
by  the  Common  Council  relating  to  the  railroad." 

Now,  if  the  agreement,  of  itself,  confers  the  right  to  run  in  a 
certain  manner  through  a  specified  portion  of  the  city,  no  sub- 
corporation  cannot  abrogate  its  own  legislative  powers."  (See,  also,  Stuyvesant  a. 
The  Mayor,  &c.,  of  New  York,  7  Cmo.,  588.) 

If  the  foregoing  view  be  correct,  of  which  I  cannot  entertain  a  doubt,  then  the 
pleas  constitute  a  complete  defence  to  the  action.  Take  the  covenant  in  question 
in  any  point  of  view  presented,  either  as  proceeding  from  and  founded  upon  a  pub- 
lic ordinance  of  the  Common  Council,  or  as  a  private  contract  entered  into  be- 
tween them  and  the  plaintiffs,  involving  subject-matters  belonging  to  their  legis- 
lative duties,  the  subsequent  legislative  act  of  that  body  had  the  effect  to  repeal 
the  one  and  abrogate  and  annul  the  other.  The  remaining  question  is  one  of 
pleading.  The  third  and  fourth  counts,  I  am  of  opinion,  are  defective,  in  not 
averring  the  performance  of  the  covenants  and  stipulations  on  the  part  of  the 
plaintiffs,  assumed  by  them  to  be  kept  and  performed  as  a  condition  precedent  to 
any  right  or  claim  to  the  stipulated  compensation  for  their  services. 

Judgment  for  the  defendants  on  all  the  demurrers. 
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sequent  enactment  can  curtail  this  right. .  The  agreement  itself, 
I  repeat,  is  a  license.  By  this  agreement  the  Common  Council 
has  thought  proper  to  give  the  defendants  liberty,  or  license,  to 
run  their  cars.  It  could  not,  therefore,  have  been  in  the  con- 
templation.of  either  of  the  parties  to  the  agreement  that  any 
further  license  should  be  necessary.  The  license  given  by  the 
agreement  was  unqualified  ;  and,  therefore,  the  ordinance  incor- 
porated into  that  agreement — by  which  the  defendants  are  bound 
to  abide  by  all  other  regulations  or  ordinances,  as  may  be  there- 
after passed  by  the  Common  Council — could  not  have  included 
a  regulation  or  ordinance  requiring  any  additional  license.  If 
this  was  intended,  the  requirement  should  be  expressed  in  spe- 
cific terms. 

Preceding  the  introduction  of  this  resolution,  provisions  were 
set  forth  relative  to  the  mode  of  laying  the  rails,  keeping  the 
streets  in  and  about  them  in  repair,  confining  the  propelling 
power  to  horses,  regulating  the  number  of  times  the  cars  should 
be  run  during  the  day,  and  between  what  hours,  and  providing 
that  they  should  be  run  as  much  oftener  as  public  convenience 
may  require,  "  under  such  directions  as  the  Common  Council 
may  from  time  to  time  prescribe ;"  also,  prescribing  limits  to 
the  rate  of  fare,  and  reserving  to  the  Corporation  the  right  to 
regulate  the  fare  for  the  whole  length  of  the  road,  when  com- 
pleted to  Harlem  River. 

Immediately  following  this  comes  the  resolution,  that  the 
parties  shall,  in  all  respects,  "  comply  with  the  directions  of  the 
street-commissioner  and  of  the  Common  Council,  in  the  building 
of  the  road,  and  in  other  matters  connected  with  the  regulation 
of  the  road."  This  is  followed  by  the  ordinance  on  which  I  have 
been  commenting ;  and  I  have  no  doubt  that  the  words  "  other 
regulations  and  ordinances,"  which  it  contains,  meant  such  ordi- 
nances or  regulations  as  the  Common  Council  may  afterwards 
think  necessary  for  the  regulation  of  the  road,  in  regard  to  the 
public  safety  and  convenience.  It  gives  the  Common  Council 
the  power,  in  certain  respects,  to  make  further  necessary  or  ex- 
pedient provisions  for  the  regulation  of  the  road :  it  by  no  means 
imports  a  right  to  nullify  the  license  which  the  agreement  it- 
self gives. 

It  reserved  the  right,  in  short,  to  regulate  the  mode  of  running, 
not  to  nullify  the  privilege  of  running  altogether ;  for  this  would 


372  ABBOTTS'  PKACTICE  EEPOETS. 

The  Mayor,  &c.,  of  New  York  a.  The  Second  Avenue  Railroad  Company. 

be  the  effect  of  allowing  the  Common  Council  to  impose  a 
license-fee  upon  the  company  :  it  would  be  allowing  the  plain- 
tiffs to  say,  "We  now  order  you  no  longer  to  run  your  cars  unless 
you  pay  us  a  heavy  fine  or  penalty,  although  we  have  already 
promised  that  you  should  run  without  requiring  the  payment 
of  any  sum.  If  they  have  the  right  to  impose  the  payment  of 
fifty  dollars,  they  have  the  right  to  impose  any  greater  sum, 
which  may  be  so  oppressive  as  to  make  it  no  longer  worth  while 
to  continue  running  the  cars,  and  thus  in  effect  rescinding  the 
agreement,  without  any  violation  of  it  on  the  part  of  the  defend- 
ants. The  power  to  impose  this  fine  not  being  reserved  in  the 
agreement,  and  the  Common  Council  not  having  the  power  to 
impose  a  tax,  the  claim  of  the  plaintiffs  is  therefore  not  sus- 
tained. The  plaintiffs  cannot  object  to  the  assignment  of  the 
agreement  by  the  original  parties  to  the  defendants.  Since 
the  date  of  the  assignment  the  defendants  have  constructed 
the  railroad,  have  in  all  respects  complied  with  the  terms  and 
conditions  of  the  agreement,  and,  during  a  period  of  several 
years,  have  been  recognized  and  dealt  with  by  the  plaintiffs 
as  the  proprietors  of  the  road  and  the  assignees  of  the  original 
parties. 

The  order  of  the  special  term  should  be  affirmed  with  costs, 
and  there  should  be  judgment  of  dismissal  of  the  complaint. 

SUTHEKLAND,  J. — I  look  upon  the  question  raised  by  the  de- 
murrer in  this  case  as  a  question  of  property,  of  vested  rights, 
resting  on  or  secured  by  grant  or  contract. 

The  resolutions  and  agreement  set  up  in  the  defendants'  an- 
swer were  in  effect  the  grant  of  a  valuable  franchise  or  property. 
The  agreement  was  not  only  in  effect,  but  in  form,  a  contract ; 
and  the  franchise,  which  is  the  subject  of  it,  is  as  much  within 
the  protection  of  the  Constitution  as  any  other  property  or  right 
resting  on  or  derived  from  contract.  (Dartmouth  College  a. 
Woodward,  11  Wheat.,  511.) 

The  question  of  the  power  of  the  Common  Council,  independ- 
ent of  the  State  Legislature,  to  make  this  grant  or  contract,  is 
not  in  this  case — it  is  not  raised  by  the  demurrer.  This  action 
for  the  penalty  of  $50  under  the  ordinance  of  the  31st  of  De- 
cember, 1858,  affirms,  or  at  least  assumes,  the  right  of  the  de- 
fendants to  run  their  cars,  and  to  enjoy,  or  exercise,  the  fran 
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chise  originally  granted  by  paying  the  license-fees  exacted  by 
that  ordinance. 

The  question  of  the  right  of  the  original  grantees  to  assign  to 
the  defendants,  is  not  in  the  case.  This  action  affirms,  or  at 
least  assumes,  the  right  of  the  original  grantees  to  assign,  for  it 
assumes  the  present  right  of  the  defendants  to  run  their  cars 
under  the  original  grant  or  contract  by  paying  the  license-fees 
and  taking  out  the  certificates  of  license. 

The  franchise  granted  is  of  course  held  by  ,the  defendants,  and 
is  to  be  enjoyed  by  them,  upon  the  terms  and  conditions  specified 
in  the  grant  or  contract ;  and  I  think  the  question  in  the  case 
really  is,  whether  from  the  grant,  contract,  or  agreement  itself, 
it  can  fairly  be  inferred  that  the  plaintiff  intended  to  reserve  the 
right,  thereafter,  at  any  time,  and  from  time  to  time,  to  impose 
the  payment  of  these  license-fees  without  limitation  as  to  amount, 
and  thus  impair,  if  not  utterly  destroy,  the  franchise  granted. 

But  it  is  suggested,  that  irrespective  of  the  terms  and  condi- 
tions of  the  contract,  the  plaintiffs  had  a  right  to  impose  the 
payment  of  these  license-fees — that  the  ordinance  imposing  them 
was  and  is  an  act  of  legislation — that  the  plaintiffs  cannot  grant 
away  their  right  of  legislation — that  the  grant  to  the  assignors 
of  the  defendants  of  the  franchise  in  question  must  be  presumed 
to  have  been  made  subject  to  the  right  thereafter  to  impose  the 
payment  of  those  license-fees  as  a  legislative  act ;  and  the  cases 
of  The  Brick  Presbyterian  Church  a.  The  Mayor,  &c.  (5  Cow., 
538),  and  of  Coates  a.  The  Mayor,  &c.  (7  /&.,  585),  are  referred 
to  as  sustaining  this  principle. 

I  do  not  doubt  that  grants  of  property  or  franchises  by  the 
city  corporation  must  be  deemed  to  be  made  and  received  sub- 
ject to  the  right  of  future  municipal  police  regulations,  the  same 
as  if  granted  by  an  individual ;  and  this  is  the  principle  estab- 
lished by  the  cases  in  5th  and  7th  Cowen. 

In  the  case  in  5th  Cowen,  the  ordinance  prohibiting  the  use 
of  the  premises  as  a  cemetery  was  strictly  a  municipal  law  or 
police  regulation,  authorized  by  an  act  of  the  Legislature.  But 
suppose  the  ordinance,  instead  of  prohibiting  the  use  of  the 
premises  as  a  cemetery,  had  imposed  a  license-fee  of  fifty  dollars 
for  each  body  thereafter  to  be  interred  in  the  premises,  would 
the  court  have  held  such  an  ordinance  a  repeal  of  the  covenant 
for  quiet  enjoyment?  I  think  not.  No  one  can  fail  to  see,  I 
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think,  that  such  a  decision  would  have  done  violence  to  justice 
and  the  Constitution  by  destroying  the  contract  between  the 
parties. 

No  doubt  the  grant  of  a  ferry  franchise  would  be  deemed  to 
be  made  subject  to  such  future  municipal  police  regulations  or 
laws  as  the  public  safety  or  health  might  require ;  and  an  ordi- 
nance absolutely  prohibiting  the  use  of  the  ferry  during  the 
prevalence  of  an  infectious  or  contagious  disease,  might  be 
justly  held  not  at  all  to  interfere  with  the  covenant  for  quiet 
enjoyment  in  the  lease  or  grant  of  the  ferry.  But  would  the 
city  corporation,  after  leasing  a  ferry  for  a  certain  term,  at  a 
certain  rent,  have  a  right  to  impose  a  license-fee  of  fifty  dollars 
for  each  ferry-boat  used  ?  It  is  plain  it  would  not,  independent 
of  the  contract.  And  yet  it  appears  to  me  that  that  is  the  pre- 
cise question  in  this  case,  irrespective  of  the  express  terms  and 
conditions  of  the  contract. 

The  distinction  must  be  taken  between  a  general  municipal 
law  or  ordinance  for  the  public  safety  or  good,  and  a  law  (if  you 
choose  to  so  call  it)  or  ordinance  for  the  pecuniary  benefit  of  the 
city  corporation  as  a  legal  entity  or, person  capable  of  granting 
property,  and  entering  into  a  contract  with  reference  to  it.  No 
doubt  the  city  corporation  has  power  to  impose  a  license-fee  for 
the  use  of  public  carriages ;  but  the  question  is,  whether,  after 
having  licensed  a  public  carriage  for  a  certain  fee  for  a  certain 
term,  or  for  a  certain  term  without  the  payment  of  any  fee,  it 
has  a  right  during  the  term  to  impose  the  condition  of  the  pay- 
ment of  an  additional  license-fee  in  the  former  case,  or  of  any 
license-fee  in  the  latter  case,  without  having  reserved  such 
rights.  Plainly  not,  if  the  license  is  deemed  to  be  a  valid  sub- 
sisting contract. 

I  presume  public  lands  might  in  efifect  be  granted  by  an  act 
of  Congress  or  of  the  State  Legislature  without  the  formality  of 
a  patent  or  other  instrument.  Of  course  such  lands,  after  the 
grant,  would  be  taxable  by  general  laws  imposing  taxes.  But 
could  Congress  or  the  State  Legislature,  by  a  special  law,  im- 
pose as  a  condition  of  .enjoying  the  lands  so  granted,  the  pay- 
ment of  a  certain  annual  sum  of  money  as  rent  or  as  a  tax  for 
the  use  of  the  land  ?  I  think  not,  although  the  act  of  Congress 
or  of  the  Legislature  would  not  be  in  the  form  of  a  grant  or 
contract. 
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The  question  whether  the  plaintiffs  can  recover,  independent 
of  the  act  of  1854,  affirming  the  grant  to  the  defendants'  assign- 
ors, is  not  in  this  case. 

The  right  to  revoke  the  grant  itself  is  one  thing ;  the  right  to 
affirm  it,  or  at  least  to  assume  its  existence,  and  at  the  same 
time  to  impair  or  destroy  its  value,  is  another  thing.  I  am  free 
to  say,  however,  that  I  do  not  see  upon  what  principle  it  could 
be  claimed  that  the  grant  could  be  revoked  at  the  mere  will  of 
the  Corporation. 

If  the  plaintiffs  have  a  right  to  impose  a  license-fee  of  $50  for 
each  car,  they  have  a  right  to  impose  a  license-fee  of  $5000  for 
each  car,  and  thus  they  could  utterly  destroy  their  own  executed 
gift,  if  no  consideration  was  paid  for  the  grant.  Or  if  a  consid- 
eration and  a  large  one  was  paid,  they  could  thus,  under  the 
form  of  a  license-fee,  exact  such  other  and  further  consideration 
as  they  saw  fit. 

I  presume  that  an  executed  gift  can  no  more  be  revoked  or 
repudiated  than  a  bargain  and  sale.  Besides,  if  the  grant  could 
originally  have  been  called  a  gift,  the  defendants  under  it  have 
built  their  road,  it  must  be  assumed,  at  large  expense,  and  thus 
they  have  a  large  vested  interest  under  the  grant. 

Upon  the  whole,  upon  the  grounds  which  have  been  above 
barely  suggested,  I  am  of  the  opinion  that  the  plaintiffs'  right 
to  recover  in  this  action  must  rest  exclusively  upon  the  terms 
and  conditions  of  the  written  contract;  and  as  I  agree  with 
Judge  Clerke  in  his  construction  of  the  written  contract,  I  also 
concur  in  the  conclusion  to  which  he  has  arrived,  that  the  order 
of  the  special  term  should  be  affirmed  and  the  complaint  dis- 
missed with  costs. 

INGKAHAM,  J.  (dissenting). — The  questions  argued  in  this  case 
arise  upon  a  demurrer  to  the  answer  of  the  defendants. 

The  plaintiffs  claim  to  recover  a  penalty  of  fifty  dollars  against 
the  defendants  for  a  violation  of  the  corporation  ordinance  for 
licensing  railroad  cars,  which  prohibited  the  running  of  cars  in 
the  city,  without  such  license,  under  such  penalty. 

The  answer  admits  all  the  facts  set  up  in  the  complaint,  and, 
by  way  of  defence,  sets  up  an  agreement  made  between  the 
plaintiffs  and  Denton  Pearsall  and  others,  granting  them  per- 
mission to  lay  the  railroad  track  through  the  Second  Avenue, 
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in  pursuance  of  resolutions  of  the  Common  Council,  and  claim- 
ing that  they  have  full  power  to  run  their  cars  upon  their  said 
railroad  without  paying  any  license-fee. 

To  this  answer  the  plaintiffs  demur. 

There  is  nothing  in  the  resolutions  of  the  Common  Council 
making  the  grant,  nor  in  the  lease  executed  in  pursuance  of  such 
resolutions,  which  specially  exempts  the  defendants  from  the 
payment  of  fees  for  such  licenses,  or  from  the  necessity  of  taking 
out  licenses,  if  required  so  to  do  by  law.  The  question,  there- 
fore, must  be  decided  upon  the  broad  ground  that  the  Corpora- 
tion have  no  power  to  require  a  license  to  be  taken  out  in  regard 
to  the  using  of  railroad  cars ;  or  that  the  grant  to  the  parties 
who  originally  received  it,  by  not  reserving  the  right  to  impose 
such  license  when  required  by  law,  relieved  the  defendant  from 
any  obligation  to  take  Dut  such  license,  even  if  the  Common 
Council  had  authority  to  require  it  in  other  cases. 

Upon  the  first  question  I  think  there  can  be  no  doubt.  It  is 
not  to  be  expected  that  in  the  ancient  charters  of  the  city  special 
reference  should  be  made  as  to  modes  of  conveyances  not  then 
in  existence,  or  even  thought  of ;  but  in  the  Montgomery  char- 
ter ample  provision  is  made  for  the  passage  of  all  laws,  ordi- 
nances, and  statutes  which  to  them  shall  seem  good,  useful,  or 
necessary  for  the  good  rule  of  the  citizens,  inhabitants,  and  res- 
idents of  the  said  city,  and  for  the  further  public  good,  common 
profit,  trade,  and  better  government  and  rule  of  said  city. 
(Section  14  of  the  Montgomery  Charter.) 

The  same  section  also  authorized  the  Common  Council  to  or- 
dain such  penalties  as  they  should  think  necessary  against  per- 
sons who  should  offend  against  such  laws. 

The  powers  granted  by  this  charter  in  regard  to  passing  laws 
and  ordinances  for  the  good  government  of  the  city  has  never 
been  taken  away  or  limited  by  legislative  enactments.  On  the 
contrary,  laws  have  frequently  been  passed  confirmatory  of  such 
powers,  or  extending  them  where  doubt  existed  as  to  the  extent 
of  them ;  and  although  many  of  those  laws  were  unnecessary,  I 
know  of  none  in  which  any  attempt  was  made  to  take  away  the 
powers  thus  conferred,  except  so  far  as  the  inspection-laws  on 
the  sale  of  merchandise,  &c.,  were  abrogated  by  the  Constitu- 
tion. 

The  right  to  require  licenses  for  public  carriages  used  for  the 
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conveyance  of  passengers  is  necessarily  embraced  in  the  powers 
above  referred  to.  And  while  the  exercise  of  this  power  in 
regard  to  stages,  omnibuses,  carriages,  and  other  modes  hereto- 
fore in  use  is  not  objected  to,  I  see  no  good  reason  why  the  same 
should  not  be  extended  to  railroad  cars,  simply  because  they 
are  driven  on  rails  laid  in  the  streets.  The  question  is  as  to  the 
power  of  the  Common  Council  to  require  a  license,  irrespective 
of  the  charge,  as  a  mere  police  regulation.  The  fee  to  be 
charged  for  it  is  a  mere  collateral  matter,  not  affecting  the  right 
to  require  a  license. 

The  other  question  is,  whether  the  grant  of  the  franchise  of 
laying  rails  through  the  Second  Avenue  to  the  assignors  of  the 
defendants,  prevents  the  plaintiffs  from  passing  an  ordinance  re- 
quiring the  defendants  to  take  out  such  license. 

I  suppose  it  to  be  well  settled  that  a  corporation  in  dealing 
with  its  property,  or  in  making  contracts  in  regard  thereto,  as 
well  as  in  making  grants  of  its  property  or  franchises,  is  only  to 
be  regarded  as  an  individual ;  that  all  such  grants  and  contracts, 
when  made  by  them,  are  to  be  made  subject  to  the  general  legis- 
lation of  the  city  and  of  the  State,  and  that  it  is  not  necessary 
in  such  grants  to  reserve  any  right  to  legislate  on  subjects  con- 
nected therewith. 

The  conveyance  of  a  lot  of  land  by  the  city  to  an  individual, 
with  all  the  covenants  of  warranty  and  quiet  enjoyment,  does 
not  relieve  the  owner  from  paying  taxes  which  are  annually  im- 
posed upon  it.  The  conveyance  of  a  house  and  lot  would  not 
prevent  the  Common  Council  from  increasing  the  tax  for  water 
to  be  imposed  thereon. 

The  grant  of  a  ferry  franchise  would  not  prevent  the  Common 
Council  from  any  general  legislation  in  regard  to  the  ferries, 
which  by  law  is  within  their  powers,  although  such  legislation 
might  operate  injuriously  to  the  grantees. 

The  right  of  the  Common  Council  thus  to  legislate,  even  to 
the  injury  of  grantees  holding  under  them,  has  been  the  subject 
of  adjudication. 

In  the  case  of  the  Brick  Presbyterian  Church  a.  The  Mayor, 
&c.,  of  New  York  (5  Cow.,  538),  it  was  held  that  a  grant  of 
land  by  the  Corporation  for  the  purpose  of  a  cemetery,  with  a 
covenant  of  quiet  enjoyment,  did  not  prevent  the  passage  of  an 
ordinance  prohibiting  interments  in  that  part  of  the  city  where 
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the  land  was  situated.  Chief  Justice  Savage  says,  "  In  ascer- 
taining their  rights  and  liabilities  as  a  corporation  or  as  an  in- 
dividual, we  must  not  consider  their  legislative  character." 
Their  enactments  in  their  legislative  capacity  are  to  have  the 
same  effect  upon  their  individual  acts  as  upon  those  of  any  other 
person. 

The  same  rule  was  laid  down  in  Coates  a.  The  Mayor,  &c. 
(7  Cow.,  585). 

These  cases,  however,  not  only  hold  that  the  grant  does  not 
prevent  the  subsequent  passage  of  a  by-law  at  variance  with  it, 
but  they  go  farther,  and  deny  the  power  of  the  Corporation, 
acting  in  regard  to  their  property,  to  make  any  grant  or  cove- 
nant which  would  be  at  variance  with  their  subsequent  legisla- 
tion. 

In  the  case  in  5  Cowen,  at  page  540,  Chief  Justice  Savage 
says,  referring  to  the  Corporation,  "They  had  no  power,  as  a 
party,  to  make  a  contract  which  should  jcontrol  or  embarrass 
their  legislative  capacity." 

So  in  Milhau  a.  Sharp  (17  Barb.,  435),  Mr.  Justice  Harris 
held  that  a  clause  in  a  grant  of  a  railroad,  giving  the  right  to 
charge  a  particular  rate  of  fare,  was  in  violation  of  the  authority 
conferred  upon  them  to  regulate  the  rates  of  fare,  and  says : 
"  The  members  of  the  Common  Council  by  which  this  resolu- 
tion was  adopted  were  not  authorized  thus  to  invade  the  legis- 
lative power  of  their  successors." 

And  in  New  York  and  Harlem  Railroad  Company  a.  The 
Mayor,  &c.,  of  New  York  (1  Hilt.,  588),  HILTON,  J.,  says :  "  The 
Corporation  cannot  surrender  (any  power  conferred  by  law)  into 
the  hands  of  private  individuals,  or  of  a  private  corporation, 
and  any  attempt  to  do  so  without  such  authority  would  be  ut- 
terly void." 

The  act  of  1854,  confirming  the  grant  to  the  defendants  and 
other  grantees  under  these  grants  by  the  Common  Council,  was 
not  intended,  and  did  not  operate,  to  extend  the  grant  beyond 
the  terms  of  it.  It  left  them  still  liable  and  subject  to  the  gen- 
eral legislation  of  the  city,  which  did  not  deprive  them  of  the 
rights  therein  granted. 

The  judgment  appealed  from  should  be  reversed,  and  judg- 
meBt  ordered  for  the  plaintiffs  on  the  demurrer,  with  leave  to 
defendants  to  amend  their  answer  on  payment  of  costs. 
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Supreme  Court,  Fourth  District ;  General  Term,  Jan.,  1861. 
ATTACHMENT. — LIEN  AND  PRIORITY. 

"Where  several  attachments,  issued  under  the  Code  of  Procedure,  against  the  same 
defendant,  are  actually  levied  on  the  same  property,  the  one  first  delivered  to 
the  sheriff  has  priority,  though  it  was  the  one  last  levied.* 

The  provision  of  2  Revised  Statutes,  366,  §§  14,  15,— that  in  the  case  of  the  de- 
livery of  several  attachments  out  of  courts  of  record  against  the  same  defendant, 
the  one  first  delivered  should  have  preference,  notwithstanding  a  levy  on  the 
same  property  might  be  first  made  under  another  attachment  or  execution, — 
applies  to  attachments  under  the  Code  of  Procedure  ;  but  the  attachment  first 
delivered  must  be  actually  levied  on  the  same  property  in  order  to  gain  such 
priority. 

Appeal  from  order  directing  the  sheriff  in  the  application  of 
moneys  collected  by  him  under  attachments. 

Two  actions  were  brought  against  the  defendant  by  different 
plaintiffs  at  about  the  same  time.  Each  plaintiff  on  the  same 

*  The  following  cases  further  illustrate  the  subject.  Where  a  sheriff  has  two 
executions  against  the  same  defendant,  and  having  levied  part  of  the  amount  of 
the  prior  execution,  proceeds,  after  the  return-day  of  that  execution,  to  make 
another  levy,  he  must  apply  the  sum  thus  made  to  the  junior  execution.  (Slin- 
gerland  a.  Swart,  13  Johns.,  255 ;  S.  P.,  Vail  a.  Lewis,  4  lb.,  450.) 

If  two  executions  are  duly  delivered  to  the  sheriff,  and  he  levies  under  the  one 
last  delivered,  the  one  first  delivered  will  nevertheless  take  precedence,  provided 
an  actual  levy  be  made  under  it,  before  a  sale  of  the  goods  under  the  other. 
(Camp  a.  Chamberlain,  5  Den.,  198.) 

If,  after  levy,  the  goods  be  sold  under  a  subsequent  execution,  the  money  must 
be  applied  to  the  first.  (Eussell  a.  Gibbs,  5  Cow.,  390  ;  and  see  Rowe  a.  Richard- 
son, 5  Barb.,  385,  and  1  T.  B.,  729.) 

Money  collected  by  sale  of  goods  upon  two  executions  delivered  together,  is- 
sued upon  judgments  docketed  at  the  same  time,  is  to  be  applied  equally,  until 
the  smaller  one  is  satisfied.  (Campbell  a.  Ruger,  1  Cow.,  215.) 

If,  after  execution  delivered  to  the  sheriff,  but  before  levy,  a  constable  levy  and 
sell,  under  a  justice's  execution,  the  purchaser  will  hold  against  the  sheriff. 
(Marsh  a.  Lawrence,  4  Cow.,  461.  To  the  same  effect  is  2  Rev.  Slat.,  366,  §  16.) 

Where  a  constable,  having  notice  that  the  sheriff  had  received  an  execution, 
and  being  forbidden  to  interfere,  nevertheless  levied  an  attachment  before  levy  of 
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day  obtained  an  order  in  his  action,  granting  an  attachment  under 
the  provisions  of  the  Code  of  Procedure  against  the  property  of 
the  defendant. 


the  execution, — Held,  that  the  execution  must  take  preference.  (Wells  a.  Mar- 
shall, 4  Cow.,  411.) 

Where  a  deputy  levied,  and  then,  by  consent  of  the  plaintiff  in  the  execution, 
allowed  a  delay,  and  subsequently  the  under-sheriff  levied  on  and  sold  the  same 
property  under  a  junior  execution,  a  motion  to  compel  the  application  of  the  pro- 
ceeds to  the  former  execution  was  denied,  leaving  plaintiff  to  his  action  against 
the  sheriff.  (Barstow  a.  Thorne,  2  How.  Pr.,  64.) 

The  delivery  of  the  execution  to  the  sheriff  binds  the  goods ;  so  that  where 
goods,  after  the  delivery,  but  before  actual  levy,  are  removed  by  the  debtor  into 
another  county,  and  there  taken  and  sold  by  the  sheriff  of  that  county,  under  a 
junior  execution,  though  the  bona-fide  purchaser  at  such  sale  acquires  a  valid  title 
to  the  goods,  yet  the  proceeds  in  the  hands  of  the  sheriff  will  be  ordered  to  be 
applied  first  to  the  first  execution.  (Lambert  a.  Paulding,  18  Johns.,  311.) 

Though  the  judgment  should  be  docketed  before  execution  is  issued,  where  the 
execution  is  sent  to  the  sheriff  at  the  same  time  that  the  transcript  is  sent  to  the 
clerk,  but  is  received  by  him  before  the  judgment  is  docketed,  the  execution  takes 
priority  from  the  time  of  the  docketing.  (Stoutenburgh  a.  Vandenburgh,  7  Haw. 
Pr.,  229.) 

An  execution  against  all  the  members  of  a  partnership  takes  precedence  of  a 
prior  execution  against  an  individual  member.  (Crane  a.  French,  1  Wend.,  311; 
Dunham  a.  Murdock,  2  lb.,  553  ;  S.  P.,  Matter  of  Smith,  16  Johns.,  102 ;  and  see 
Schrughama.  Carter,  12  Wend.,  131.) 

If,  after  levy  on  the  execution  against  an  individual  member,  the  sheriff  re- 
ceives an  execution  against  the  firm,  he  should  sell  on  the  latter  ;  and  if  there  is 
no  surplus,  may  return  the  former  nulla  bona.  (Dunham  a.  Murdock,  2  Wend.,  553.) 

But  where  the  execution  against  the  firm  comes  to  the  sheriffs  hands  so  short 
a  time  before  the  sale  that  the  sale  is  had  upon  the  individual  execution  alone, 
the  proceeds  cannot  be  diverted  to  the  execution  against  the  firm.  (Fenton  a. 
Folger,  21  Wend.,  676.) 

The  attachment  under  the  Code  is  a  lien,  not  on  all  defendants'  property,  but 
only  on  such  as  is  actually  levied  on.  (Learned  a.  Vandenburgh,  8  How.  Pr.,  77  ; 
affirming  S.  C.,  7  lb.,  379.) 

The  lien  of  an  attachment  on  land  under  the  Code,  as  well  as  under  2  Rev. 
Stat.,  377,  dates  from  the  time  of  the  seizure  of  the  property  attached,  and  from 
that  time  only.  (Burkhardt  a.  Sanford,  7  How.  Pr.,  329  ;  and  see  6  Hill.,  363.) 

Where  successive  attachments  were  delivered  to  the  sheriff,  who,  under  the 
earlier,  returned  that  he  had  attached  all  the  personal  property  of  defendant,  and 
personal  property  only,  and  under  the  later  he  returned  that  he  had  attached  all 
the  real  and  personal  property, — Held,  that  the  returns  were  conclusive,  and  gave 
the  later  process  priority  over  the  former  as  to  the  real  property.  (Learned  a. 
Vandenburgh,  7  How.  Pr.,  379  ;  8  lb.,  77.) 

Attachments  under  the  Code  do  not  bind  all  the  debtor's  property  in  the  county 
from  the  time  of  issue,  but  only  that  levied  on,  and  from  the  time  of  levy,  so  that 
where  a  junior  attachment  is  levied  first,  it  has  preference.  (Supreme  Ct.,  Sp.  T., 
1854,  Parker  a.  Smith,  2  Liv.  Law  Mag.,  770.) 

See,  also,  Patterson  a.  Perry,  10  Ante.,  82. 
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The  attachment  issued  in  the  suit  of  the  plaintiff  Yale  was 
delivered  to  a  deputy-sheriff  in  the  evening,  and  on  the  same 
evening  was  levied  by  him  on  defendant's  property.  The  at- 
tachment in  the  suit  of  the  other  plaintiff,  the  Oswegatchie  Bank, 
had  been  delivered  to  another  deputy  of  the  same  sheriff,  at  an 
earlier  hour  of  the  same  day,  but  was  not  levied  until  the  fol- 
lowing day,  when  it  was  levied  upon  the  same  property. 

The  property  attached  was  sold,  and  the  proceeds  being  in- 
sufficient to  pay  both  the  judgments  which  were  subsequently 
recovered  in  these  actions,  the  plaintiff  Yale  moved  for  an  order 
directing  the  sheriff  to  satisfy  his  execution  first ;  but  the  motion 
was  denied,  and  he  appealed. 

Dart  &  Tappan,  for  the  appellant.  The  provisions  of  3  Rev. 
Stat.,  5  ed.,  645,  §§  14,  15,  have  no  application  to  attachments 
under  the  Code  of  Procedure.  The  attachments  under  the  Re- 
vised Statutes  are  jurisdictional  writs,  but  that  provided  by  the 
Code  is  a  mere  provisional  remedy,  and  creates  no  lien  until  an 
actual  seizure.  Priority  is  determinable  by  the  time  of  actual 
levy.  (Burkhardt  a.  Sanford,  7  How.  Pr.,  329 ;  Learned  a. 
Yandenburgh,  8  /&.,  77 ;  affirming  S.  C.,  7  /&.,  379.  See,  also, 
Houghton  a.  Ault,  16  11.,  77 ;  S.  C.,  8  Abbotts!  Pr.,  89.) 

J.  H.  Brinkerhoof,  for  the  respondent. 
I 

BY  THE  COUKT.* — ROSEKRANS,  J. — The  Revised  Statutes  pro- 
vided for  the  issuing  of  attachments  against  property  in  various 
cases  as  a  remedy  for  the  collection  of  debts.  This  process 
could  be  issued  against  absconding,  concealed,  and  non-resident 
debtors  (3  JRev.  Stat.,  5  ed.,  78) ;  against  debtors  confined  for 
crimes  (/£.,  90) ;  against  ships  and  vessels  (/J.,  795) ;  and 
against  foreign  corporations  (75.,  754 ;  2  /#.,  3  ed.,  553).  In 
all  these  cases,  except  the  last,  the  proceedings  were  for  the 
benefit  of  all  the  creditors  of  such  debtors,  and  all  persons  who 
had  liens  against  such  ships  and  vessels ;  and  each  of  the  stat- 
utes provided,  in  substance,  if  not  in  terms,  that  the  proceed- 
ings were  to  be  taken  under  the  process  first  issued.  In  rela- 
tion to  proceedings  against  absconding,  concealed,  and  non- 
resident debtors,  the  statute  provided  (3  Ib.,  85,  §  41)  that  if, 
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after  the  issuing  of  any  warrant  of  attachment,  any  other  war- 
rant should  be  issued  and  levied  upon  any  property  of  the 
debtor,  such  subsequent  warrant  and  service  should  be  deemed 
to  be  a  part  of  the  proceedings  upon  the  first  application,  in 
the  same  manner  as  if  such  subsequent  warrant  had  been  issued 
by  the  officer  who  granted  the  first  warrant.  In  the  proceed- 
ings against  ships  and  vessels,  no  second  warrant  could  be 
issued,  unless  the  first  was  superseded  (/£>.,  797,  §  7) ;  but  the 
proceedings  by  attachment,  against  foreign  corporations,  were 
for  the  sole  benefit  of  the  plaintiff  in  the  suit,  commenced  by 
the  issuing  of  the  process.  (2  /£>.,  3  ed.,  553,  §  15.)  This  was 
the  only  case  under  the  Revised  Statutes  where  a  suit  could  be 
commenced  in  a  court  of  record  by  attachment,  and  the  only 
instance  in  which  the  proceeding  was  for  the  sole  benefit  of 
the  plaintiff.  The  statute  expressly  provided  that  the  property 
seized,  or  the  proceeds  of  such  portion  as  should  be  sold,  should 
be  kept  to  answer  the  judgment  which  might  be  obtained  in 
the  suit.  (II.,  554,  §  21,  3  ed. ;  3  /&.,  757,  §  19.)  The  statute 
(3  75.,  645,  5  ed.,  §§  14, 15), — which  provided  that  if  there  should 
be  one  or  more  executions,  and  one  or  more  attachments  against 
the  property  of  the  same  defendant,  or  if  there  be  several  at- 
tachments, that  the  one  first  delivered  to  an  officer  to  be  exe- 
cuted shall  have  preference,  notwithstanding  a  levy  might  be 
first  made  under  another  attachment  or  execution, — had  refer- 
ence solely  to  attachments  against  foreign  corporations.  It 
speaks  of  process  "  issued  out  of  a  court  of  record  against  the 
same  defendant,"  which  language  is  only  applicable  to  a  party 
against  whom  a  suit  is  commenced.  Under  the  Revised  Stat- 
utes the  absconding,  concealed,  or  non-resident  debtor,  or  the 
imprisoned  debtor,  or  the  owner  of  the  ship  or  vessel  against., 
which  process  of  attachment  was  issued,  were  neither  of  them 
defendants ;  nor  were  such  attachments  issued  out  of  a  court  of 
record.  They  were  issued  by  certain  officers  out  of  court,  act- 
ing as  commissioners,  and  not  as  a  court.  It  had  been  the  law 
ever  since  the  Statute  of  Frauds  was  enacted  (29,  ch.  2),  that, 
instead  of  a  debtor's  goods  being  bound  by  execution  from  the 
test  of  the  writ,  they  should  only  be  bound  from  the  delivery 
of  the  writ  to  the  sheriff;  and  that,  in  the  case  of  several  writs 
against  the  same  defendant,  that  which  first  came  to  the  sheriff's 
hands  should  be  first  satisfied.  (Smallcorn  a.  Sheriff  of  Lon- 
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don,  Comb.)  428.  The  facts,  points,  and  names  of  the  parties 
in  this  case,  are  said  to  be  all  mistaken  by  Comberback  (4 
East)  540) ;  but  the  correct  report  will  be  found  in  1  Ld. 
Ray.)  252  ;  1  Salk.)  320  ;  Comyns,  35  ;  see,  also,  Hutchineon 
a.  Johnson,  1  T.  J?.,  727 ;  Jones  a.  Atherton,  7  Taunt.)  57.) 
There  is  a  strong  analogy  between  the  attachment  which  is  to 
secure  the  defendant's  goods,  to  answer  the  plaintiffs  judg- 
ment, and  an  execution  issued  to  obtain  satisfaction  of  the 
plaintiff's  judgment.  The  principal  difference  is  in  the  point 
of  time  in  the  progress  of  the  suit  at  which  they  are  issued. 
The  purpose  of  the  two  writs  is  the  same.  There  was,  there- 
fore, a  manifest  reason  for  placing  both  kinds  of  process  upon 
the  same  footing,  and  establishing  a  rule  by  which  the  priority 
of  both  should  be  determined  in  cases  where  several  writs  of 
both,  or  either  kind,  against  the  same  defendant,  should  be 
issued  to  the  same  officer. 

The  statute  effecting  this  object  has  never  been  repealed,  but 
has  been  continued  in  force  expressly  by  section  17  of  the  first 
article  of  the  Constitution  of  the  State,  and,  as  to  executions,  by 
section  291  of  the  Code.  The  Code  (section  227  and  following) 
has  added  to  the  number  of  cases  in  which  the  preliminary 
process  by  attachment  in  court  suits  can  be  resorted  to  for  the 
collection  of  debts,  and  in  which  the  process  is  solely  for  the 
benefit  of  the  plaintiff  in  the  action.  It  secures  property  to  an- 
swer the  judgment  which  he  may  obtain ;  it  includes  actions  for 
the  recovery  of  money,  against  foreign  corporations,  or  against 
non-resident  defendants,  or  absconding  or  concealed  debtors,  or 
any  person  or  corporation  about  to  remove  any  of  his  or  its 
property  from  the  State,  or  defendants  who  have  assigned, 
disposed  of,  or  secreted,  or  are  about  to  assign,  dispose  of, 
or  secrete  any  of  their  property,  with  intent  to  defraud  their 
creditors. 

There  is  nothing  in  the  Code  inconsistent  with  the  provision 
of  the  Revised  Statutes,  regulating  the  priority  of  attachments 
where  several  are  delivered  to  the  same  officer  against  the  same 
defendant,  and  a  levy  is  made  by  virtue  of  all  upon  the  same 
property.  The  difference  between  the  Revised  Statutes  and  the 
Code,  as  to  the  extent  of  the  levy  to  be  made  under  the  old  and 
new  attachments,  cannot  affect  the  question  of  preference  where 
the  attachments  are  levied  upon  the  same  property.  The  prop- 
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erty  levied  upon,  or  attached,  is  only  held  by  and  from  the  date 
of  the  seizure.  (6  Hill,  363  ;  Burkhardt  a.  Stanford  and  others, 
7  How.  Pr.,  329  ;  Learned  a.  Yandenburgh,  75.,  379  ;  8  II., 
77.)  In  the  last  case,  PARKER,  J.,  says :  "  It  (the  attachment) 
is  not  of  itself  a  lien  on  property,  but  only  on  such  property  as 
is  levied  upon  under  it.  In  this  respect  it  is  like  an  execution 
against  personal  property ;  but  as  to  real  property  it  is  different 
from  an  execution,  because,  under  an  attachment,  the  lien  de- 
pends upon  an  actual  levy,  whereas  under  an  execution  it  exists 
by  virtue  of  the  previous  docket  of  the  judgment  on  which 
the  execution  was  issued."  The  rule  prevails  in  regard  to  exe- 
cutions, that  where  a  levy  is  made  by  virtue  of  one,  and  after- 
wards another,  against  the  same  defendant,  comes  to  the  hands 
of  the  same  officer,  the  levy  already  made  shall  inure  to  the 
benefit  of  the  plaintiff  in  the  second  execution,  and  be  regarded 
as  made  under  it.  This  rule  does  not  seem  to  be  applicable  to 
attachments.  Under  each  attachment  there  must  be  an  actual 
levy  or  seizure.  This  is  the  rule  even  as  to  real  estate,  and  the 
return  of  the  writ,  or  the  inventory  attached,  is  the  evidence  of 
the  seizure.  The  case  of  Learned  a.  Yandenburgh  (supra),  upon 
these  principles,  is  not  inconsistent  with  the  ruling  in  the  case 
under  consideration  at  special  term.  In  that  case  the  surplus 
money  on  sale  of  the  defendant's  property,  which  was  the  subject 
of  contention,  arose  from  the  sale  of  his  real  estate.  Five  attach- 
ments had  been  issued  by  as  many  different  plaintiffs  on  different 
days,  between  the  1st  and  12th  days  of  April,  under  all  of  which 
the  sheriff  had  seized  all  the  personal  property  of  the  defendant. 
On  the  17th  of  April  another  attachment  in  favor  of  Mallary 
and  Ingalls  was  issued,  under  which  the  sheriff  attached  the 
same  personal  property,  and  all  the  real  estate  of  the  defend- 
ant. The  personal  property  was  sold,  and  did  not  satisfy  all 
the  judgments  in  the  actions  in  which  attachments  had  been 
issued,  before  the  17th  of  April.  Three  hundred  and  seventy- 
five  dollars  was  realized  from  the  sale  of  the  real  estate,  and  the 
court  held  that  it  should  be  applied  to  the  payment  of  the  judg- 
ment in  favor  of  Mallary  and  Ingalls,  in  preference  to  those  in 
favor  of  parties  who  had  had  attachments  issued  prior  to  that 
of  Mallary  and  Ingalls,  because  the  former  had  not  secured  any 
lien  by  their  attachments,  which  were  levied  only  upon  the  per- 
sonal estate.  This  left  the  real  estate  free  for  the  operation  of 
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the  attachment  of  Mallary  &  Ingalls,  on  whose  behalf  alone 
it  was  attached.  HARRIS,  J.,  says,  in  the  same  case  (7  How. 
Pr.,  382) :  "  "When  several  attachments  have  been  served  upon 
the  same  property,  the  priority  of  their  respective  liens  must 
be  determined,  I  suppose,  by  the  order  in  which  the  attach- 
ments were  delivered  to  the  sheriff."  In  this  case,  the  several 
attachments  were  served  upon  the  same  property,  and  in  ac- 
cordance with  the  provisions  of  the  Revised  Statutes,  already 
referred  to,  and  the  opinion  of  Mr.  Justice  Harris,  above 
quoted,  the  attachment  first  delivered  is  entitled  to  priority, 
although  the  seizure  of  the  property  was  first  made  under  the 
attachment  which  was  subsequently  issued. 

The  order  of  the  special  term  should  be  affirmed,  with  $10 
costs. 


PITT  a.  DAVISOK 

Supreme  Court,  First  District;  Special  Term;  September,  1861. 

JUDGMENT. — AMENDMENT  AS  TO  RELIEF. — COMMITMENT  FOE 
CONTEMPT. 

If,  pending  an  action  for  a  specific  performance  of  a  contract  relative  to  the  con- 
veyance of  land,  a  mortgage  on  the  premises  in  controversy,  executed  before  the 
commencement  of  the  suit,  be  foreclosed,  and  the  premises  sold  under  the  judg- 
ment of  foreclosure,  the  judgment  in  the  action  for  specific  performance  should 
recite  such  fact,  and  in  place  of  decreeing  a  specific  performance  should  decree 
a  compensation  in  damages.  A  judgment  for  damages  in  such  case  could  not 
be  enforced  by  a  proceeding  for  a  contempt.  It  would  be  a  final  decree  for  the 
payment  of  money,  which  the  plaintiff  might  enforce  by  execution. 

The  court  has  power  to  amend  a  decree  which  did  not  contain  such  a  recital,  on  a 
direct  and  proper  application  for  that  purpose.  If  such  an  amendment  would 
involve  an  inquiry  into  facts  dehors  the  record,  the  inquiry  may  be  made  by  an 
order  of  reference  or  otherwise.  It  seems  that  there  is  no  objection  to  the  de- 
fendant's including  in  the  motion  to  amend  the  decree,  a  further  notice  of  motion 
to  vacate  or  amend  the  proceedings  subsequent  thereto,  and  to  be  discharged 
from  arrest.  Such  error,  however,  cannot  be  corrected  or  disregarded  on  a  col- 
lateral motion, — e.  g.,  a  motion  to  discharge  from  a  commitment  for  contempt. 

An  attachment  to  commit  a  party  for  contempt  is  not  necessarily  a  nullity,  because 
the  order  to  show  cause  was  not  personally  served  on  the  defendant,  and  he 
had  no  notice  of  it  prior  to  the  adjudication  on  the  question  of  contempt. 
Vou  XIL— 25 
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The  provision  of  3  Kev.  Stat.,  5  ed.,  60,  §§  3,  5,  intends  that  the  order  sho»ld 
be  personally  served  on  the  accused  party,  but  the  court  may,  on  special  grounds, 
dispense  with  such  personal  service. 

Motion  to  discharge  from  imprisonment. 

This  was  a  motion  made  to  discharge  the  defendant,  Erastus 
Davison,  who  was  in  confinement  in  jail,  on  a  final  commitment 
issued  on  a  final  decree  in  a  suit  in  equity,  wherein  this  court 
ordered  a  certain  lot,  and  house  thereon,  situated  in  the  city  of 
New  York,  to  be  conveyed  by  the  defendant  to  the  plaintiffs. 

The  defendant  in  question,  about  three  years  after  the  order 
for  commitment  was  made,  was  arrested  for  refusing  to  comply 
with  the  order  committing  him.  He  alleged  as  a  reason  for  his 
inability,  that  the  property  in  question,  before  the  decree  was 
made,  had  been  sold  by  virtue  of  a  foreclosure  of  a  mortgage 
on  the  premises  at  the  time  the  said  suit  was  commenced. 

He  now  moved  for  a  discharge  of  his  imprisonment  on  two 
grounds : 

1.  He  had  no  notice  of  the  proceedings  adjudging  him  guilty 
of  contempt  for  refusing  to  comply  with  the  decree. 

2.  The  sale  of  the  property  and  parting  with  its  title  before 
decree  made. 

J.  V.  Loomis,  for  the  motion. 

D.  McMahon  and  Nelson  Chase,  for  the  plaintiffs,  opposed. 

SUTHERLAND,  J. — I  do  not  think  it  would  be  regular  or  proper 
for  me  to  permit  the  final  decree  in  this  action  to  be  attacked 
collaterally  on  this  motion  ;  but  it  is  very  plain,  from  the  papers 
submitted  on  the  motion,  that  the  decree  was  and  is  erroneous 
in  form  and  substance,  and  I  think  I  must  infer,  from  facts  con- 
ceded on  the  motion,  that  the  imprisonment  of  the  defendant, 
Erastus  Davison,  was  and  is  a  consequence  of  such  error. 

Assuming  that  the  plaintiffs  had,  when  the  action  was  com- 
menced, a  proper  case  for  a  decree  of  specific  performance,  yet, 
by  the  subsequent  foreclosure  sale  and  conveyance,  under  the 
mortgage,  which  Erastus  Davison  had  executed  prior  to  the 
commencement  of  the  action,  it  had  become,  when  the  decree 
was  made,  impossible  for  him  to  convey  to  the  plaintiffs.  The 
decree  should  have  recited  the  reason  and  fact  of  such  impossi- 


NEW  YOKE.  38T 


Pitt  a.  Davison. 


bility,  and  in  place  of  decreeing  a  specific  performance,  should 
have  decreed  compensation  in  damages.  (Moss  a.  Elruendorf, 
11  Paige,  277 ;  Woodward  a.  Harris,  2  Barb.,  439.) 

Had  the  decree  been  for  compensation  in  damages,  instead 
of  a  decree  for  a  specific  performance,  I  do  not  think  it  could 
have  been  enforced  by  a  proceeding  as  for  a  contempt.  It 
would  then  have  been  a  final  decree  for  the  payment  of  money, 
and  the  plaintiffs  might  have  enforced  it  by  execution.  (3  JKev. 
Stat.,  5  ed.,  849,  §  1,  subd.  3  ;  11.,  269,  §  66 ;  Rockway  a.  Copp, 
2  Paige,  578.)  I  cannot  doubt  the  power  and  duty  of  the  court 
to  amend  the  decree  on  a  direct  and  proper  application  for  that 
purpose,  in  the  respect  spoken  of.  It  is  true,  such  amendment 
would  involve  an  inquiry  into  facts  dehors  the  record ;  but  such 
inquiry  could  be  made  by  an  order  of  reference  or  otherwise. 
There  might  be  doubt  whether  a  court  of  errors  or  of  appeals 
could  make  the  amendment ;  but  I  cannot  doubt  the  power  of 
the  same  court  which  made  the  decree  to  make  or  allow  such 
amendment  as  the  facts  might  warrant.  (Cooper  a.  Bissell,  15 
Johns.,  318.) 

It  is  strange,  indeed,  that  the  court,  in  ignorance  of  the  facts, 
should  ever  have  been  permitted  to  decree  an  impossibility. 
Having  done  so,  it  would  be  quite  as  strange  if  the  defendant 
must  remain  in  prison  during  the  remainder  of  his  life,  for  not 
performing  an  impossibility.  If  any  error  was  committed  in 
making  the  decree,  it  cannot  be  said  to  be  an  error  of  the  court, 
in  point  of  law,  but  an  error  arising  from  the  omission  of  a  fact. 

From  the  papers  before  me,  it  does  not  appear  that  the  fact 
of  the  reason  of  the  impossibility  of  the  defendant  to  convey 
any  interest  or  title  to  the  premises  was  brought  to  the  notice 
of  the  court  when  the  decree  was  made,  by  the  report  of  the 
referee  or  otherwise.  It  appears  to  me,  that  upon  the  decree 
being  amended,  in  accordance  with  the  supposed  facts,  the 
subsequent  proceeding  as  for  a  contempt,  to  enforce  the  decree 
as  it  now  is,  must  fall. 

I  do  not  intend  to  prejudge  the  question  of  amendment  on 
this  motion,  for,  as  I  have  said,  I  do  not  think  it  proper  or  reg- 
ular to  permit  the  decree  to  be  attacked  collaterally  on  this 
motion ;  and,  besides,  on  a  direct  motion  to  amend,  other  and 
further  facts  may  appear ;  but  in  denying  the  defendant's  mo- 
tion to  be  discharged  from  imprisonment,  I  think  it  proper  to 
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distinctly  say,  that  for  +he  reasons  above  stated  the  motion  is 
denied,  without  prejudice  to  his  right  to  move  to  have  the  decree 
amended,  and  all  subsequent  orders  and  proceedings  vacated  or 
amended  as  he  shall  be  advised,  and  with  leave  to  renew  this 
motion  to  be  discharged  from  imprisonment,  upon,  or  subsequent 
to,  such  amendment  being  allowed,  or  upon  the  order  or  precept 
by  which  he  was  committed  to  prison  being  vacated.  I  see  no 
objection  to  the  defendant's  including  the  motions  to  amend  the 
decree,  to  vacate  or  amend  the  subsequent  proceedings,  and  to 
be  discharged  from  imprisonment,  in  one  notice  of  motion,  or 
order  to  show  cause. 

I  am  not  satisfied  that  the  order  or  precept  by  which  the  de- 
fendant was  committed  to  prison  can  be  treated  as  a  nullity, 
even  assuming  that  the  order  to  show  cause  was  not  personally 
served  on  the  defendant,  and  that  he  in  fact  had  no  notice  of  it 
prior  to  the  adjudication  on  the  question  of  contempt.  The 
statute  (3  Rev.  Stat.,  5  ed.,  850,  851,  §§  3  and  5)  no  doubt  in- 
tends that  the  order  to  show  cause,  &c.,  should,  as  a  general 
rule,  be  served  personally  on  the  accused  party ;  but  as  at  pres- 
ent advised,  I  am  not  prepared  to  hold  that  the  court  may  not, 
on  special  grounds,  dispense  with  such  personal  service.  (2 
Barb.  6%.,  278 ;  Albany  City  Bank  a.  Schennerhom,  9  Paige, 
374.) 

The  motion  must  be  denied,  without  costs,  and  without  preju- 
dice, and  with  leave  to  renew,  as  above  stated^ 


COLT  a.  WHEELER. 

New  York  Common  Pleas;  Special  Term,  May,  1861. 
SECURITY  FOE  COSTS. 

The  practice  of  the  New  York  Common  Pleas,  in  respect  to  the  proper  order  re- 
quiring security  for  costs — stated. 

A  bond  filed  for  security  for  costs  in  the  New  York  Common  Pleas,  must  be  proved 
or  acknowledged  as  a  deed  of  real  estate. 
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Motion  to  set  aside  judgment  for  irregularity. 
The  facts  are  stated  in  the  opinion. 

BRADY,  J. — The  practice  of  this  court  on  applications  to  com- 
pel security  for  tjosts,  and  to  be  relieved  from  a  stay  of  proceed- 
ings, during  the  twenty  days  allowed  by  the  statute  within 
which  to  except  to  the  sureties,  does  not  seem  to  be  understood. 
The  order  to  file  security  should  be  in  the  alternative,  that  is, 
to  file  security  within  twenty  days,  or  show  cause,  on  some  day 
during  the  twenty  days,  why  security  should  not  be  filed.  The 
object  of  making  the  time  to  show  cause  during  the  running  of 
the  twenty  days,  is  to  enable  the  plaintiff  to  show,  at  an  early 
day,  that  he  is  not  a  non-resident,  and  thus  relieve  himself  of 
the  stay  which  would  otherwise  continue  during  the  twenty 
days,  if  he  were  not  a  non-resident,  and  did  not  intend  to  give 
the  security.  The  order  having  been  granted,  however,  and  the 
plaintiff  being  a  non-resident  of  the  State,  and  therefore  obliged 
to  give  security  for  costs,  he  may  serve  a  copy  of  his  bond, 
copies  of  affidavits  of  justification,  and  a  notice  of  two  days  that 
the  sureties  will  appear  and  justify.  This  being  then  done,  and 
the  sureties  justifying,  the  stay  will  be  vacated.  This  proceed- 
ing is  under  the  56th  rule  of  this  court,  adopted  prior  to  the 
Code,  and  which  has  not  since  been  changed.  The  Code  has 
not  made  any  provision  on  the  subject  of  security  for  costs,  by 
non-resident  plaintiffs,  and  the  statute  not  having  been  repealed, 
the  practice  continues  as  it  existed  before  the  Code.  (See  §  468 
of  the  Code.)  If  the  notice  of  justification  be  not  served  with 
the  bond,  then  the  plaintiff  cannot,  if  stayed  by  the  order  re- 
quiring security  to  be  file'd,  proceed  in  the  action  until  notice 
of  exception  is  served,  and  an  affidavit  of  justification  is  also 
served  after  such  exception,  as  contemplated  by  the  Revised 
Statutes.  (3  Rev.  Stat.,  910,  5  ed.) 

Another  formality  has  been  added  by  rule  6  of  this  court, 
adopted  Aug.  4,  1858,  which  provides  that  all  bonds  shall  be 
proved  or  acknowledged  in  like  manner  as  deeds  of  real  estate, 
before  the  same  shall  be  received  or  filed ;  and  it  is  now  neces- 
sary that  a  bond  filed  for  the  security  of  the  defendant's  costs 
should  be  proved  or  acknowledged.  In  this  case  the  bond  was 
not  acknowledged,  and  was  returned  for  that  reason. 
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The  defect  was  not  remedied,  and  the  plaintiff  entered  judg- 
ment upon  the  expiration  of  the  time  to  answer,  but  before  the 
expiration  of  the  twenty  days  after  service  of  the  order  requir- 
ing security  to  be  filed.  The  judgment  is  irregular,  therefore, 
and  must  be  set  aside.  The  original  order  in  this  case  provided 
for  a  stay  of  proceedings  until  the  filing  of  the  bond ;  and  if 
the  bond  had  been  regular  in  form,  the  judgment  would  have 
been  regular.  The  statute  (section  3)  contemplates  an  order 
staying  proceedings,  not  only  until  the  security  is  filed,  but 
until  the  sureties  shall  justify,  if  excepted  to. 

The  judgment  must  be  set  aside,  as  irregular,  with  $10  costs 
to  defendant,  to  abide  the  event.  » 


JACOBS  a.  KEMSEK 

Supreme  Court,  Second  District ;  General  Term,  Sept.,  1861. 
ATTACHMENT. — FRAUDULENT  CONVEYANCE. — SHERIFF. — PLEADING. 

To  an  action  brought  to  recover  the  value  of  property  wrongfully  taken,  and  not 
merely  damages  for  a  trespass,  title  in  the  defendant  at  the  time  of  commencing 
the  action  is  a  complete  defence. 

In  any  action  it  would  be  material  on  the  question  of  damages. 

A  sheriff  who,  acting  under  a  warrant  of  attachment,  issued  as  a  provisional 
remedy  under  the  Code,  in  an  action,,  before  judgment,  has  seized  property' 
claimed  by  the  vendee  under  an  assignment  from  the  defendant  in  the  attach- 
ment, and  who  has  subsequently,  upon  a  judgment  recovered  in  the  attachment- 
action,  and  execution  issued  thereon,  sold  the  attached  property,  may,  in  de- 
fence of  an  action  against  him  by  such  vendee  to  recover  the  value  of  the  prop- 
erty, plead  and  prove  these  facts,  and  that  the  alleged  assignment  was  fraudulent 
and  void,  as  against  the  attaching  creditor. 

But  such  defence  must  be  pleaded.  If  the  judgment  is  not  set  up  in  the  answer, 
it  cannot  be  proved. 

Motion  for  new  trial  on  case  and  exceptions. 

The  action  was  brought  for  wrongfully  taking  and  converting 
property.  The  plaintiff  claimed  to  own  the  same  as  assignee  of 
Frederick  Weichel,  by  virtue  of  an  assignment  dated  the  14th  of 
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November,  1859,  alleged  to  have  been  made  for  the  benefit  of 
creditors.  The  defendant  was  the  sheriff  of  the  county  of  Kings. 
He  alleged  in  his  answer  that  the  property  was  taken  by  him 
by  virtue  of  an  attachment  issued  out  of  the  Supreme  Court  in 
an  action  in  favor  of  one  Frederick  A.  Dryer  a.  Frederick 
Weichel,  in  which  action  a  judgment  was  subsequently  recovered 
and  an  execution  issued,  under  which  execution  he  levied  upon 
and  sold  the  property,  as  sheriff. 

Upon  the  trial,  after  the  plaintiff  had  rested,  the  defendant 
offered  in  evidence  an  attachment  issued  out  of  the  Supreme 
Court  in  favor  of  Frederick  A.  Dryer  a.  Frederick  Weichel,  on 
the  9th  of  December,  1859,  and  affidavit,  &c.,  on  which  it  was 
issued.  The  testimony  was  objected  to  by  the  counsel  for  the 
plaintiff,  on  the  ground  that  an  attaching  creditor  was  not  in  a 
position  to  attach  the  assignment,  and  the  testimony  was  ex- 
cluded. The  defendant  then  offered  in  evidence  the  judgment- 
roll  in  the  case  of  Frederick  A.  Dryer  a.  Frederick  Weichel, 
being  the  same  suit  in  which  the  attachment  was  issued,  which 
judgment  was  entered  January  18th,  1860 ;  and  also  the  execu- 
tion issued  thereon  and  received  by  sheriff  on  January  18th, 
1860. 

This  was  objected  to,  on  the  ground  that  the  judgment  was 
obtained  and  execution  issued  subsequent  to  the  levy,  and  under 
the  attachment  for  the  taking  under  which  this  action  is  brought. 

The  objection  was  sustained,  and  defendant's  counsel  excepted. 

The  defendant  then  offered  to  show  that  the  goods  seized  by 
the  sheriff  under  the  attachment,  were  afterwards  sold  by  him 
under  the  execution. 

This  was  objected  to  by  the  plaintiff's  counsel ;  the  objection 
was  sustained,  and  defendant's  counsel  excepted. 

The  court  also  excluded  the  question  of  fraud  or  good  faith 
in  the  assignment. 

After  the  testimony  was  closed,  the  learned  justice,  among 
other  things,  charged  the  jury  "  that  with  the  question  whether 
the  assignment  of  Weichel  to  Jacobs  was  or  was  not  fraudulent 
as  to  creditors,  the  jury  had  nothing  to  do.  The  lona  fides  of 
that  assignment  were  not  before  them." 

To  which  part  of  the  judge's  charge  the  defendant  excepted. 

A  verdict  was  rendered  for  the  plaintiff:  the  case  was  brought 
before  the  general  term  upon  a  case  and  exceptions. 
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M.  L.  Townsend,  for  plaintiff. 
Hooper  C.  Van  Vorst,  for  defendant. 

BY  THE  COURT.* — EMOTT,  J. — This  case  has  been  before  us  on 
a  former  occasion,  on  an  application  by  the  plaintiff  to  set  aside 
a  nonsuit  which  was  granted  at  the  first  trial  of  the  cause  at  the 
circuit.  The  judge  before  whom  the  cause  was  then  tried,  held 
that  the  assignment  under  which  the  plaintiff  claims  was  void 
upon  its  face,  and  dismissed  the  complaint.  Upon  consideration 
at  the  general  term,  however,  we  were  of  a  different  opinion, 
under  the  doctrines  laid  down  by  the  Court  of  Appeals  in  the 
most  recent  cases,  and  the  cause  was  sent  back  for  a  new  trial. 
In  the  opinion  delivered  on  that  occasion,  the  materiality  of  cer- 
tain facts  and  considerations  upon  the  question  of  an  actual 
fraudulent  purpose  in  the  assignor  was  indicated. 

At  the  second  trial,  the  judge  who  presided  refused  to  permit 
any  evidence  to  be  given  of  these  facts,  or  of  any  others  upon 
the  good  faith  of  the  assignment,  and  expressly  excluded  the 
question  of  fraud  or  good  faith  from  the  consideration  of  the 
jury.  The  learned  judge  thus  held  in  conformity  to  what  he 
supposed  to  be  the  doctrine  of  this  court  in  the  two  cases  of 
Hall  a.  Stryker  (^Abbotts'  Pr.,  342)  and  Rinchney  a.  Stryker. 
In  this,  however,  he  fell  into  an  error.  The  present  case  is 
clearly  distinguished  from  either  of  these  cited. 

In  Hall  a.  Stryker  no  judgment  had  been  recovered,  and  the 
whole  justification,  both  in  pleading  and  in  evidence,  was  by 
an  attachment  issued  at  the  commencement  of  a  suit  against  the 
assignor.  We  have  seen  no  reason  to  alter  or  depart  from  the 
views  expressed  by  us  in  that  case,  although  they  have  been 
dissented  from  by  a  co-ordinate  tribunal  in  the  city  of  New 
York,  of  high  character  and  eminent  ability.f  In  the  case  of 
Rinchney  a.  Stryker  there  had  been  a  judgment  recovered  since 
the  suit  against  the  sheriff,  but  it  was  not  set  up  in  the  answer, 
and  we  held  that  without  being  pleaded  it  could  not  be  proved. 
The  point  in  that  case  was  a  question  of  pleading  only,  and  the 
decision  was  not  intended  to  go  beyond  the  case  of  Hall  a. 
Stryker.  In  the  case  at  bar  the  defendant  justified  in  his  an- 

*  Present,  EMOTT,  BROWN,  and  LOTT,  JJ. 
t  Thayer  a.  Willett,  9  Abbotts'  FT.,  325. 
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Bwer  under  an  attachment  by  which  he  first  seized  the  goods, 
and  a  judgment  and  execution  subsequently  recovered  in  the 
attachment-suit  by  which  he  held  them.  The  facts  are  thus 
different  from  the  first  case  cited,  and  the  pleading  avoids  the 
difficulty  presented  in  the  second. 

This  is  an  action  to  recover  damages  for  the  taking  and  con- 
version of  property.  The  answer  set  up  an  original  taking  by 
attachment,  and  a  subsequent  judgment  and  execution  in  the 
attachment-suit,  and  a  levy  on  the  property.  The  judge  at  the 
trial  excluded  the  judgment-record,  and  refused  to  permit  the 
defendant  to  question  the  good  faith  of  the  plaintiff's  title.  But 
even  if  the  first  taking  could  not  be  justified,  the  justification 
of  the  subsequent  holding  at  the  time  of  the  commencement  of 
the  suit  would  be  very  material  in  any  action  upon  the  question 
of  damages. 

This,  however,  was  an  action  to  recover  the  value  of  the  prop- 
erty, and  not  merely  a  suit  for  a  trespass  in  interfering  with  it. 
It  would  be  a  complete  answer  to  such  an  action,  to  plead  and 
prove  a'  title  in  the  defendant  at  the  time  of  the  commencement 
of  the  suit.  The  defendant  offered  evidence  which  would  go  to 
such  a  justification ;  that  is,  he  offered  to  show  that  the  plaintiff 
had  no  title,  and  that  he,  representing  a  judgment-creditor  of 
the  person  who  had  the  title,  was  lawfully  in  possession.  The 
evidence  should  have  been  received,  and  the  case  s.hould  have 
been  sent  to  the  jury  upon  the  question  of  fraud  in  the  assign- 
ment by  Weichel  to  Jacobs. 

The  verdict  is  set  aside  and  a  new  trial  ordered,  the  costs  to 
abide  the  event. 


MOOKE  a.  WOOD. 

Supreme  Court,  Second  District;  General  Term,  Feb.,  1860. 

FIXTURES. — SUMMARY  PROCEEDINGS. — MEASURE  OF  DAMAGES. — 

CHARGE. 

A  brick  chimney  which  was  sunk  three  feet  into  the  ground  for  a  foundation,  and 
pierced  the  roof,  and  could  not  be  removed  without  being  taken  down,  together 
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with  machinery,  which  were  erected  and  put  into  the  building  by  the  tenant  for 
the  purpose  of  trade,  are  not  fixtures,  but  may  be  removed  by  him  on  being 
dispossessed  for  non-payment  of  rent. 

Where  a  tenant  is  dispossessed  for  non-payment  of  rent  by  an  officer,  who,  by  the 
directions  of  the*  defendant,  prevents  him  from  removing  his  movable  property, 
this  is  a  conversion  of  such  property  on  the  part  of  the  defendant. 

In  an  action  for  the  conversion  of  such  property  under  such  circumstances,  the 
measure  of  damages  is  the  value  of  the  property  for  the  purpose  of  removal ; 
that  is,  in  the  case  of  the  chimney,  which  cannot  be  removed  without  destruc- 
tion, the  value  of  the  material,  subject  to  the  obligation  to  remove  it. 

Though  the  value  of  the  chimney  as  it  stood  may  be  proper  evidence  in  such  case 
as  well  as  the  value  of  the  material,  a  charge  that  the  jury  had  a  right  to  con- 
sider the  cost  of  the  chimney  and  its  value  for  the  purposes  for  which  it  was  used 
at  the  time,  and  also  its  value  to  be  removed,  is  erroneous. 

Motion  for  new  trial. 

The  facts  are  stated  in  the  opinion. 

C.  M.  JBriggs,  for  the  plaintiff. 
Theo.  F.  Jackson,  for  the  defendant. 

BBOWN,  J. — This  was  an  action  for  the  wrongful  conversion 
of  personal  property,  tried  in  the  City  Court  of  Brooklyn,  where 
the  plaintiff  had  a  verdict  for  the  sum  of  $226.84. 

The  plaintiff  was  the  tenant  of  the  defendant  of  certain  prem- 
ises situated  in  "Williamsburgh,  county  of  Kings,  in  which  he 
manufactured  agricultural  implements.  The  power  used  in  the 
manufacture  was  steam,  with  usual  engine,  boilers,  flues,  chim- 
ney, shafting,  and  belting.  The  plaintiff  was  removed  from  the 
premises  in  November,  1857,  and  during  the  continuance  of  his 
term  therein,  by  proceedings  taken  against  him  before  a  justice 
of  the  peace  for  the  non-payment  of  rent.  The  property  in  dis- 
pute consisted  of  shafting,  belts,  pulleys,  and  a  brick  chimney 
put  in  the  building  on  the  demised  premises  by  the  plaintiff  for 
the  purposes  of  his  business.  The  principal  questions  litigated 
are :  1st,  whether  the  articles  of  property  claimed  were  fixtures ; 
2d,  whether  the  defendant  was  guilty  of  conversion ;  and  3d,  the 
amount  of  damages,  if  any,  that  the  plaintiff  was  entitled  to  re- 
cover. 

With  respect  to  the  first  question,  the  character  of  the  belts, 
shafts,  and  pulleys  admits  of  no  manner  of  doubt.  They  were 
clearly  not  fixtures,  not  so  attached  to  the  freehold  as  to  become 
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a  part  of  the  realty.  The  chimney  was  a  thing  somewhat  dif- 
ferent, and  in  its  nature  partook  more  of  the  character  of  a  fix- 
ture than  the  other  articles,  for  it  was  built  of  brick  and  mortar, 
was  sunk  some  three  feet  in  the  ground  before  it  came  to  a  se- 
cure foundation,  contained  some  1200  brick,  and  projected  up 
through  the  roof  of  the  building,  where  they  were  connected 
together.  It  was  not  movable  without  taking  it  down,  and 
was  in  every  respect  a  ponderous  structure.  Nevertheless, 
under  the  circumstances  of  the  present  case,  it  was  not  a  fixture. 
The  rigor  of  the  ancient  law  of  fixtures  has  yielded,  and  must 
continue  to  yield,  to  the  contingencies  of  modern  times.  The 
law  must  take  notice  of  trade  and  manufactures  and  their  wants, 
and  afford  to  them  adequate  and  appropriate  protection.  A 
steam-engine  is  a  ponderous  article.  Parts  of  it  must  be  affixed 
to  the  freehold  by  solid  masonry.  It  must  have  a  furnace  con- 
structed of  brick,  the  foundation  of  which  must  be  sunk  into 
the  ground.  No  one  at  the  present  day  would  regard  such  an 
erection  by  a  tenant  for  the  purposes  of  trade  immovably  and 
a  part  of  the  realty.  So  with  the  chimney,  which  is  a  part,  and 
a  necessary  part,  of  the  same  structure.  The  tenant  who  erects 
it  has  a  right  to  remove  it.  It  is  no  part  of  the  freehold  or 
realty. 

In  regard  to  the  conversion,  the  acts  of  the  defendant  amount 
to  what  the  law  denominates  a  conversion.  He  claimed  the 
property  as  his  own.  He  refused  to  allow  the  plaintiff  and  his 
servants  to  remove  it.  The  plaintiff  was  removed  from  the 
premises  against  his  will,  by  an  officer  with  the  process  of  the 
law,  who  had  the  positive  direction  of  the  defendant  not  to  per- 
mit the  plaintiff  to  remove  the  shafting,  the  chimney,  or  the 
belting.  This  order  the  officer  executed  at  the  same  time  that 
he  executed  his  process  of  removal.  This  claim  and  dominion 
of  the  property,  in  hostility  to  the  rights  of  the  plaintiff,  amounted 
to  a  conversion. 

Evidence  was  given  of  the  value  of  the  various  articles  con- 
verted, and  also  of  their  original  cost.  The  value  of  the  chimney 
as  it  stood  was  also  proved,  as  well  as  the  number  of  brick  it 
contained,  and  the  value  of  the  brick  per  thousand.  I  see  no 
objection  to  this  kind  of  evidence,  because  it  all  had  a  tendency 
to  instruct  the  mind  of  the  jury  upon  the  amount  of  the  damages 
which  the  plaintiff  was  to  recover.  The  radical  error,  however, 
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in  regard  to  the  measure  of  damages  is,  I  think,  in  the  charge 
of  the  court.  The  jury  were  instructed  "  that  in  assessing  the 
plaintiff's  damages  for  the  detention  of  the  property,  the  rule 
was  the  value  of  the  property  at  the  time  of  the  conversion,  or 
at  any  time  thereafter ;  and  in  arriving  at  that  value  they  had  a 
right  to  take  into  consideration  its  cost,  and  its  value  for  the 
purposes  for  which  it  was  used,  and  in  the  situation  and  position 
in  which  it  was  at  the  time  of  the  conversion  ;  and  also  its  value 
to  be  taken  away  and  removed  from  the  premises."  To  this 
direction  the  defendant's  counsel  excepted.  This  part  of  the 
charge  neutralized  itself,  for  the  value  of  the  purposes  for  which 
it  was  used,  and  in  the  situation  and  position  in  which  it  was  at 
the  time  of  the  conversion,  was  a  very  different  sort  of  value 
from  its  value  to  be  removed  and  taken  away  from  the  premises. 
.The  jury  were  not  told  which  value  they  were  to  adopt,  and  had 
there  been  nothing  further,  perhaps  no  real  error  would  have 
been  committed.  The  defendant  claimed  and  had  a  right  to 
have'aomething  more  direct  and  unequivocal.  They  requested 
the  court  to  charge  "  that  the  jury  could,  in  assessing  the  plain- 
tiff's damages,  only  take  into  consideration  the  value  of  the 
property  with  a  view  to  its  removal  from  the  defendant's  prem- 
ises." The  court  refused  so  to  charge,  and  the  defendant's 
counsel  excepted.  This  was  not  an  action  for  a  wilful  or  ma- 
licious trespass.  It  was  an  action  to  try  the  ri^ht  to  the  prop- 
erty and  recover,  its  value.  Not  its  value  to  remain  where  it 
was  upon  the  defendant's  premises,  for  in  that  place  it  had  no 
value  whatever  to  any  one  but  the  defendant,  or  some  person 
to  whom  he  might  demise  or  convey  the  premises.  It  was  the 
value  of  the  property  for  the  purpose  of  removal,  because  the 
plaintiff's  interest  consisted  in  his  right  to  remove  it,  and  the 
right  of  property  in  it  after  its  removal.  His  interest  in  the 
chimney,  for  example,  resolved  itself  into  the  value  of  the  brick 
and  other  material  of  which  it  was  composed,  because  the  chim- 
ney was  incapable  of  being  removed  except  as  brick  and  ma- 
terial, and  incapable  of  enjoyment  by  the  plaintiff  where  it  stood. 
The  value  of  the  property  to  be  removed,  encumbered  with  the 
obligation  to  remove  it,  with  the  interest  thereon  from  the  time 
of  the  conversion,  was  the  true  measure  of  the  plaintiff's  dam- 
ages. This  instruction  the  judge  was  asked  to  give  the  jury, 
which  he  declined.  They  were  therefore  under  an  obligation 
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to  regard,  and  doubtless  did  regard,  this  proposition  as  unsound. 
"What  measure  they  ultimately  adopted  we  do  not  exactly  know, 
but  there  is  reason  to  think  they  did  not  adopt  the  true  one. 

For  this  reason  alone  there  should  be  a  new  trial,  with  costs 
to  abide  the  event,  and  to  that  end  the  judgment  should  be  set 
aside. 


SCHLUSSEL  a.  WILLET. 

Supreme  Court,  First  District ;  General  Term,  September,  1861. 

ATTACHMENT. — SHERIFF. — FRAUDULENT  CONVEYANCE. — 
VARIANCE. 


Where  a  sheriff,  acting  under  an  attachment  issued  as  a  provisional  remedy  under 
the  Code  before  judgment,  has  seized  property  claimed  by  a  third  party  under 
an  assignment  from  the  defendant  in  the  attachment,  and  judgment  has  been 
subsequently  recovered  in  such  action  against  the  defendant,  the  sheriff  and  the 
plaintiff  in  the  attachment  may  show,  in  defence  of  an  action  against  them  to 
recover  the  property,  that  the  alleged  assignment  was  fraudulent  and  void.* 

Where  such  judgment  was  not  recovered  until  after  the  action  brought  to  recover 
the  property  was  at  issue,  and  the  fact  was  not  set  up  by  pleading,  but  it  ap- 
peared that  the  plaintiff  was  aware  of  its  existence,  and  on  the  trial  admitted 
the  fact, — Hdd,  that  the  omission  to  plead  the  fact  might  be  disregarded,  as  an 
immaterial  variance.  * 

An  assignment  for  benefit  of  creditors,  which  authorizes  the  assignee  to  manage 
and  improve  the  assigned  estate,  renders  the  assignment  on  its  face  fraudulent 
and  void. 

Appeal  from  a  judgment. 

This  action  was  brought  by  the  plaintiff,  as  assignee  of  one 
Meyer,  against  Willet  as  sheriff,  and  A.  S.  and  M.  S.  Herman, 
to  recover  property  seized  by  the  sheriff  under  an  attachment 
issued  as  a  provisional  remedy  under  the  Code  of  Procedure,  in 
an  action  against  Meyer  in  favor  of  defendants  Herman,  upon  a 
claim  for  merchandise  sold  said  Meyer  prior  to  his  assignment. 

*  Compare  Jacobs  a.  Remsen,  Ante,  390 ;  and  Thayer  a.  Willet,  9  Ib.,  326 ;  Hall 
a.  Stryker,  Ib.,  342 ;  and  see  Clute  a.  Finch,  25  Barb.,  428. 
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Issue  was  joined  January  5th,  1858,  and  the  cause  was  tried 
before  Justice  Emott  and  a  jury,  April  5th,  1859. 

It  was  admitted  on  the  trial  that  defendant,  Willet,  took  the 
goods  in  question,  as  sheriff,  under  the  attachment  duly  issued, 
and  that  judgment  in  the  attachment-action  was  recovered, 
April  3d,  1858,  for  $1,194.88,  and  that  plaintiff  replevied  the 
goods  in  this  action.  This  was  subsequent  to  the  commencement 
of  the  present  action.  The  fact  that  judgment  had  been  recov- 
ered was  not  set  up  in  the  pleadings. 

Plaintiff  read  in  evidence  the  assignment  from  Meyer  to  him, 
which  was  dated  November  9th,  1857. 

The  assignment  conveyed  the  property  to  the  plaintiff,  his 
executors,  &c.,  upon  trust  to  manage  and  improve,  sell,  assign, 
dispose  of,  and  collect,  &c.,  the  assigned  property. 

The  defendants  then  moved  for  a  dismissal  of  the  complaint, 
on  the  ground  that  the  assignment  was  fraudulent  and  void. 

The  court  granted  the  motion,  to  which  the  plaintiff  excepted. 

The  property  mentioned  in  the  complaint  having  been  deliv- 
ered to  the  plaintiff  in  this  action,  the  court  directed  that  the 
defendants  have  judgment  for  the  return  thereof,  or  for  the  value 
thereof, — the  value  not  to  be  assessed  beyond  the  extent  of  the 
defendants'  special  interest  therein,  under  the  attachment,  with 
damages  for  its  detention. 

Testimony  was  then  given  as  to  the  value  of  the  property. 

The  justice  then  charged  the  jury.  The  jury  rendered  a  ver- 
dict for  the  defendants,  and  assessed  the  value  of  the  property  at 
$1,194-,  and  assessed  the  damages  at  $115.56. 

Judgment  was  entered  on  the  verdict,  and  the  plaintiff  ap- 
pealed to  the  general  term. 

A.  It.  Lawrence,  Jr.,  for  the  appellant. — I.  The  respondents 
were  precluded  from  taking  any  exception  to  the  validity  of  the 
assignment  by  Meyer  to  the  appellant,  even  conceding  that 
such  assignment  was  invalid  for  any  of  the  reasons  mentioned 
on  the  motion  to  dismiss  the  complaint.  1.  The  statute  does 
not  render  an  assignment  made  with  the  intent  to  hinder,  &c., 
creditors,  absolutely  void  against  creditors  at  large,  but  only  as 
against  such  creditors  as  have  obtained  judgment  and  execution. 
(Hall  a.  Stryker,  9  Abbotts'  Pr.,  349  ;  Andrews  a.  Durant, 
18  N.  T".,  500 ;  and  see  Jackson  a.  Caldwell,  1  Cow.,  622 ; 


NEW  YORK.  399 


Schlussel  a.  Willet 


Coleman  a.  Croker,  1  Ves.,  160 ;  Bean  a.  Smith,  2  Mas.,  282.) 
2.  And  a  creditor  who  has  not  proceeded  to  judgment  and  exe- 
cution, is  a  mere  stranger,  and  as  much  bound  by  the  act  of  the 
debtor  as  the  debtor  himself.  (Andrews  a.  Durant,  18  2f.  Y., 
500.)  3.  The  proof  of  the  fact,  that  a  warrant  of  attachment 
had  been  issued  in  the  case  against  Meyer,  did  not  supersede 
the  necessity  of  the  respondents'  proving  th^t  judgment  and 
execution  had  been  obtained  against  him.  (Hall  a.  Stryker, 
9  Abbotts'  Pr.,  350 ;  Andrews  a.  Durant,  18  N.Y.,  500.)  The 
attachment  was  issued  ex  parte.  (See  Code,  §  229 ;  Hall  a. 
Stryker,  9  Abbotts'  Pr.,  350,  351.)  4.  Even  if  the  issuing  of  the 
attachment  was,  as  to  Meyer,  prima  facie  a  determination  that 
the  respondents  were  such  creditors  as  were  entitled  to  attack 
the  assignment,  it  is  not  so  as  against  the  appellant,  who  was  no 
party  to  the  action  in  which  the  attachment  was  issued.  5.  It 
cannot  be  said,  that  the  suggestion,  as  it  is  termed,  that  judg- 
ment had  been  entered  in  the  action,  is  an  admission  on  the  part 
of  the  appellant,  that  the  respondents  Herman  were  creditors 
who  had  proceeded  to  judgment  and  execution  against  Meyer, 
and  that  the  appellant  is  therefore  estopped  from  denying  that 
the  respondents  are  in  a  position  to  attack  the  assignment  for 
these  reasons.  It  does  not  appear  from  the  case,  that  the  appel- 
lant made  any  admission  in  regard  to  the  facts  suggested  to  the 
court.  The  suggestion  appears  to  have  come  from  the  respond- 
ents' counsel.  Before  a  party  can  be  estopped,  it  must  appear 
that  he  has  made  an  admission  which  is  clearly  inconsistent 
with  the  evidence  he  proposes  to  give,  or  the  title  or  claim 
which  he  proposes  to  set  up.  (Dezell  a.  Odell,  3  Hill,  215, 
per  BKONSON,  J.)  The  appellant  might  admit  that  the  Hermans 
were  creditors  at  large,  and  yet  deny  that  they  were  such  cred- 
itors as  would  be  entitled  to  attack  the  assignment ;  i.  e.,  that 
they  were  creditors  who  had  proceeded  to  judgment  and 
execution.  (See  Andrews  a.  Durant,  18  N.  Y.,  500.)  It  is  very 
apparent,  also,  that  the  appellant  did  not  intend  to  admit  (con- 
ceding that  he  had  any  part  in  the  suggestion),  that  the  respond- 
ents Herman  had  obtained  a  judgment  and  execution  against 
Meyer,  because  previously  it  had  been  distinctly  admitted  that 
the  judgment  in  the  case  brought  by  the  Hermans  against 
Meyer  had  not  been  obtained  until  April  3d,  1858,  long  after 
the  commencement  of  this  action.  6.  The  true  test  whether 
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the  respondents  were  entitled  to  avail  themselves  of  the  defence 
set  up  in  their  answers,  is :  Could  they,  at  the  time  of  interpos- 
ing such  defence,  have  brought  an  action  to  set  aside  the  assign- 
ment? Clearly,  they  could  not.  They  must  first  show  that 
they  have  exhausted  their  remedies  at  law.  (Mohawk  Bank  a. 
Allerton,  2  Paige,  54 ;  Hastings  a.  Belknap,  1  Den.,  190  ;  and 
cases  supra.} 

II.  The  assignment  produced  upon  the  trial  is  not  void  upon 
its  face.  The  terms  "  manage  and  improve"  must  be  construed 
with  reference  to  the  other  portion  of  the  paragraph  in  which 
they  are  inserted ;  from  which  it  is  apparent  that  it  was  the 
intention  of  the  assignor  that  the  assignee  should  immediately 
convert  the  stock  assigned  into  money.  (Hitchcock  a.  Cadmus, 
2  Barb.,  381 ;  and  see  Meachum  a.  Stevens,  9  Paige,  398.) 

Brown,  Hall  <&  Vanderpoel,  and  Solomon  L.  Hull,  for  the 
respondents. — The  assignment  is  void.  1.  The  provision  ena- 
bling the  assignee  "to  manage  and  improve"  the  estate,  is 
equivalent  to  empowering  the  assignee  to  carry  on  the  business, 
and  therefore  hinders  and  delays  creditors.  (Dunham  a.  Water- 
man, IT  N.  Y.,  17;  D'lvernois  a.  Leavitt,  23  Barb.,  64; 
"Woodbum  a.  Mosher,  9  II).,  255 ;  Schufeldt  a.  Abernethy, 
2  Duer,  533 ;  Brigham  a.  Tillinghast,  3  Kern,  215 ;  Jessup  a. 
Hulse,  29  Barb.,  539 ;  Ogden  a.  Peters,  21  N.  Y.,  24.)  2.  Au- 
thorizing the  assignee  to  sell  on  credit,  renders  the  assignment 
void,  because  it  hinders  and  delays  creditors.  Authorizing  the 
assignee  to  manage  and  improve  the  assigned  property  at  his 
discretion  (a  clothing-store),  equally  hinders  and  delays  credit- 
ors. (Barney  a.  Griffen,  2  Comst.,  365 ;  Nicholson  a.  Leavitt, 
2  Seld.,  510 ;  Porter  a.  Williams,  5  II.,  142.) 

[The  points  made  by  the  counsel  for  the  respondent  in  respect 
to  the  effect  of  the  attachment  and  judgment,  as  enabling  the 
defendants  to  impeach  the  assignment,  were  substantially  the 
same  as  those  made  in  the  case  of  Thayer  a.  Willet  (9  Ante, 
323-7).] 

BY  THE  COURT.* — LEONARD,  J. — The  proceeding  by  attach- 
ment under  the  Code  is  in  rem,  and  is  collateral  and  auxiliary 
to  the  action.  The  warrant  authorizes  the  seizure  of  the  prop- 

*  Present,  CLERKE,  P.  J.,  LEONARD  and  BARNARD,  JJ. 
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erty  of  the  defendant  therein,  and  creates  an  inchoate  lien 
thereon.  Such  lien  would  be  useless  as  a  remedy,  if  it  cannot 
be  defended  against  false  or  fraudulent  claims  made  by  third 
parties.  It  is  said  that  the  attaching  creditor,  having  no  judg- 
ment, does  not  stand  in  a  position  to  resist  the  claims  of  a 
fraudulent  purchaser  from  the  defendant  in  the  attachment.  If 
so,  the  remedy  is  useless  as  a  means  of  securing  the  debtor's 
property  to  answer  the  judgment  which  may  be  recovered 
in  such  action  (§  232),  where  the  debtor  has  transferred  it  to  a 
fraudulent  vendee.  Section  232  also  directs  the  sheriff  to  pro- 
ceed in  the  manner  required  of  him  by  law  in* case  of  attach- 
ments against  absent  debtors.  Under  the  provisions  of  the 
Revised  Statutes  there  referred  to,  in  case  the  property  of  the 
debtor  seized  shall  be  claimed  by  any  other  person,  the  sheriff 
shall  call  a  jury  and  try  the  validity  of  the  claim  ;  and  if  found 
in  favor  of  the  claimant,  the  sheriff  shall  deliver  the  property 
to  him,  unless  the  attaching  creditors  shall  indemnify  the  sheriff. 
In  case  the  indemnity  is  given,  then  the  sheriff  must  detain  the 
goods.  It  seems  very  inconsistent  and  unreasonable  that  the 
sheriff  should  be  required  to  hold  the  property  so  attached,  after 
a  trial  before  a  sheriff's  jury  and  a  verdict  in  favor  of  the 
claimant,  if,  when  a  like  question  is  raised  at  the  circuit  or 
elsewhere  in  a  court  of  record,  the  sheriff  shall  not  be  permitted 
to  assail  the  bonajides  of  the  title  of  the  claimant. 

There  are  many  other  strong  grounds  for  maintaining  the 
right  of  the  sheriff  or  the  attaching  creditor  to  contest  the  title 
to  property  of  those  claiming  by  transfer  from  the  debtor  in  the 
attachment  proceedings. 

The  right  of  trustees  appointed  under  the  Eevised  Statutes  in 
attachment  proceedings  against  absconding,  concealed,  or  non- 
resident debtors,  to  invoke  the  aid  of  a  court  of  equity  against 
all  parties  claiming  through  an  alleged  fraudulent  title  derived 
from  the  debtor,  has  often  been  maintained,  although  the  attach- 
ing creditor  could  prove  a  demand  existing  only  by  simple  con- 
tract. That  proceeding  is  taken  for  the  benefit  of  all  creditors 
who  come  in  and  prove  their  demands  against  the  debtors  in 
the  attachment,  and  in  that  respect  is  unlike  the  proceeding 
authorized  by  the  Code ;  but  I  am  unable  to  perceive  that  this 
circumstance  makes  any  difference  in  the  application  of  the 
principle. 

You  XII.— 26 
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Had  there  been  no  prior  decision  of  the  Supreme  Court  on 
this  question,  I  should  not  hesitate  to  uphold  the  decision  of  the 
learned  judge  who  presided  in  this  case  at  the  circuit.  The  case 
of  Hall  a.  Stryker  (9  Abbotts'  Pr.,  334),  decided  by  a  very  emi- 
nent justice  of  this  court,  is  adverse  to  these  views,  and  in  a  case 
in  all  respects  similar  I  should  defer  to  that  authority. 

At  the  trial  of  this  action  it  was  admitted  by  the  plaintiff  that 
judgment  had  been  recovered  a  year  previously  by  the  attach- 
ing creditors  against  the  debtor  in  the  same  action,  wherein  the 
warrant  of  attachment,  which  was  relied  on  as  a  link  in  the  de- 
fence of  this  action,  was  granted.  No  objection  was  made  by 
the  plaintiff  to  the  introduction  of  this  evidence. 

It  was  not  a  variance  by  which  the  plaintiff  was  misled.  It 
was  a  proper  case,  after  the  evidence  was  in  without  objection, 
for  disregarding  the  omission  to  plead  the  recovery  of  the  judg- 
ment, under  the  authority  of  section  170  of  the  Code.  The  court 
evidently  so  considered  it.  If  I  do  not  mistake,  the  justice  pre- 
siding at  this  trial  was  a  member  of  the  general  term,  which 
pronounced  the  judgment  in  Hall  a.  Stryker.  The  defendants 
might  have  set  up  this  judgment  before  the  trial  by  a  supple- 
mental pleading,  by  leave  of  the  court.  But  it  is  quite  apparent 
that  the  plaintiff  was  aware  of  its  existence,  and  was  not  sur- 
prised by  the  evidence,  candidly  admitting  it  without  objection. 

This  fact  being  fairly  before  the  court,  the  ground  of  the  ob- 
jection raised  on  the  authority  of  Hall  a.  Stryker  is  obviated. 
The  trust  assignment  for  the  benefit  of  creditors  under  which 
the  plaintiff  claimed  title  to  the  property  in  question,  derived 
from  the  debtor  in  the  attachment,  authorized  the  assignee  to 
"  manage  and  improve"  the  assigned  estate. 

This  provision  renders  the  assignment  on  its  face  fraudulent 
and  void. 

The  judgment  should  be  affirmed,  with  costs. 


NEW  YORK.  403 


Marks  a.  Reynolds. 


MAEKS  a.  KEYNOLDS. 
Supreme  Court,  Eighth  District ;  General  Term,  May,  1861. 

CONFESSION  OF  JUDGMENT. — STATEMENT  OF  CONTINGENT  LIABIL- 
ITY.— CONFESSION  TO  TRUSTEE. 

A  statement  of  judgment  by  confession  to  secure  the  plaintiffs  contingent  liability 
as  indorser  for  the  accommodation  of  the  defendant,  is  sufficient  if  it  describes 
the  notes,  naming  the  respective  parties,  the  dates,  amounts,  and  times  and 
places  of  payment.  The  consideration  need  not  be  stated,  nor  the  fact  that  the 
notes  had  been  discounted,0  this  fact  being,  inferable. 

Under  the  provision  of  §  382  of  the  Code, — that  judgment  by  confession  may  be 
entered  for  money  due  or  to  become  due,  or  to  secure  any  person  against  con- 
tingent liability, — the  person  who  may  be  secured  is  the  plaintiff  in  the  judg- 
ment. A  confession  of  judgment  to  A.  to  secure  him,  and  as  trustee  for  B.  to 
secure  a  contingent  liability  assumed  by  B.,  is  illegal,  even  though  made  in  good 
faith  in  respect  to  the  latter  liability,  as  against  subsequent  creditors. 

0  In  the  case  of  DALY  a.  MATTHEWS  (Supreme  Ct.,  III.  DisL,  Sp.  T.,  Nov.,  1860),  a 
motion  was  made  by  a  subsequent  mortgagee  and  purchaser,  to  set  aside  the  judg- 
ment entered  by  confession,  on  the  ground  of  the  insufficiency  of  the  statement. 
The  statement  was  in  the  following  form :  Judgment  is  hereby  confessed  in  this 
cause  for  the  sum  of,  &c. ,  and  I  hereby  authorize  the  plaintiff  or  his  attorney  to  enter 
judgment  for  the  above  sum,  together  with  costs  of  this  suit,  in  the  clerk's  office 
of  the  county  of  Saratoga,  and  in  this  court.  This  confession  is  made  for  a  debt 
justly  due  the  plaintiff  herein  from  me,  arising  upon  the  following  facts,  viz.  :  a 
promissory  note  made  by  me  and  Terence  Mathews  as  surety  for  me,  the  defend- 
ant, to  the  plaintiff,  for  the  sum  of,  &c. ,  dated,  &c. ,  and  payable  one  year  from  the 
date  thereof  with  interest ;  said  note  was  given  for  money  had  and  received  by  me 
of  the  said  plaintiff  at  my  request ;  and  also  for  the  sum  of,  &c.,  of  money  had  and 
received  by  me  at  different  times  from  said  plaintiff,  at  my  request,  for  which  no 
note  or  security  or  writing  was  taken  from  me  by  the  said  plaintiff ;  also,  for  the 
sum  of,  &c. ,  being  a  book  account  for  goods,  wares,  merchandise,  groceries,  and 
provisions,  heretofore  sold  and  delivered  to  me  at  my  request,  by  the  said  plain- 
tiff, and  for  which  he  had  not  received  pay. 

There  was  no  indorsement  upon  the  statement,  as  required  by  section  384  of 
the  Code  ;  but  the  judgment  was  otherwise  duly  docketed  in  the  Saratoga  county 
clerk's  office. 

Zr.  B.  Pike,  for  the  motion. 
P.  W.  Bishop,  opposed. 
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Motion  to  vacate  a  judgment  entered  by  confession. 

One  Silas  H.  Marks  had  obtained  from  the  defendant  a  judg- 
ment upon  confession,  without  action,  for  $8,345,  to  secure  him- 


BOCKES,  J. — The  motion  is  made  by  William  Bennett,  a  subsequent  mortgagee 
and  purchaser  on  mortgage  foreclosure  of  the  real  estate  on  which  the  judgment 
is  an  apparent  lien. 

The  statement  was  filed  and  judgment  was  docketed  on  the  30th  of  August,  1854, 
for  $233.70,  with  costs.  Through  the  omission  of  the  clerk,  no  indorsement  of 
judgment  was  made  on  the  statement,  as  required  by  section  384  of  the  Code  of 
Procedure. 

This  defect,  however,  could  now  be  supplied,  and  would  be  as  matter  of  course, 
if  the  motion  depended  on  that  alone,  by  the  entry  of  an  order  directing  the  in- 
dorsement to  be  made  nuncpro  tune. 

The  judgment  having  been  duly  docketed,  the  omission  to  make  the  indorse- 
ment cannot  have  affected  the  substantial  rights  of  any  party. 

Section  176  of  the  Code  was  intended  to  cover  errors  and  defects  of  this  nature. 

It  is  urged  that  the  judgment  is  void,  inasmuch  as  the  statement  on  which  the 
judgment  was  entered  is  wholly  insufficient. 

The  judgment  embraces  the  amount  of  a  promissory  note  for  $100.  Also  $19.70, 
for  money  had  and  received,  and  the  further  sum  of  $108.09,  book  account. 

As  regards  the  note,  it  is  alleged  in  the  statement  to  have  been  given  "for  money 
had  and  received,"  without  stating  the  amount,  time,  or  place,  or  whether  on  one 
or  on  several  occasions,  or  indeed  any  of  the  facts  out  of  which  the  indebtedness 
arose,  except  the  mere  fact  that  the  note  was  for  money  had  and  received. 

As  regards  the  $19.70,  the  statement  is  equally  indefinite.  The  language  is, 
"  also  far  $19.70  of  money  had  and  received  by  me  at  different  times."  No  particulars, 
as  to  times,  places,  or  amounts  are  given,  nor  any  of  the  circumstances  showing 
how  the  liability  for  money  had  and  received  accrued. 

And  as  regards  the  $108.09,  the  statement  is,  that  such  sum  was  "  book  account 
for  goods,  wares,  merchandise,  groceries,  and  provisions  theretofore  sold  and  delivered."  But 
no  time,  place,  or  circumstance  of  sale  or  delivery  of  any  item  or  article  is  given. 

The  current  of  authority  is  clearly  and  emphatically  against  the  sufficiency  of 
the  statement.  Section  383  requires  it  to  contain  the  facts  out  of  which  the  in- 
debtedness arose.  The  object  in  view,  and  which  must  be  preserved  in  its  integ- 
rity, was  to  protect  other  persons  interested  in  the  just  application  of  the  debtor's 
property  to  the  payment  of  his  debts,  and  to  that  end  the  parties  were  required  to 
spread  on  the  record,  concisely,  but  with  particularity  and  precision,  the  origin  of 
the  indebtedness  for  which  the  judgment  was  confessed.  The  fairness  of  the  judg- 
ment could  then  be  readily  investigated  and  its  good  faith  determined.  The  ar- 
gument is  exhausted  in  the  various  cases  in  which  the  question  has  been  before 
the  court. 

To  some  extent  they  may  be  regarded  as  conflicting.  For  the  purpose  of  more 
easy  reference  they  are  here  collected,  nearly  in  the  order  in  which  they  have  ap- 
peared in  the  reports,  and  without  arrangement  or  classification. 

18  How.  Pr.,  23,  89  ;  17  76.,  363,  574;  15  76.,  41,  67,  228  ;  14  Jb.,  20  ;  13  Jb., 
21,  142,  418,  472  ;  12  lb.,  141,  410  ;  11  lb.,  503  ;  10  76.,  494  ;  9  76.,  61,  64  ;  8  lb.t 
40 ;  7  76.,  62,  449,  458 ;  5  76.,  381 ;  3  Abbotts'  Pr.,  375 ;  7  76.,  309  (S.  C.,  1  £osw.t 
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self  against  contingent  liabilities  as  the  indorser  of  notes  made 
by  Reynolds,  amounting  to  $4,450  ;  and  "  ateo,  as  was  set  forth 
in  the  statement  authorizing  the  judgment,  for  the  purpose  of 
securing  the  said  Silas  Marks,  as  trustee,  in  behalf  of  John  Van 


659) ;  21  Barb.,  85,  152 ;  23  lb.,  652  (S.  C.,  13  How.  Pr.,  418) ;  30  Barb.,  117,  185 
(S.  C.,  17  How.  Pr.,  363) ;  30  Barb.,  325;  31  Ib.,  36  (S.  C.,  17  Haw.  Pr.,  574); 
12  N.  T.,  215 ;  9  lb.,  73  ;  16  lb.,  562 ;  17  lb.,  9  (S.  C.,  6  Abbotts'  Pr.,  357) ;  20 
N.  T.,  448. 

The  cases  of  Freligh  a.  Brink  (16  How.  Pr.,  272),  and  Schoolcraft  a.  Thompson 
(7  Ib.,  446),  were  reversed  on  appeal.  (18  lb.,  89  ;  9  lb.,  61.) 

So,  too,  such  of  the  cases  cited,  as  hold  that  the  statement  is  sufficient  if  it  set 
out  a  promissory  note,  without  giving  the  consideration,  are  overruled.  (12  N.  T., 
215 ;  17  N.  Y.  (3  Smith),  9  ;  S.  C.,  6  Abbotts'  Pr.,  357.)  It  is  well  further  to  remark, 
that  several  of  the  cases  cited  have  been  questioned.  (See  15  How.  Pr.,  41 :  lb., 
67  ;  11  lb.t  503.) 

But  it  is  the  settled  rule  that  the  consideration  of  the  indebtedness  must  be  set 
out  in  the  statement,  and  the  question  on  this  motion  is,  whether  it  is  enough 
simply  to  say  that  the  origin  of  the  indebtedness  was  money  had  and  received,  and 
book  account  for  goods,  wares,  and  merchandise  sold  and  delivered.  It  has  been  repeatedly 
held  that  this  was  not  sufficient. 

In  Rae  a.  Lawser  (9  Abbotts'  Pr.,  380  ;  S.  C.,  18  How.  Pr.,  23),  the  statement  was 
said  to  be  defective,  for  the  reason  that  the  time  or  times,  when  the  moneys  were 
loaned  and  the  goods  sold  and  delivered,  were  not  stated. 

In  Claflin  a.  Sanger  (9  Abbotts'  Pr.,  214 ;  S.  C.,  17  How.  Pr.,  574),  the  considera- 
tion of  the  indebtedness  was  stated  to  have  been  for  goods,  wares,  and  merchan- 
dise, theretofore  purchased,  &c. :  the  statement  was  held  insufficient. 

In  Gandall  a.  Finn  (13  How.  Pr.,  418  ;  S.  C.,  23  Barb.,  652),  the  statement  was 
held  insufficient,  which  stated  the  indebtedness  to  have  arisen  on  account  for 
goods,  wares,  merchandise,  and  property  sold  and  delivered. 

In  Stebbins  a.  The  E.  Society,  &c.,  of  Rochester  (12  How.  Pr.,  410),  the  state- 
ment was  held  insufficient.  The  indebtedness  was  alleged  to  have  accrued  for 
money  lent  and  advanced. 

The  last  two  cases  were  questioned  in  Mott  a.  Davis  (15  How.  Pr.,  67). 

So  it  was  held  in  Boyden  a.  Johnson  (11  How.  Pr.,  503),  that  a  judgment  on 
confession  which  stated  the  indebtedness  to  be  for  goods  sold  and  delivered,  and 
upon  an  accounting,  was  entirely  insufficient.  The  following  cases  are  to  the 
point:  10  lb.,  494  ;  9  lb.,  64,  61.;  3  Abbotts'  Pr.,  375  ;  21  Barb.,  152  ;  27  lb.,  185  ; 
30  lb.,  325  ;  23  lb.,  652  ;  12  N.  T.,  215  ;  17  Ib.,  9.  In  the  last  case  cited  it  was 
held  in  the  Court  of  Appeals  that  the  statement  was  insufficient  which  alleged  the 
indebtedness  to  have  arisen  on  a  "  settlement  of  accounts."  Judge  Selden  re- 
marks, something  at  least  should  be  stated  as  to  the  nature  of  the  account  and 
the  time  when  it  accrued. 

I  should  not  have  deemed  it  necessary  to  be  thus  minute  in  the  examination  of 
these  numerous  cases,  were  it  not  that  in  a  later  case  in  the  Court  of  Appeals 
(Lanning  a.  Carpenter,  20  N.  T.,  447),  a  statement  which  alleged  that  the  indebt- 
edness was  "/or  borrowed  money"  was  held  sufficient.  (See  Freligh  a.  Brink,  18 
How.  Pr.,  89.) 

The  language  of  the  confession  in  Lanning  a.  Carpenter  is  perhaps  a  trifle  more 
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Horn  and  George  R.  Keep,  against  contingent  liability  arising 
out  of  the  following  facts."  The  statement  then  set  forth  that 
Yan  Horn  and  Keep  had  indorsed  for  Reynolds  certain  prom- 
issory notes,  which  were  particularly  specified,  amounting  to 


definite  than  in  the  cases  cited,  in  which  the  statements  were  held  insufficient. 
But  this  case  cannot  be  deemed  to  overrule  any  other  cases  than  those  in  which 
the  language  of  the  statement  is  the  same  in  substance  and  effect,  especially  as  no 
intimation  is  given  of  an  intention  to  establish  any  new  rule,  or  even  to  limit  or 
qnalify  any  already  established. 

In  case  of  borrowed  money  the-decisions  require  that  the  statement  should  give, 
specifically  or  by  fair  implication,  the  amount  or  amounts  borrowed,  and  also  the 
time  or  times  when  borrowed,  with  some  degree  of  definiteness.  The  same  rule 
would  apply  to  a  confession  of  judgment  for  money  had  and  received.  If  for 
money  paid,  the  time,  amount,  and  to  and  for  whom  paid  ;  and  if  on  different  oc- 
casions, the  times  and  amounts  with  reasonable  certainty  should  be  stated.  If  for 
goods,  wares,  merchandise,  or  property  sold,  the  kind  or  general  description  of 
property  should  be  given,  with  the  time  of  sale  ;  or  if  matter  of  book  account,  the 
period  during  which  the  indebtedness  accrued. 

In  the  case  now  under  consideration,  the  statement  tested  by  these  rules  is 
radically  defective  and  insufficient,  and  the  judgment  entered  thereon  must  be 
deemed  unauthorized  and  void. 

Nor  can  it  be  made  good  by  amendment  as  against  judgment-creditors  of  the 
debtor,  or  against  any  one  entitled  to  take  advantage  of  the  defect.  The  defect 
te  more  than  an  irregularity.  The  omission  renders  the  judgment  void  as  to  other 
judgment-creditors.  (17  N.  Y.,  9;  12  lb.,  215;  30  Barb.,  185,  325,  117;  13 
How.  Pr.,  142,  472.).  In  the  last  case  cited,  it  was  said  that  a  judgment  entered  by 
confession  upon  an  insufficient  statement  was  without  legal  authority  and  void, 
and  that  the  court  had  no  right  to  authorize  a  new  judgment  to  be  entered  under 
the  form  of  an  amendment,  which  should  take  priority  over  other  judgments 
subsequently  recovered . 

But  the  counter-affidavits  read  on  this  motion  make  no  approach  towards  sup- 
plying the  defect  in  the  statement ;  hence  there  is  no  ground  on  which  to  ask  for 
an  amendment. 

It  is  urged  that  Mr.  Bennett  has  no  standing  in  court,  on  this  motion,  inasmuch 
as  he  is  not  shown  to  be  a  judgment-creditor  of  the  defendant  in  the  judgment. 

Mr.  Bennett  was  a  mortgagee  of  the  premises  on  which  the  judgment  was  an 
apparent  lien.  He  foreclosed  his  mortgage  and  became  a  purchaser  at  the  fore- 
closure-sale, and  stands  in  the  position  of  a  subsequent  purchaser  of  and  from  the 
judgment-debtor. 

It  has  been  held  repeatedly,  that  the  purpose  and  policy  of  section  383  of  the 
Code  of  Procedure,  were  the  same  as  that  of  the  act  of  1818,  regulating  confession 
of  judgment. 

In  Dunham  a.  Waterman  (17  N.  Y.,  9  ;  S.  C.,  6  Abbotts'  Pr.,  357)  it  was  said, 
that  although  the  Code  does  not  in  terms  enact,  as  was  done  by  the  act  of  1818, 
that  a  judgment  confessed  without  a  compliance  with  its  provisions  shall  be 
deemed  and  adjudged  fraudulent  in  respect  to  other  bona-fide  judgment-creditors, 
yet,  considering  the  object  in  view,  it  was  plain  that  such  must  be  its  meaning. 
This  rule  of  construction  embraces  b<ma-fide  purchasers,  as  well  as  judgment-cred- 
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$3,335 ;  and  added,  "  also,  for  the  purpose  of  securing  the  said 
Silas  H.  Marks,  as  trustee  in  behalf  of  Augustus  Keep  and 
George  R.  Keep,  against  contingent  liabilities,"  &c.,  then  setting 
forth  that  the  Keeps  indorsed  for  Reynolds  a  note  specified, 


itors,  inasmuch  as  both  classes  of  persons  are  specified  in  the  act,  as  to  whom  the 
judgment  shall  be  adjudged  fraudulent. 

That  act  provided  that  judgments  entered  by  confession  without  a  compliance 
with  its  items  should  be  "taken,  deemed,  and  adjudged  fraudulent,  as  respects 
any  other  bona-fide  judgment-creditors,  and  every  bona-fide  purchaser  for  valuable 
consideration  of  any  lands  bound  or  affected  by  such  judgment."  In  James  a. 
Johnson  (6  Johns.  Oh.,  417)  mortgage -creditors  were  deemed  to  be  bona-fide  pur- 
chasers within  the  provision  of  the  act.  The  case  was  afterwards  considered  in 
the  Court  of  Errors  (2  Gaw.,  240),  when  it  seems  there  was  a  difference  of  opinion 
upon  the  question. 

Judge  Woodworth  remarked  (page  290),  that  he  thought  mortgagees  were  to  be 
deemed  purchasers  ;  that  the  reason  and  spirit  of  the  act  protected  mortgagees  as 
well  as  subsequent  judgment-creditors. 

The  learned  judge  also  referred  to  the  statute  of  27  Eliz.,  respecting  conveyances 
made  to  defraud  purchasers,  under  which  it  was  held  that  a  mortgagee  was  a  pur- 
chaser. 

Judge  Savage,  however,  said  (page  314)  that  in  his  judgment  the  Legislature 
did  not  contemplate  a  mortgage-creditor  by  the  terms  bona-fide  purchaser. 

The  strength  of  the  argument  in  this  case,  both  in  the  Supreme  Court  and  in 
the  Court  of  Errors,  is  in  favor  of  regarding  a  mortgagee  as  a  purchaser  within  the 
purview  of  the  act.  Nor  is  this  construction  weakened  by  the  case  of  Seaving  a, 
Bnnkerhoff  (5  Johns.  Ch.,  329),  for  the  chancellor  there  deems  the  term  purchaser 
to  embrace  those  who  take  "  beneficially,  and  for  a  valuable  consideration,  on  their 
own  account."  It  was  held,  also,  in  White  a.  Williams  (1  Paige,  502,  8),  that  an 
assignee  of  a  judgment  could  claim  the  benefits  of  this  statute  ;  and  further,  that 
a  purchaser  under  judgment  was  entitled  to  all  the  rights  which  a  judgment-cred- 
itor could  have. 

In  this  case,  however,  Mr.  Bennett,  being  the  purchaser  on  mortgage-sale  under 
his  mortgage,  is,  by  the  strictest  possible  construction,  a  purchaser. 

But  we  are  not  without  further  authority  on  this  question.  Judge  Harris  re- 
marked in  Bonnell  a.  Henry  (13  How.  Pr.,  142,  on  page  145),  as  follows :  "  Nor  do  I 
understand  that,the  right  to  have  the  illegal  judgment  removed,  is  confined  to  a 
judgment-creditor,"  but  he  did  not  assume  in  that  case  to  decide  that  a  mortgagee 
or  purchaser  could  move  to  set.  aside  the  judgment,  the  same  as  judgment-cred- 
itors. 

The  same  subject  came  under  discussion  in  Norris  a.  Denton  (30  £arb. ,  117). 
The  plaintiff's  counsel  insisted  that  none  but  judgment-creditors  could  attack  a 
judgment  entered  by  confession,  on  the  ground  of  the  insufficiency  of  the  state- 
ment. But  it  was  decided  by  the  court  at  general  term,  that  the  right  to  set 
aside  or  attack  a  void  judgment  thus  entered  was  not  limited  to  judgment-cred- 
itors; and  further,  that  a  judgment  so  entered  upon  confession  upon  a  defective 
statement  was  to  be  deemed  fraudulent  and  void  as  against  the  creditors  of  the 
judgment-debtor,  and  also  as  against  grantees  and  mortgagees  of  premises  upon 
which  such  judgment  was  an  apparent  lien.  In  this  case,  the  court  say  that  a 
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amounting  to  $560.  The  statement  further  declared,  that  the 
judgment  and  confession  were  to  be  held  by  Marks  in  his  own 
right,  as  to  the  contingent  liabilities  assumed  by  him,  &c. ;  and 
to  be  further  held  by  him  in  the  right  and  behalf  of  Van  Horn 
and  Keep,  as  to  the  contingent  liabilities  assumed  by  them  as 
indorsers,  &c. ;  and  to  be  further  held  by  him  in  the  right  and 
behalf  of  Augustus  Keep  and  George  R.  Keep,  as  to  the  contin- 
gent liabilities  assumed  by  them. 

The  statement  was  verified,  and  Marks  agreed,  in  writing,  to 
take  and  hold  the  judgment  upon  the  terms,  and  for  the  pur- 
poses expressed.  The  judgment  was  docketed  August  19th, 
1858.  In  an  action  brought  against  the  same  defendant,  Rey- 
nolds, by  Mrs.  L.  M.  Wright,  judgment  in  her  favor  was  recov- 
ered, and  was  docketed  November  6th,  1858. 

Counsel  for  Mrs.  Wright  moved,  at  a  special  term  of  the 
court,  to  have  the  former  judgment  set  aside.  The  motion  was 
denied,  the  following  opinion  being  rendered. 

MAEVHST,  J. — The  counsel  for  Mrs.  Wright  made  several  ob- 
jections to  the  sufficiency  of  the  statement  upon  which  the  judg- 
ment to  Marks  was  entered ;  but,  in  my  opinion,  none  of  them 

grantee  or  mortgagee  of  premises  upon  which  such  judgment  is  a  lien  must  have 
the  same  right  to  attack  it  as  a  judgment-creditor.  So,  it  was  held  in  Bridenbecker 
a.  Mason  (16  How.  Pr.,  203),  that  when  a  judgment  is  fraudulent,  or  is  invalid  by 
reason  of  some  substantial  defect,  it  will  be  set  aside  on  application  of  any  party 
interested  in  impeaching  it.  (See,  also,  Kendall  a.  Hodgins,  1  £osw,  659;  S.  C., 
7  Abbotts'  Pr.,  309,  and  cases  there  cited.)* 

These  cases  are  well  based  on  principle.  There  can  be  no  good  reason  for  ex- 
tending, by  construction,  the  right  to  set  aside  a  fraudulent  or  unauthorized  judg- 
ment to  a  judgment-creditor,  and  denying  such  right  to  a  purchaser  or  mortgagee 
of  property  on  which  the  judgment  is  an  apparent  lien.  The  judgment  entered 
upon  an  insufficient  statement  is  void,  and  should  be  so  adjudged  at  the  instance 
of  any  person  injuriously  affected  by  it.  In  this  case  the  judgment  under  the  au- 
thorities must  be  held  unauthorized  and  void.  Mr.  Bennett  received  his  mortgage 
in  ignorance  of  the  judgment,  and,  on  foreclosure,  became  the  purchaser  of  the 
equity  of  redemption,  consequently  occupies  the  place  of  a  bona-fide  purchaser. 

But  whether  purchaser  or  mortgagee,  he  may  invoke  the  aid  of  the  court  to 
protect  him  in  his  rights  by  the  removal  of  an  apparent  but  invalid  lien  on  his 
property. 

An  order  must  be  entered  vacating  and  setting  aside  the  judgment  and  all  sub- 
sequent proceedings,  as  to  the  premises  owned  by  Mr.  Bennett,  and  described  in 
the  moving  papers. 


*  Compare,  also,  Neusbaum  a.  Kelm,  7  Abbott*?  Pr.,  23;  Hammond  a.  Bush,  8  /&.,  152. 
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were  well  founded,  unless  the  one  arising  upon  the  facts  ap- 
pearing from  the  above  statement  is  of  that  character. 

The  question  is,  may  a  judgment  be  confessed  to  one  person 
in  trust  for  another,  the  trustee  and  the  trust  being  created  and 
declared  in  the  written  statement  authorizing  the  judgment? 
By  the  Code,  a  judgment  may  be  confessed  "  to  secure  any  per- 
son against  contingent  liability  on  behalf  of  the  defendant,"  in 
the  manner  prescribed.  There  must  be  a  statement  in  writing, 
signed  by  the  defendant,  and  verified.  "  If  it  be  for  the  pur- 
pose of  securing  the  plaintiif  against  a  contingent  liability,  it 
must  state  concisely  the  facts  constituting  the  liability,  and  must 
show  that  the  sum  confessed  therefor  does  not  exceed  the  same." 
(§§  382,  383.) 

The  decision  of  the  question  must,  I  think,  depend  upon  the 
construction  to  be  given  to  these  provisions  of  the  Code.  I  am 
not  aware  that,  prior  to  the  Code,  there  was  any  thing  in  our 
law  prohibiting  the  confession  of  a  judgment  to  one  person, 
which  should  be  for  the  benefit  of  another.  Our  statute  (2  Rev. 
Stat.,  137,  §  1)  makes  void  a  "  decree  or  judgment  suffered,  with 
intent  to  hinder,  delay,  or  defraud  creditors  or  other  persons  of 
their  lawful  suits,"  &c.  This  statute  does  not  affect  the  ques- 
tion. Prior  to  the  Code  the  action  was  required  to  be  in  the 
name  of  the  party  legally  interested.  In  actions  upon  contracts, 
other  than  commercial  paper,  the  action  must  have  been  in  the 
name  of  the  party  to  the  contract,  though  he  may  have  assigned 
it,  and  the  recovery  would  be  for  the  benefit  of  the  assignee. 
Now  the  action  is  to  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  provided  in  sections  113,  111.  By 
section  113,  executors,  administrators,  and  certain  trustees,  and 
persons  authorized  by  statute,  may  sue  in  their  own  names  ;  and 
a  person  with  whom  or  in  whose  name  a  contract  is  made,  for 
the  benefit  of  another,  is  included. 

These  principles  and  provisions  do  not  embrace  the  case ;  they 
relate  to  parties  to  an  action :  but  it  is  proper  to  consider  the 
state  of  the  general  law  touching  parties  to  actions,  in  giving 
constructions  to  the  provisions  relating  to  the  confession  of  judg- 
ments, without  action ;  and,  in  doing  so,  we  see  that  there  is 
nothing  in  the  law,  in  principle,  inconsistent  with  the  confession 
of  a  judgment  to  one  person  for  the  benefit  of  another.  The 
Code  authorizes  a  judgment  by  confession  to  be  entered,  "to 
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secure  any  person  against  contingent  liability  on  behalf  of  the 
defendant."  This  authority  is  general — to  secure  "  any  person." 
It  does  not  declare  that  the  judgment  shall  be  confessed  to  the 
person  to  be  secured,  and  not  to  any  other  person  for  his  bene- 
fit. The  third  subdivision  of  the  next  section,  however,  declares 
that  "if  it  (the  judgment)  be  for  the  purpose  of  securing  the 
plaintiff  against  a  contingent  liability,  it  (the  statement)  must 
state  concisely  the  facts  constituting  the  liability,  and  must  show 
that  the  sum  confessed  therefor  did  not  exceed  the  same."  Here 
the  word  plaintiff  is  used,  "  for  the  purpose  of  securing  the  plain- 
tiff against  a  contingent  liability."  If  we  give  this  clause  a  lit- 
eral and  controlling  construction,  it  will,  I  think,  follow  that 
those  parts  of  the  judgment  intended  to  secure  Yan  Horn  and 
Keep,  and  Keep  &  Keep,  against  contingent  liabilities,  cannot 
be  sustained.  Regarding  Marks  as  the  sole  plaintiff,  it  cannot 
be  said  that  he  had  incurred  any  contingent  liability  upon  the 
notes  not  indorsed  by  him. 

I  am  inclined  to  think,  in  view  of  the  whole  statute,  that  a 
more  liberal  construction  should  be  given.  In  the  present  case 
three  classes  of  persons  incurred  contingent  liabilities  on  behalf 
of  the  defendant ;  and  a  judgment  was  confessed  to  one  of  them, 
to  secure  him  against  his  contingent  liabilities,  and  also  to  secure 
each  of  the  other  classes  of  persons  for  their  contingent  liabilities, 
the  person  to  whom  the  judgment  was  confessed  consenting  to 
act  as  the  trustee  of  the  others.  The  intent  and  spirit  of  the 
statute  have  been  complied  with ;  full  information  has  been 
given;  subsequent  judgment-creditors  have  not  been  injured. 
If,  instead  of  one  judgment,  there  had  been  three,  no  question 
could  be  raised.  Why,  then,  under  such  circumstances,  require 
three  judgments  instead  of  one?  It  was  suggested  upon  the 
argument  that  the  word  "plaintiff"  ought  to  be  construed  as 
meaning  the  persons  for  the  purpose  of  securing  whom  the 
judgment  was  confessed ;  or,  by  referring  to  the  previous  section, 
which  contains  the  authority  to  enter  judgment  by  confession, 
read  the  clause  in  question,  "  If  the  judgment  be  for  the  pur- 
pose of  securing  any  person  against  a  contingent  liability,"  &c. 
In  other  words,  that  the  word  plaintiff,  as  here  used,  is  simply 
a  substitute  for  "  any  person,"  as  used  in  the  previous  section  ; 
and  I  am  inclined  to  think  that  such  construction  should  be 
given.  It  can  hardly  be  claimed  that  it  was  intended,  by  the 
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use  of  the  word  plaintiff,  to  abrogate  the  law  previously  existing, 
which  permitted  the  confession  of  judgment  to  one  person  for 
the  benefit  of  another. 

If  I  am  wrong  in  the  views  here  expressed,  it  will  not  follow 
that  the  entire  judgment  is  void  as  to  Mrs.  Wright.  It  is  valid 
BO  far  as  the  contingent  liabilities  of  Marks  are  concerned. 
(McKee  a.  Tyson,  10  Abbotts'  Pr.,  392.)  I  have  concluded,  upon 
the  whole,  to  deny  the  motion,  without  costs. 

From  this  order  the  moving  party  appealed. 

C.  Thayer,  for  the  appellant. 
Mr.  Lamont,  for  the  respondent. 

BY  THE  COURT.* — DAVIS,  J. — The  judgment  sought  to  be  set 
aside  was  confessed  to  Marks,  the  plaintiff,  to  secure  him 
against  a  contingent  liability  as  indorser  for  the  defendant, 
amounting  to  $4,450 ;  and  also  to  secure  him  as  trustee  for 
John  Yan  Horn  and  George  R.  Keep,  for  contingent  liabilities 
arising  upon  their  indorsements  for  said  Reynolds,  to  the  amount 
of  $3,335 ;  and  as  trustee  for  Augustus  Keep  and  George  R. 
Keep  to  secure  them  for  contingent  liabilities  as  such  indorsers 
to  the  amount  of  $560. 

The  points  made  by  the  appellant's  counsel  are,^^,  that  the 
statement  of  the  nature  and  character  of  the  liability  is  insuffi- 
cient ;  and  second,  that  a  judgment  cannot  be  confessed  to  one 
party  as  trustee  for  another  to  secure  the  latter  against  contin- 
gent liabilities,  or  for  any  indebtedness. 

The  special  term,  in  my  opinion,  came  to  a  correct  conclusion 
as  to  the  sufficiency  of  the  statement.  The  contingent  liabilities 
are  described  as  arising  upon  certain  specified  notes  made  by 
Reynolds,  and  indorsed  by  plaintiff  and  by  the  other  persons 
named.  These  notes  are  described  by  dates,  amounts,  when 
and  where  payable,  and  by  whom  made  and  indorsed.  The 
liability  upon  them  intended  to  be  secured  is  a  contingent  one, 
as  accommodation  indorser;  and  of  course  if  the  particular 
notes  have  had  no  inception,  or  are  not  outstanding,  or  the  in- 
dorser shall  never  be  charged  upon  them,  there  is  nothing  se- 

*  Present,  MARVIN,  P.  J.,  and  DAVIS  and  GKOVKB,  JJ. 
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cured  by  the  judgment.  It  was  not  necessary,  in  my  opinion, 
to  state  the  consideration  of  the  notes,  nor  the  fact  that  they  had 
been  discounted ;  although  the  latter  fact  is  fairly  inferable  from 
what  is  stated.  The  creditors  of  Reynolds  are  fully  informed 
of  the  nature  and  extent  of  the  contingent  liability.  The  facts 
stated  put  them  upon  inquiry,  which,  if  followed,  enables  them 
definitely  to  ascertain  the  exact  amount  of  the  contingent  lia- 
bility that  may  at  any  time  ripen  into  an  actual  one ;  and  in 
my  opinion  are  a  sufficient  compliance  with  the  requirements 
of  the  Code. 

The  confession  and  judgment,  so  far  as  the  plaintiffs  own  lia- 
bility is  secured,  may  be  sustained  even  if  the  court  shall  con- 
clude that  they  are  void  as  to  the  other  amounts.  (McKee  a. 
Tyson,  10  Abbotts'  Pr.,  392 ;  Hoppock  a.  Donaldson,  12  How. 
Pr.,  141.) 

The  question  remaining  to  be  determined  is,  whether  a  judg- 
ment may  be  confessed,  under  the  Code,  to  one  person  in  trust 
for  another,  the  trustee  and  the  trust  being  created  and  declared 
by  the  defendant  in  the  written  statement.  This  question  is 
simply  one  of  power  under  the  provisions  of  the  Code.  I  have 
studied  those  provisions  in  the  light  of  the  learned  judge  at 
special  term,  and  am  not  able  to  concur  in  his  conclusion. 

The  Code  provides  that  "a  judgment  by  confession  may  be 
entered  without  action  either  for  money  due  or  to  become  due, 
or  to  secure  any  person  against  contingent  liability  on  behalf  of 
the  defendant,  or  both,  in  the  manner  prescribed  by  this  chap- 
ter." (§  382.) 

"  A  statement  in  writing  must  be  made,  signed  by  the  defend- 
ant, and  verified  by  his  oath,  to  the  following  effect 

"  3d.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts  constitu- 
ting the  liability,  and  must  show  that  the  sum  confessed  there- 
for does  not  exceed  the  same."  (§  383.) 

In  my  judgment,  '•'•the  person?  who  may  be  secured  against 
a  contingent  liability  must  be  "  the  plaintiff"  in  whose  favor 
the  judgment  is  confessed.  These  terms,  as  used  in  the  two 
sections,  are  convertible  and.  synonymous.  The  intention  was 
to  give  power  to  the  defendant  by  a  confession  to  the  party  who 
had  incurred  such  contingent  liability  on  his  behalf,  to  secure 
him  to  the  amount  of  such  liability ;  and  not  to  authorize  the 


NEW  YOKK.  413 


Marks  a.  Reynolds. 


creation  of  trusts  through  which,  by  the  intervention  of  a  trus- 
tee as  plaintiff,  all  the  contingent  liabilities  of  a  debtor  might 
be  aggregated  and  secured.  Our  system  does  not  favor  the 
creation  of  trusts  except  for  certain  specified  and  limited  pur- 
poses, among  which  I  do  not  think  the  trust  in  question  is  to  be 
found.  Besides,  the  establishment  of  such  trusts  seems  to  be  ob- 
noxious to  serious  objections.  It  of  course  includes  the  right  of 
•the  debtor  to  select  his  own  trustee ;  and  if  he  may  confess  such 
a  judgment  for  his  indebtedness  or  contingent  liabilities,  he  may, 
of  course,  choose  a  trustee  most  favorable  to  himself,  without 
consulting,  or  perhaps  in  defiance  of,  the  wishes  of  his  creditor, 
and  thus  gain  all  the  lenity  which  a  friendly  trustee  would  have 
it  in  his  power  to  show  him.  If  the  judgment  be  valid  eo  in- 
stanti  upon  its  confession  and  entry,  it  of  course  merges  the 
existing  indebtedness;  and  probably  anticipates  and  prevents 
any  future  judgment  upon  the  same  contingent  liability.  So 
that  a  pressing  creditor  may  suddenly  find  the  note  of  his  debtor 
on  which  he  is  seeking  payment,  or  which  he  desires  to  turn 
out  in  payment  of  his  own  debts,  or  to  hypothecate  for  his  own 
liabilities,  merged  in  a  judgment  confessed  to  his  trustee  whom 
he  has  not  chosen,  and  for  whose  kindly  offices  he  has  no  desire. 
This  must  be  the  effect  of  the  existence  of  such  a  power  in  the 
debtor,  unless  it  be  also  held  that  the  validity  of  such  a  confes- 
sion and  judgment  depends  upon  the  assent  of  the  creditor  or 
his  subsequent  ratification.  But  there  is  no  way  provided  in 
which  this  assent  is  to  appear ;  and  hence  such  judgments  would 
be  left  open  to  controversy,  whether  such  assent  was  given,  or 
such  ratification  made, — subjects  upon' which  contending  cred- 
itors might  litigate  interminably  upon  questions  of  fact  dehors 
the  record,  and  resting  in  parol  and  loose  acts  and  declarations. 
Besides,  these  judgments,  if  thus  themselves  contingent,  would 
encumber  the  records  and  dockets  of  the  court  with  invalid 
judgments  not  assented  to  nor  ratified,  to  the  serious  prejudice 
of  the  business  community.  If  such  a  judgment,  to  which  there 
has  been  no  concurrent  or  subsequent  assent  of  the  beneficiary, 
is  to  be  valid  till  repudiated,  at  what  time  will  it  cease  to  be  a 
lien  ?  or  when  must  the  repudiation  or  ratification  be  announced? 
When  ratified,  will  the  lien  relate  to  the  time  of  docketing,  or 
of  the  ratification  ?  And  what  effect  shall  be  given  to  such  a 
judgment  as  against  others  recovered  while  it  is  thus  inchoate? 
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The  difficulties  that  surround  the  right -to  confess  judgments  to 
trustees  seem  to  me  embarrassing  and  insuperable.  I  have  no 
doubt  the  judgment  in  this  case  is  just  and  equitable,  and  was 
confessed  in  good  faith,  and  ought  to  be  sustained,  if  the  power 
to  confess  such  a  judgment  exists ;  but  to  establish  such  .power 
seems  to  me  to  open  a  door  to  mischiefs  prejudicial  to  the  best 
interests  of  community  and  liable  to  great  abuse ;  and  I  do  not 
think  the  Legislature  have  done  or  intended  to  do  it.  In  my 
opinion,  the  order  appealed  from  should  be  reversed,  and  the 
judgment  in  question  should  be  declared  valid  only  as  to  the 
contingent  liability  of  Marks ;  and  the  residue  invalid  as  to  Mrs. 
Wright's  judgment,  and  postponed  thereto. 

GKOVER,  J.,  concurred.     MAKVIN,  P.  J.,  dissented. 


THE  NEW  YORK  ICE  COMPANY  a.  THE  NORTH 
WESTERN  INSURANCE  COMPANY. 

Court  of  Appeals  ;  June  Term,  1861. 

MlSDESCEIPTION. MlSTAKE. APPEAL. — AMENDMENT. 

It  seems,  that  where  a  material  misdescription  of  the  subject  of  insurance  is  inserted 
in  a  policy  in  consequence  of  a  mutual  mistake  or  misunderstanding  of  the  in- 
surer and  the  insured,  there  is  a  proper  cause  for  a  reformation  of  the  contract. 

Legal  and  equitable  grounds  of  relief  may  be  united  in  the  same  action. 

The  case  of  Reubens  a.  Joel  (13  N.  T.  (3  Kern.),  488)  explained. 

The  Legislature  had  power,  under  the  Constitution,  to  abrogate  all  the  distinctions 
between  legal  and  equitable  actions,  and  an  intention  to  do  so  is  expressed  in 
the  Code  of  Procedure. 

So  long  as  a  judgment  is  subject  to  an  appeal,  the  court  may  correct  or  modify  it 
in  its  discretion. 

An  order  made  at  special  term  allowing  a  pleading  to  be  amended  in  furtherance 
of  the  justice  of  the  case,  is  not  appealable,  even  though  such  amendment  may 
require  a  modification  of  the  judgment  rendered. 

But  where  the  general  term  has  entertained  an  appeal  from  and  reversed  such 
order,  the  Court  of  Appeals  has  no  power  to  entertain  an  appeal  from  the  de- 
cision of  the  general  term. 
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Motion  to  dismiss  an  appeal  from  an  order  of  the  general 
term  reversing  a  decision  at  special  term,  which  allowed  a  judg- 
ment to  be  amended. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court, 
and  in  our  report  of  the  proceedings  below.  (11  Ante,  419.) 

Wm.  Curtis  Noyes,  for  respondents. — I.  The  order  is  not  ap- 
pealable. (Code,  §  11.)  1.  It  is  not  an  appeal  from  a  judg- 
ment; no  appeal  has  been  taken  from  the  judgment.  2.  It 
does  not  affect' a  substantial  right.  It  restores  a  judgment  as 
originally  granted,  and  gives  plaintiff  leave  to  commence  an 
action.  The  leave  given  plaintiff  to  serve  a  new  complaint  was 
a  matter  of  discretion  with  the  judge  only.  The  order  does  not 
determine  the  action  or  prevent  a  judgment  from  which  appeal 
might  be  taken.  3.  It  is  not  an  order  made  in  a  special  pro- 
ceeding, nor  upon  a  summary  application  after  judgment. 
(8  Barb.,  81 ;  7  How.  Pr.,  78 ;  4  Ib.,  329,  332 ;  10  A,  90 ;  13 
Ib.,  193  ;  4  Comst.,  415  ;  2  Seld.,  465 ;  2  Kem.,  32,  591.) 

II.  The  plaintiffs  elected  to  bring  an  equitable  action,  and  are 
bound  by  that  election. 

III.  They  cannot,  when  defeated  in  the  action,  turn  that  case 
into  an  action  at  law  upon  the  policy  which  they  had  repudiated 
throughout  the  action. 

IY.  An  action  cannot  be  under  the  Code  (and  under  the 
common-law  system  has  never  been)  a  suit  in  equity  to  reform 
an  agreement  and  an  action  at  law  to  recover  upon  it.  The 
claims  are  incongruous,  inconsistent,  require  different  trials. 
Such  a  union  is  wholly  unprecedented. 

Y.  After  judgment,  court  has  no  power  to  start  a  fresh  action 
to  take  effect  from  commencement  of  original  suit,  and  thus  de- 
prive defendants  of  a  stipulated  defence.  The  doctrine  of  re- 
lation is  never  applied  to  produce  injustice.  (Lathrop  a.  Fergu- 
son, 22  Wend.,  116.)  Such  change  is  not  allowable  at  common 
law  (Miller  a.  Watson,  6  Wend.,  506),  nor  under  the  Code. 
(Code,  §  173 ;  Davis  a.  Mayor  of  K  Y.,  14  N.  Y.,  506 ;  Voorhies* 
Code,  268 ;  Salters  a.  Genin,  10  Abbotts'  Pr.,  478.) 

YI.  The  defence  of  a  limitation  of  the  action  is  meritorious, 
and  should  not  be  avoided  by  an  evasion  or  violation  of  an  es- 
tablished rule.  (Angel  on  Lim.,  7-9.) 
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Nelson  Merrill  and  Frederic  R.  Sherman,  for  the  appellants. 
— I.  The  judgment  as  amended  at  special  term  was  a  judgment 
on  the  equity  issue  of  the  case  upon  the  pleadings  and  evidence 
in  the  action,  and  could  only  be  reversed,  if  at  all,  as  a  judg- 
ment, to  wit,  on  the  "judgment-roll,"  as  provided  by  §  328  of 
the  Code. 

II.  If  only  an  order,  it  was  made  on  the  pleadings  and  evi- 
dence introduced  on  the  trial  (and  the  notice  and  affidavits  on 
the  trial  as  well),  and  could  only  be  reversed  "  upon  the  papers 
upon  which  it  was  granted."     (/&.) 

III.  Only  the  two  affidavits  and  order  were  before  the  general 
term,  and  it  was  error  on  these  alone  to  reverse  either  a  judg- 
ment or  an  order  that  the  court  below  made,  on  other  papers 
and  evidence  as  well. 

IV.  The  court  below  had  the  power,  on  the  pleadings  and 
evidence  (and  on  the  notice  and  affidavit  as  well),  to  amend  the 
judgment,  the  same  not  then  having  been  executed,  as  on  re- 
hearing. 

Y.  It  was  a  matter  of  discretion  with  the  judge  whor tried 
the  cause,  and  who  is  presumed  to  have  done  right,  and  appeal 
did  not  lie  to  the  general  term  as  a  motion  on  the  affidavits 
only. 

VI.  Appeal  lies  to  this  court.  If  an  order,  it  aifects  a  sub- 
stantial right,  and  in  effect  determines  the  action  and  prevents 
a  judgment.  (Code,  §  11.) 

BY  THE  COURT. — COMSTOCK,  C.  J. — The  object  of  this  suit  was 
to  recover  the  sum  of  $4,000  in  which  the  defendants  by  a  fire 
policy  insured  the  plaintiffs.  In  the  complaint  it  was  stated 
that  a  certain  clause  in  the  policy,  descriptive  of  the  subject  of 
insurance,  was  inserted  by  mistake,  and  that  the  defendants, 
taking  advantage  of  that  clause,  had  refused  to  pay  the  loss. 
The  prayer  of  the  complaint  was  for  the  recovery  of  the  $4,000, 
and,  if  necessary,  that  the  contract  be  exorcised  by  striking  out 
the  clause  in  question.  The  case  was  tried  before  Mr.  Justice 
Ingraham,  who  dismissed  the  complaint.*  The  decision  pro- 
ceeded solely  on  the  ground  that  the  plaintiffs  had  not  made  out 
a  right  to  have  the  contract  reformed;  but  no  determination 

*  See  his  decision  reported,  10  Ante,  34. 
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was  made  that  the  plaintiffs  were  not  entitled  to  recover  on  the 
policy  as  it  actually  was.  The  learned  justice  was  of  opinion 
that  such  a  recovery  could  not  be  had  without  instituting  a  new 
suit,  and  the  judgment  was  accordingly  without  prejudice  to  the 
right  of  bringing  another.  But  the  plaintiffs  afterwards  ascer- 
taining that,  by  a  provision  in  the  policy,  action  must  be  brought 
within  twelve  months  after  a  loss,  and  that  it  was  too  late  to 
begin  de  novo,  they  then  moved  the  special  term  to  amend  the 
order  of  dismissal  by  inserting  leave  to  file  a  complaint  "  at  law" 
in  the  same  action,  and  an  order  granting  such  amendment  was 
made.  From  this  order  the  defendants  appealed  to  the  general 
term,  where  the  same  was  reversed,  and  from  the  order  of  re- 
versal the  plaintiffs  appealed  to  this  court.  The  defendants 
move  to  dismiss  this  appeal. 

I  confess  myself  unable  to  see  why  the  plaintiff  was  not  en- 
titled to  a  reformation  of  the  contract.  The  learned  justice  who 
tried  the  case,  in  the  opinion  given  by  him,  after  referring  to 
the  evidence,  observes :  "  The  only  conclusion  I  can  adopt  on 
this  evidence  is,  that  there  was  a  mutual  mistake  as  to  the  de- 
scription of  the  premises,  arising  from  a  misunderstanding  of  the 
parties  in  the  original  negotiation  of  the  contract,  and  that  the 
defendants'  agent,  in  making  the  policy,  made  it  as  he  intended 
it  should  be  when  he  agreed  to  insure  the  property.  The  policy 
was  made  according  to  the  description  entered  by  him  in  the 
books  of  the  company,"  &c.  Now  if  the  misdescription  of  the 
subject  of  insurance  was  material,  and  was  entered  in  the  books 
of  the  company,  and  found  its  way  into  the  policy  in  conse- 
quence of  a  mutual  mistake  or  misunderstanding  of  the  parties, 
it  seems  to  me  that  a  proper  case  was  made  out  for  a  reforma- 
tion. 

In  the  next  place,  I  am  of  opinion  that  it  was  erroneous  to 
turn  the  plaintiff  out  of  court,  on  the  mere  ground  that  he  had 
not  entitled  himself  to  the  equitable  relief  demanded,  if  there 
was  still  enough  left  of  his  case  to  entitle  him  to  recover  the  sum 
in  which  he  was  insured.  No  suggestion  was  made  that  the 
complaint  did  not  show  a  good  cause  of  action  for  this  money, 
even  after  striking  out  all  the  allegations,  and  the  prayer  on  the 
subject  of  equitable  relief.  But  because  it  contained  these  alle- 
gations, and  because  these  were  tried  without  a  jury,  and  tried 
unsuccessfully,  the  court  refused  to  entertain  the  case  for  the 
VOL.  XII.— 27 
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relief  to  which  the  plaintiff  was,  in  fact,  entitled — that  is  to  say, 
for  a  recovery  of  the  money  without  reforming  the  contract. 
This  ruling  proceeded  wholly  on  the  authority  of  the  case  of 
Reubens  a.  Joel  in  this  court  (3  Kern.,  488),  which,  it  is  inti- 
mated, was  a  departure  from  previous  cases  also  in  this  court. 
But  this  is  a  mistake.  In  that  case,  a  debtor  had  made,  as  it 
was  alleged,  a  fraudulent  assignment  of  his  property,  and  a 
creditor,  by  simple  contract,  commenced  a  suit  against  the  as- 
signor and  assignee,  praying  a  recovery  of  his  debt,  and  for  an 
injunction  to  restrain  the  alienation  of  the  property  assigned. 

The  questions  in  the  case  arose  on  demurrer  put  in  by  the  as- 
signee, and  the  point  determined  in  this  court  was,  that  such  a 
creditor  was*  not  entitled  in  such  a  case  to  equitable  relief  by 
injunction.  "We  all  thought  that  the  creditor  had  no  standing 
in  court,  legal  or  equitable,  as  against  the  assignee,  until  after 
judgment  against  his  debtor;  and  whatever  was  said  beyond 
this  is  to  be  taken  as  individual  opinion  merely.  The  doctrine 
of  the  previous  cases  (12  jV.  I7".,  266,  336),  favorable  to  uniting 
in  the  same  action  legal  and  equitable  grounds  of  relief,  was  not 
intended  to  be  disturbed ;  and  a  case  in  this  court  of  a  later  date 
has  reaffirmed  that  doctrine  in  the  most  explicit  manner.  (Phil- 
lips a.  Gorham,  17  N.  Y.  (3  Smith\  270.)  In  this  case  the 
point  was  very  distinctly  presented,  and  it  was  decided  upon 
the  fullest  consideration.  I  think  it  proper  to  mention  that  the 
reason  why  I  expressed  no  opinion  in  the  case  was,  that  I  hesi- 
tated in  regard  to  the  power  of  the  Legislature  under  the  Consti- 
tution to  abrogate  all  the  distinction  between  legal  and  equita- 
ble actions.  That  such  was  the  expressed  intention  of  the 
Legislature  in  the  Code  of  Procedure  I  never  had  any  doubt. 
Both  of  these  questions  must  now  be  considered  at  rest. 

And  in  the  next  place,  I  do  not  see  the  grounds  upon  which 
the  court  below,  in  general  term,  reversed  the  order  of  the  special 
term,  giving  plaintiff  the  right  to  put  in  a  new  complaint,  or  amend 
the  complaint  in  the  action.  I  think  the  complaint  was  perfectly 
good,  and  that  no  amendment  or  substitution  was  necessary. 
It  was  much  more  clearly  good  in  the  so-called  legal  than  in 
the  so-called  equitable  aspect  of  the  case.  Nevertheless,  the 
court  corrected  the  judgment  by  adding  the  words,  "or  the 
plaintiff  may  serve  a  new  complaint  at  law  in  this  action  on 
payment,"  &c.  The  judgment  was  entered  December  23d, 
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1859 ;  notice  of  the  motion  to  add  this  clause  to  it  was  given  in 
February  following ;  and  the  order  granting  leave  was  given  in 
July  following. 

It  is  suggested  in  the  opposing  papers  that  the  judgment  had 
become  perfect  and  final  before  the  motion  was  made.  I  do 
not  see  the  force  of  this  suggestion.  The  judgment  was  perfect 
as  soon  as  pronounced  and  entered :  it  would  become  final  when 
the  time  for  appealing  should  expire ;  but  there  is  no  pretence 
that  this  time  was  ever  limited  by  serving  on  the  plaintiff  the 
notice  required  for  that  purpose.  (Code,  §  332.)  I  think  the 
power  of  the  court  to  modify  or  amend  the  judgment  cannot  be 
questioned.  Even  if  the  time  for  appealing  had  expired,  I  am 
by  no  means  prepared  to  admit  that  this  power  would  be  lost. 
At  all  events,  so  long  as  the  judgment  was  subject  to  an  appeal, 
it  was  subject  to  such  corrections  and  modifications  as  the  court 
which  pronounced  it  might,  in  its  discretion,  think  proper  to 
make.  The  administration  of  justice  would  be  extremely  im- 
perfect if  this  power  did  not  exist.  In  this  case  the  complaint 
had  been  dismissed  at  the  trial  because  the  plaintiff  had  failed 
(as  the  court  thought)  to  prove  the  equitable  ground  of  relief 
which  he  had  alleged.  By  the  modification  afterwards  directed, 
leave  was  given  to  file  and  serve  a  different,  that  is  to  say,  an 
amended  complaint.  The  judgment  then  was  no  longer  abso- 
lute ;  but  it  would  become  so  unless  the  plaintiff  within  twenty 
days  amended  his  complaint  and  paid  the  specified  costs.  If  an 
amendment  was  thought  necessary  this  would  have  been  ex- 
tremely proper  as  an  original  disposition  of  the  case  at  the  trial. 
As  the  time  for  bringing  a  new  suit  had  expired,  justice  plainly 
required  that  the  case  should  be  put  in  this  situation ;  and  as  it 
was  not  so  done  at  the  trial,  it  was  just  that  the  omission  should 
be  supplied  afterwards.  In  the  next  place,  I  am  of  opinion  that, 
the  Supreme  Court  had  no  right  to  entertain  the  appeal  at  all 
from  the  order  of  special  term.  That  order,  in  its  substance  and 
nature,  simply  allowed  a  pleading  to  be  amended  in  furtherance 
of  the  justice  of  the  case.  Such  orders  rest  in  the  discretion  of 
the  court  which  makes  them,  and  they  involve  no  substantial 
right,  and  they  are  not  re  viewable  on  appeal.  They  do  not 
belong  to  either  class  of  orders  which,  according  to  the  Code, 
may  be  re-examined  at  the  general  term.  {Code,  349.)  As 
incidental  to  the  amendment  applied  for  in  this  case,  it  was 
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necessary  to  modify  the  judgment  in  its  absolute  character. 
But  this  was  only  a  part  of  the  discretion  to  be  exercised  on  the 
application. 

Not  even  in  this  view  was  any  substantial  right  involved, 
because  it  was  merely  a  question  of  practice  whether  the  legal 
merits  of  the  case  should  be  tried  under  an  amendment  of  the 
pleading,  or  in  a  new  action.  Leave  to  bring  a  new  action  had 
been  originally  given.  The  amendment  simply  gave  leave,  in 
the  plaintiff's  election,  to  go  on  in  the  same  action  after  reform- 
ing his  complaint.  In  all  this  I  see  nothing  but  practice,  and  a 
discretion  which  afforded  no  ground  for  a  review. 

But  the  inquiry  remains,  whether  the  order  of  reversal  pro- 
nounced at  the  general  term  can  be  reversed  in  this  court. 
We  regret  to  find  that  there  is  no  provision  of  law  which  au- 
thorizes such  an  appeal.  The  order  appealed  from  does  not,  we 
think,  "  in  effect  determine  the  action,  and  prevent  a  judgment 
from  which  an  appeal  might  have  been  taken."  (Code,  §  11, 
sub.  2.)  On  the  contrary,  it  leaves  in  force  a  judgment  in  the 
action  rendered  upon  the  trial  from  which  an  appeal  might  have 
been  taken,  and,  so  far  as  we  know,  may  still  be  taken. 

The  case,  therefore,  does  not  seem  to  be  contained  in  any  of 
the  subdivisions  of  the  eleventh  section  of  the  Code,  which  is 
the  only  authority  for  appeals  to  this  court. 

The  appeal  must  therefore  be  dismissed,  but  without  costs. 


RUSHMORE  a.  HALL. 
Supreme  Court,  First  District;  General  Term,  May,  1861. 

CONDITIONAL  EXAMINATION. — EVIDENCE. — EXAMINATION  OF 
PARTIES. 

Under  an  order  for  the  examination  of  a  witness  conditionally,  pursuant  to  2  Rev. 
Stat.,  391,  392,  where  the  adverse  party  had  notice  of  the  examination,  and 
appeared  and  cross-examined  the  witness,  though  objecting  that  the  power  to 
take  the  examination  was  exhausted  by  a  previous  notice  of  examination,  and 
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a  failure  of  the  moving  party  to  proceed  with  the  examination, — Held,  that  the 
deposition  thus  taken  became  effectual  proof  in  the  cause. 

Where  a  witness  testifies  to  acts  which  did  not  happen  in  his  presence,  the  testi- 
mony cannot  be  excluded  ;  the  only  remedy  is  to  show,  by  cross-examination, 
that  the  witness  had  not  sufficient  opportunity  of  knowing  what  he  had  testified. 

Where  a  party  was  examined  as  a  witness  in  his  own  behalf,  before  the  amend- 
ment of  §  399  of  the  Code,  it  was  proper  to  recall  him  tcr  contradict  the  other 
party,  although  not  on  a  point  specified  in  the  notice. 

It  is  not  error  for  a  justice  at  circuit  to  refuse  to  charge  as  requested  on  a  hypo- 
thetical state  of  facts,  though  the  proposition  of  law  be  correct,  if  there  is 
nothing  in  the  testimony  to  warrant  the  jury  in  taking  it  into  consideration. 

Appeal  from  a  judgment  and  an  order  denying  a  new  trial. 

This  action  was  commenced  on  the  28th  day  of  January,  1858, 
to  recover  the  amount  of  a  promissory  note  for  $700,  made  by 
Josiah  Wendell,  to  the  order  of  and  indorsed  by  Barton.  B. 
Wood.  The  defendant  Wendell  appeared,  and  by  his  answer 
alleged  that  the  note  in  controversy  was  void  on  account  of 
usury.  The  defendant  Wood  made  no  appearance,  and  judg- 
ment was  taken  against  him  by  default.  Subsequently  to  the 
trial  of  the  action  the  defendant  Wendell  died,  and  the  action 
was  regularly  continued  against  the  executors  of  Wendell,  who 
were  the  defendants  at  the  time  of  this  appeal. 

On  the  23d  day  of  April,  1858,  the  cause  was  tried  at  New 
York,  before  his  honor  Justice  Sutherland,  and  a  jury.  It 
being  decided  by  the  justice  that  the  defendants  had  the  affirma- 
tive'of  the  issues  to  be  tried,  the  defence  opened  their  case,  and 
offered  to  read  the  deposition  of  George  A.  Wendell,  as  taken 
conditionally  on  the  14th  day  of  April,  1858.  It  was  admitted 
by  the  plaintiffs'  counsel  that  the  said  G.  A.  Wendell  was  too 
sick  to  attend  as  a  witness.  The  plaintiffs'  counsel  objected  to 
the  reading  the  said  testimony.  The  defendants'  counsel  con- 
tended that  the  defendants  were  right  in  offering  said  testimony, 
as  it  was  taken  in  pursuance  of  an  order  of  the  court,  as  follows : 

"  At  circuit,  March  26th,  1858,  Hon.  H.  E.  DAVIES,  Justice. 

"  On  motion  of  Mr.  Dyett,  counsel  for  Josiah  Wendell :  or- 
dered, that  the  trial  of  this  action  be  postponed  to  the  9th  day 
of  April,  1858,  on  payment  by  the  defendant  of  $67.06  costs. 
And  the  plaintiffs  consenting,  it  is  further  ordered,  that  the  testi- 
mony of  the  witness,  George  A.  Wendell,  be  taken  conditionally 
at  his  residence  at  West  Bloomfield,  upon  four  days'  notice 'to 
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the  plaintiffs,  before  any  justice  of  the  peace  in  the  county  where 
said  George  A.  Wendell  resides ;  and  that  the  testimony  so 
taken  be  used  in  evidence  in  the  trial  of  this  action,  with  the 
same  effect  as  if  taken  before  a  justice  of  this  court  upon  the 
usual  order  for  such  examination,  under  the  Revised  Statutes 
of  the  State." 

The  plaintiffs'  counsel  again  objected,  upon  the  ground  that 
the  said  order  only  contemplated  the  taking  of  testimony  to  be 
used  on  the  9th  day  of  April,  1858 ;  that  the  defendants  had 
served  upon  the  plaintiffs'  attorney  notice  that  testimony  would 
be  taken  in  pursuance  of  such  order  on  the  5th  day  of  April, 
1858,  and  that  on  the  said  5th  day  of  April  the  plaintiffs  appeared 
by  attorney  at  the  place  designated  in  said  notice,  where  no  tes- 
timony was  taken,  and  no  adjournment  of  the  taking  of  such 
testimony  made,  and  all  the  powers  of  the  said  order  of  the  26th 
day  of  March  were  exhausted,  and  the  testimony  alleged  to  have 
been  taken  under  it  on  the  14th  day  of  April  should  not  be 
admitted,  and  that  the  proper  objection  to  the  taking  of  any 
testimony,  under  said  order,  had  been  made  on  the  said  14th 
day  of  April  at  the  opening  of  the  examination  of  the  said 
G.  A.  Wendell. 

The  court  overruled  the  objections,  and  the  plaintiffs  ex- 
cepted. 

The  deposition  was  prefaced  with  the  following  certificate : 

"The  plaintiffs'  counsel  here,  before  the  witness  is  sworn, 
objects  to  the  examination  of  the  witness,  and  to  the  taking  of 
his  deposition,  upon  the  ground  that  the  defendants  have  no 
right  to  examine  the  witness  under  the  order  produced,  or  on 
any  other  account.  The  testimony  taken,  subject  to  objection. 
The  plaintiffs'  counsel  also  objects,  that  the  witness  is  a  party 
in  interest  in  this  action." 

It  appeared  by  George  A.  Wendell's  testimony  that  the  'de- 
fendant, Josiah  Wendell,  executed  the  note  described  in  the 
pleadings,  and  handed  it  to  witness  to  get  discounted  for  defend- 
ant's benefit.  The  witness  testified  further:  "My  father  (the 
defendant)  authorized  me  to  pay  five  per  cent,  over  and  above 
the  legal  interest  to  raise  the  money  on  the  note. 

Plaintiffs  objected  before  the  justice  to  what  was  said  by  the 
defendant  to  witness. 

The  witness  further  testified  that  he  procured  the  note  to  be 
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discounted  by  the  defendant,  Barton  B.  Wood,  for  $665,  which 
was  at  the  rate  of  five  per  cent,  above  the  legal  interest. 

Josiah  Wendell,  the  defendant,  was  examined  in  pursuance 
of  a  notice  of  his  examination,  and  testified  :  "  My  son  took  the 
note  to  raise  money  on  it.  I  never  gave  my  son  any  authority 
to  do  any  thing  with  this  note  except  to  raise  money  on  it  for 
me.  I  received  $665  for  that  note ;  no  more.  Part  of  the  money 
was  deposited  in  the  Bank  of  Lima ;  part  of  it  I  received  from 
my  son ;  I  found  part  to  my  credit  in  the  bank ;  part  of  the 
money  was  deposited  by  my  son."  (The  plaintiffs'  attorney  ex- 
cepted  to  the  testimony  as  to  what  the  son  did.  Overruled,  and 
exception  taken.)  "  My  son  took  the  note  already  indorsed.  I 
know  my  son  went  to  Canandaigua  to  see  about  having  the  note 
discounted." 

(Objection  by  plaintiffs'  attorney  was  taken  to  the  statement 
that  his  son  went  to  Canandaigua,  as  not  being  within  the 
knowledge  of  the  witness:  overruled,  and  exception.)  "My 
son  paid  to  me  about  $400,  and  put  the  balance  in  the  bank." 
(Objection  as  to  what  his  son  did  with  the  balance :  overruled, 
and  exception.) 

Barton  B.  Wood  also  testified  that  he  received  the  note  from 
G.  A.Wendell  in  June,  1857;  that  he  discounted  the  note,  and 
gave  $665  for  it,  and  no  more ;  that  he  knew  at  the  time  that  it 
was  an  accommodation-note. 

After  the  defendants  rested,  the  plaintiffs  called  a  witness  who 
testified  that  the  plaintiffs  received  the  note  from  defendant 
Wood,  in  consideration  of  an  assignment  to  him  of  a  claim 
against  George  A.  Wendell  for  $926.  The  witness  also  testified 
that  he  saw  Josiah  Wendell  after  the  note  became  due,  and 
showed  the  note  to  him  with  the  remark,  "  You  see  this  is  the 
note  you  gave  to  Rushmore,  Cone  &  Co. ;"  that  Wendell  re- 
plied, "  You  will  have  to  see  George  about  it ;  it  is  his  business." 

Plaintiffs  rested,  and  defendants  recalled  Josiah  Wendell,  for 
the  purpose  of  contradicting  the  last  witness  on  the  subject  of 
the  interview  and  conversation  detailed  as  having  taken  place 
after  the  maturity  of  the  note.  Plaintiffs'  counsel  objected  to 
any  such  testimony  on  the  part  of  the  defendants  by  the  defend- 
ant as  a  witness,  on  the  ground  that  the  defendant  could  only 
be  examined  in  regard  to  the  points  specified  in  the  notice  of 
his  examination.  The  court  overruled  the  objection,  and  plain- 


424:  ABBOTTS'  PEACTICE  REPORTS. 

Rushmore  a.  Hall. 

tiffs'  counsel  excepted.  The  defendant  then  testified  that  he 
never  had  any  interview  or  any  such  conversation  to  that  pur- 
port or  effect. 

After  the  court  had  charged  the  jury,  plaintiffs'  counsel  asked 
the  justice  to  further  charge  the  jury  as  follows:  If  the  jury 
believe  that  the  defendant  authorized  George  A.  "Wendell,  as 
his  agent,  to  negotiate  the  note  in  controversy,  and  G.  A.  "Wen- 
dell and  B.  B.  Wood  in  reality  passed  it  off  to  the  plaintiffs  for 
the  claim  against  George,  then  the  plaintiffs  are  bona-Jide  hold- 
ers, upon  the  ground  that  the  usurious  transaction,  even  if  it  had 
transpired,  was  revoked,  and  that  the  transaction  between  G.  A. 
Wendell,  B.  B.  Wood,  and  Mitchell  was  to  be  regarded  as  an 
original  negotiation  of  the  note.  The  court  refused  so  to  charge : 
the  plaintiffs'  counsel  excepted,  and  the  case  went  to  the  jury, 
who  found  for  the  defendants. 

The  plaintiffs  subsequently  moved,  upon  a  case  and  exceptions, 
for  a  new  trial,  which  motion  was  denied.  The  plaintiffs  then 
took  the  present  appeal. 

William  A.  Coursen,  for  the  appellants. — I.  The  court  at  the 
trial  erred  in  allowing  the  testimony  of  George  A.  Wendell 
(taken  conditionally)  to  be  read  or  received  in  evidence,  because 
the  only  order  under  which  any  testimony,  to  be  used  on  the 
trial  of  this  action,  could  be  taken  conditionally  was  the  one 
contained  in  the  case  before  the  court.  Notice  that  testimony 
would  be  taken  under  that  order  on  the  5th  of  April,  1858, 
had  been  served  on  the  plaintiffs'  attorney,  and  the  plaintiffs 
had  attended  at  the  time  and  place  designated  by  said  notice, 
but  no  testimony  was  then  taken,  and  no  adjournment  upon  the 
order  then  made,  and  the  powers  of  the  order  were  exhausted. 
(1  E.  D.  Smith,  536.) 

II.  The  various  objections  taken  by  the  plaintiffs  to  parts  of 
the  testimony  of  George  A.  Wendell  should  have  been  allowed, 
and  the  testimony  taken,  subject  to  such  objection,  should  have 
been  excluded  on  the  trial. 

III.  The  court  erred  in  admitting  the  testimony  of  Josiah 
Wendell  (the  defendant)  to  contradict  the  testimony  of  Isaac 
W.  Mitchell,  a  witness  called  by  the  plaintiffs.     The  defendant 
had  no  right  to  be  examined  as  a  witness  in  his  own  behalf,  ex- 
cept in  regard  to  the  points  upon  which  he  had  given,  to  the 
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plaintiffs,  ten  days'  notice  of  his  intention  to  be  examined.  As 
his  sole  right  to  give  testimony  in  his  own  behalf  was  statutory, 
his  rights  in  that  respect  were  strictly  limited  by  the  statute,  as 
it  then  was.  The  defendant  had  given  no  notice  that  he  would 
be  examined  on  the  point  or  points,  to  testify  upon  which  he  was 
recalled  by  his  counsel,  and  the  testimony  on  his  re-direct  ex- 
amination was  improperly  admitted. 

IY.  Under  the  pleadings  and  the  testimony  the  court  erred 
in  refusing  to  charge  the  jury  to  the  effect  requested  by  the 
plaintiff. 

Anthony  R.  Dyett,  for  the  respondents. — I.  The  court  was 
perfectly  right  in  overruling  the  objections  and  admitting  the 
deposition  of  George  A.  Wendell.  The  order  had  not  expired 
— the  plaintiffs  had  notice  of  the  intended  examination,  and  ap- 
peared and  cross-examined  the  witness. 

To  be  sure,  they  "  objected"  at  the  time.  But  if  the  objection 
•were  tenable,  as  they  did  cross-examine  they  had  not  been  in- 
jured. On  a  motion  for  a  new  trial  the  court  only  regards  sub- 
stantial errors — it  does  not  relieve  for  the  purest  of  technical 
ones.  To  say,  because  an  attempt  was  made  to  examine  the 
witness,  and  that  attempt  failed,  that  therefore  the  order  was 
"  exhausted,"  is  scarcely  tenable. 

II.  Josiah  Wendell's  contradiction  of  Mitchell  was  within  the 
language  of  our  notice  upon  the  point  therein  specified,  and 
strictly  to  prove  those  points.     We  could  not  be  more  specific. 
How  could  we  anticipate  that  such  a  conversation  would  be 
testified  to  ?     Upon  the  plaintiffs'  theory,  if  Josiah  Wendell  had, 
on  cross-examination,  testified  to  facts  apparently  contradicting 
his  direct  examination,  he  could  not  explain  them,  because  he 
had  not  given  notice  beforehand  that  he  would. 

Such  a  construction  as  is  contended  for  would  leave  a  party 
at  the  mercy  of  an  adversary  as  much  as  ever  he  was,  and  nul- 
lify the  law.  So  long  as  the  subject  or  point  of  evidence  is  ad- 
hered to,  and  the  testimony  goes  to  establish  that  point,  it  can- 
not be  that  in  a  case  like  this  Wendell  could  not  be  examined 
to  contradict  Mitchell.  But  the  law  requiring  notice  has  been 
repealed,  and  Josiah  Wendell  is  dead,  and  why  grant  a  new 
trial  now? 

III.  As  to  the  request  of  plaintiffs  to  charge : — 1.  The  judge's 
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charge  is  omitted,  and  the  presumption  is  that  it  was  correct, 
and  covered  all  the  points  necessary  to  be  charged.  2.  The 
requests  were  not  entirely  correct,  and  the  judge  was  not  bound 
to  charge  as  requested  unless  he  could  do  so  in  the  language  of 
the  request.  3.  Reading  the  entire  request — the  whole  of  it — 
until  we  see  some  authority  cited  to  support  so  monstrous  a 
proposition  as  this  "  request"  involves,  we  shall  deny  it  to  be 
law. 

IY.  Upon  the  whole  case,  it  is  very  evident  that  the  cause 
was  fairly  submitted  to  the  jury;  that  the  evidence  clearly 
establishes  that  the  defence  was  true,  and  that  on  any  new  trial 
the  result  must  be  the  same.  This  being  the  case,  the  court  will 
not  disturb  the  verdict,  especially  as  George  A.  Wendell  and 
Josiah  Wendell  are  both  dead. 

BY  THE  COUKT.* — CLEKKE,  P.  J. — The  deposition  of  George 
A.  Wendell  was  properly  admitted.  Even  if  the  order  had  in 
effect  limited  the  time  for  taking  the  examination  before  a  justice 
of  the  peace,  yet  as  the  plaintiffs,  having  notice  of  the  intended 
examination,  appeared  and  cross-examined  the  witness,  although 
they  in  the  first  instance  objected,  the  deposition  became  effec- 
tual proof  in  the  cause. 

The  objections  taken  at  folios  49  and  50  of  the  case  (referring 
to  the  objection  to  the  statement  of  the  witness,  that  the  son  went 
to  Canandaigua,  and  that  he  deposited  the  balance)  are  not  well 
taken.  The  testimony  was  not  as  to  what  another  person  had 
said,  but  what  he  had  done  ;  and  although  the  acts  testified  to 
might  not  have  happened  in  the  presence  of  the  witness,  this 
was  not  sufficient  to  exclude  it.  The  only  remedy  was  for  the 
plaintiffs  to  show,  on  the  cross-examination,  that  the  witness 
had  not  a  sufficient  opportunity  of  knowing  what  he  had  testi- 
fied ;  and  thus  the  effect  of  his  testimony  on  those  points  would 
have  been  weakened  or  destroyed  before  the  jury.  But  the 
judge  could  not  know  beforehand  the  means  by  which  the  wit- 
ness had  acquired  his  knowledge. 

Where  a  party  was  examined  even  before  the  amendment  of 
§  399  of  the  Code,  it  was  proper  to  recall  him  to  contradict  the 
other  party,  although  not  on  a  point  specified  in  the  notice. 
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The  judge  correctly  refused  to  charge,  if  the  jury  believed 
that  the  defendant  authorized  G.  A.  Wendell,  as  his  agent,  to 
negotiate  the  note  in  controversy,  and  G.  A.  Wendell  and  B. 
B.  Wood,  in  reality  passed  it  off  to  the  plaintiffs  for  the  claim 
against  George,  then  the  plaintiffs  are  bona-fide  holders  upon 
the  ground  that  the  usurious  transaction,  even  if  it  had  trans- 
pired, was  revoked,  and  that  the  transaction  between  G.  A. 
Wendell,  B.  B.  Wood,  and  Mitchell  was  to  be  regarded  as  an 
original  negotiation  of  the  note. 

If,  indeed,  defendant  and  Wood  had  rescinded  the  original 
transaction,  the  former  paying  back  the  money  he  had  received 
and  the  latter  surrendering  the  note,  and  if  the  note  was  given 
to  the  plaintiffs  in  payment  of  their  claim  against  George  A. 
Wendell,  the  taint  of  usury  would  have  been  removed ;  and  it 
would  have  been  valid  in  the  hands  of  the  plaintiffs.  But  the 
judge  was  not  asked  to  say  this:  and  if  he  was,  he  would  be 
correct  in  refusing  to  charge  to  this  effect ;  because  there  was 
nothing  in  the  testimony  to  warrant  the  jury  in  taking  it  into 
consideration.  Indeed,  Wood  expressly  testified  that  he  had 
purchased  the  claim  of  the  plaintiffs  against  George  A.  Wendell 
with  this  note,  and  had  received  an  assignment  of  the  claim, 
which  he  still  held. 

The  other  exceptions  are  equally  untenable. 

The  judgment  should  be  affirmed  with  costs. 


THOMPSON  a.  SHERRARD. 

Supreme  Court,  First  District  /  General  Term,  September,  1861. 
RECEIVER. — EJECTMENT. — MESNE  PEOFITS. 

In  an  action  to  recover  possession  of  real  property,  with  damages  for  the  wrong- 
ful withholding  thereof,  it  is  not  regular  or  proper  to  appoint  a  receiver  of  the 
rents  and  profits  of  the  property  in  controversy. 

The  provisions  of  the  Revised  Statutes  (2  Rev.  Stat.,  309,  §§  36,  37,  38)  declaring 
and  restricting  the  force  and  effect  of  judgments  in  actions  of  ejectment,  have 
not  been  repealed  by  the  Code. 
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In  such  actions,  the  plaintiff,  on  recovering  judgment  for  the  possession  of  real 
property,  is  not  entitled  to  recover,  of  course,  as  damages  for  the  unlawful 
withholding  of  possession,  the  precise  rents  received  from  the  property. 

Appeal  from  an  order  appointing  a  receiver. 

This  was  an  action  to  recover  possession  of  lands,  and  dam- 
ages for  withholding  them.  The  premises  claimed  consisted  of 
a  lot  of  land,  with  a  tenement  house  thereon,  in  the  city  of 
New  York.  The  defendant  Sherrard  occupied  a  portion  of  the 
premises  as  a  residence,  and  rented  the  remainder,  in  small 
portions,  to  the  other  defendants,  at  small  monthly  rents.  Im- 
mediately after  the  service  of  the  summons  and  complaint,  and 
before  answer,  the  plaintiffs  moved  at  special  term  for  the  ap- 
pointment of  a  receiver  of  the  rents  and  profits  of  the  property 
described  in  the  complaint.  The  defendants  opposed,  but  the 
motion  was  granted  by  the  court.  The  defendants  appealed  to 
the  general  term. 

Abraham  R.  Lawrence,  Jr.,  for  the  appellants. — I.  No  re- 
ceiver should  be  appointed  in  an  action  to  recover  the  posses- 
sion of  real  estate.  1.  No  such  practice  existed  in  an  action 
of  ejectment.  The  appointment  of  a  receiver  belonged  exclu- 
sively to  courts  of  equity,  and  they  were  never  appointed  in 
common-law  actions.  (Adams  on  Ejectment.)  2.  The  Code  has 
made  no  change  in  this  respect.  The  provision  of  section  244: 
of  the  Code  does  not  contemplate  actions  to  recover  the  posses- 
sion of  real  property.  That  section  refers  to  actions  brought  to 
set  aside  fraudulent  conveyances,  or  to  enforce  a  specific  per- 
formance, or  any  other  of  the  ordinary  proceedings  in  courts  of 
equity  in  relation  to  real  estate.  3.  Actual  possession  is  prima- 
facie  evidence  of  a  legal  title  to  real  estate.  (Jackson  a.  Town, 
4  Cow.,  599 ;  Record  a.  Williams,  Y  Wheat.,  59.)  The  court 
will  not  deprive  parties  who  in  presumption  of  law  are  the 
legal  owners  of  the  rents  and  profits  of  their  premises,  until  by 
a  regular  trial  the  presumption  of  law  has  been  overthrown. 
4.  The  law  affords  to  the  plaintiffs  an  adequate  remedy  for  the 
loss  of  rents  and  profits,,  in  case  it  shall  be  determined  that  the 
defendants  are  not  entitled  to  the  possession  of  the  lands  in 
question,  by  aa  action  for  the  mesne  profits.  (Code,  §  167, 
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sub.  5.)  5.  The  case  of  The  People  and  Taylor  a.  The  Mayor, 
&c.,  of  New  York  (10  Abbotts'  Pr.,  Ill),  is  the  only  authority 
for  the  appointment  of  a  receiver  in  a  case  like  the  present. 
In  that  case  it  was  not  necessary  that  the  point  should  be  deter- 
mined ;  and  the  learned  justice  seems  to  have  overlooked  the 
fact,  that  to  allow  a  receiver  in  such  a  case  would  be  virtually 
determining  the  action  against  the  defendant  prior  to  a  trial, 
and  depriving  him  of  the  means  to  enable  him  to  resist  the 
plaintiff's  claim. 

II.  To  entitle  a  party  to  have  a  receiver  appointed,  he  must 
show  by  his  affidavit  every  fact  which  must  exist,  to  warrant 
the  court  to  exercise  such  summary  power.     1.  The  inference 
to  be  drawn  from  the  allegations  of  the  affidavit  is,  that  the 
other  defendants  are  tenants  of  Milly  Ann  Sherrard.     2.  Con- 
ceding that  a  receiver  may  be  appointed  in  an  ejectment-suit, 
such  relief  will  not  be  afforded  in  such  an  action  where  the 
sub-tenants  of  the  principal  defendant  are  joined  as  co-defend- 
ants with  him.     (People  a.  Mayor,  &c.,  10  Abbotts'  Pr.,  Ill, 
per  MULLTN,  J.)     3.  To  allow  a  receiver  in  such  a  case  would 
involve  this  absurdity.     The  collection  of  rents  by  the  receiver 
would  be  a  clear  recognition  of  the  principal  defendants'  right 
to  lease  the  land,  and  the  receiver  would  be  deriving  rent  from 
a  lease  which  the  plaintiffs  in  the  suit  claim  to  be  invalid.     (10 
Abbotts'  Pr.,  Ill,  per  MULLTN,  J.)    4.  The  court  should  not  as- 
sume that  the  plaintiffs  intended  to  allege  that  the  other  defend- 
ants were  tenants  of  John  Thompson,  for  the  reason  that  the 
appointment  of  a  receiver  against  a  party  in  possession  of  real 
property  in  an  action  brought  to  recover  the  possession  of  that 
property,  is  a  strict  technical  remedy  in  favor  of  which  no  pre- 
sumption should  be  indulged. 

III.  The  effect  of  the  order  at  the  special  term  is  to  deprive 
the  defendants  of  the  benefit  of  the  possession  of  a  large  portion 
of  the  premises  in  question,  without  a  trial  of  their  right  to  that 
possession. 

IY.  The  case  of  The  People  and  Taylor  a.  The  Mayor,  &c., 
of  New  York,  proceeds  upon  the  principle  that  equity  may  re- 
quire that  such  an  appointment  should  be  made.  (10  Abbotts' 
Pr.,  111.)  No  such  equity  exists  in  this  case.  The  defendant, 
Milly  Ann  Sherrard,  is  the  nearest  relative  to  John  Thompson, 
the  plaintiffs'  ancestor,  living  in  this  country,  and  the  person 
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for  whose  benefit  the  premises  in  question  were  purchased. 
The  plaintiffs  seek  to  deprive  the  defendant,  Milly  Ann  Sher- 
rard, of  the  premises  in  question,  on  the  ground  of  her  alienage, 
— the  fact  that  the  plaintiffs  are  the  heirs-at-law  of  the  decedent 
being  yet  to  be  proved.  There  surely  can  be  no  equity  in 
straining  the  power  of  the  court  to  favor  the  plaintiffs  in  such 
an  action. 

George  Stephenson,,  for  the  respondents. — I.  The  Code  pro- 
vides (§  244) :  "A  receiver  may  be  appointed,  before  judgment, 
on  the  application  of  either  party,  when  he  establishes  an  ap- 
parent right  to  property  which  is  the  subject  of  the  action,  and 
which  is  in  the  possession  of  an  adverse  party,  and  the  property, 
or  its  rents  and  profits,  are  in  danger  of  being  lost,  or  materially 
injured  or  impaired,  except  in  cases  where  judgment  upon  a 
failure  to  answer  may  be  had  without  application  to  the 
court." 

II.  The  plaintiffs  established  by  affidavits  an  apparent  right 
to  the  property.    They  are  the  only  persons  entitled  to  inherit 
from    John  Thompson,   deceased, — the    defendants    Sherrard 
being  aliens  at  the  time  of  said  John  Thompson's  decease.     2. 
The  children   of   Sherrard   could   not  inherit    through  their 
mother,  an  alien,  still  living.     (See  McLean  a.  Swanton,  13 
N.  Y.,  535.) 

III.  The  plaintiffs  also  showed  that  the  rents  and  profits  of 
the  property  were  in  danger  of  being  lost, — Sherrard,  who  was 
receiving  the  rents,  being  wholly  irresponsible. 

IV.  An  order  appointing  a  receiver  is  not  an  appealable 
order.     It  relates  only  to  the  preservation  of  the  property,  and 
does  not  affect  the  rights  of  the  parties.     (See  Chapman  a. 
Hammersley,  4  Wend.,  173.) 

BY  THE  COURT.* — SUTHERLAND,  J. — Before  the  Code  this 
would  have  been  called  an  action  of  ejectment.  It  is  an  action 
to  recover  the  possession  of  certain  real  estate  in  the  city  ol 
New  York,  and  damages  for  the  wrongful  withholding  thereof. 

On  the  complaint  and  affidavits  before  answer,  and  on  the 
motion  of  the  plaintiffs,  an  order  was  made  at  special  term  ap- 
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pointing  a  receiver  of  the  rents  and  profits  of  the  property  de- 
scribed in  the  complaint. 

The  case  comes  before  us  by  appeal  from  this  order. 

The  question  is,  whether  the  order  appointing  a  receiver  was 
regular  and  proper. 

I  think  it  was  not,  and  that  the  order  should  be  reversed, 
with  costs. 

It  appears  from  the  affidavits  that  the  real  estate  claimed 
consists  of  a  lot  of  ground  with  a  tenement  house  thereon. 
That  at  the  time  of  the  commencement  of  the  action,  the  de- 
fendants Robert  Sherrard  and  wife  were  in  the  occupation  of 
certain  rooms,  or  a  certain  part  of  the  house,  and  that  the  other 
defendants,  Lenathan,  the  Coulters,  Transquist,  Greenwood,  and 
Norwood,  were  in  the  actual  occupation  of  the  other  rooms,  or 
parts  of  the  house,  as  tenants,  paying  certain  specific  cash  rents 
to  Robert  Sherrard.  It  is  these  certain  and  specific  cash  rents 
which,  by  the  order,  I  suppose,  it  was  intended  the  receiver 
should  be  made  the  receiver  of. 

It  is  doubtful  whether  Sherrard  and  his  wife  could  properly 
be  joined  as  defendants  with  the  tenants,  the  other  defendants. 
(The  People  a.  Mayor,  &c.,  of  N.  Y.,  8  Abbotts'  Pr.,  7,  15 ; 
S.  C.,  17  How.  Pr.,  56 ;  opinion  at  p.  65,  and  cases  there  cited.) 

As  to  the  part  of  the  premises  actually  occupied  by  Sherrard, 
he  was  the  only  proper  defendant;  perhaps  his  wife  might 
have  been  joined  with  him.  As  to  the  other  parts  of  the 
premises  actually  occupied  by  the  tenants  paying  rents  to  him, 
he  could  at  his  election,  by  motion,  be  made  a  defendant  under 
the  provisions  of  the  Revised  Statutes  (2  Rev.  Stat.,  341,  342, 
§  17),  but  it  would  appear  that  even  under  the  Code  he  could 
not  properly  be  made  a  defendant  at  the  election  of  the  plain- 
tiffs, by  naming  him  in,  and  serving  him  with  the  complaint,  as 
to  the  parts  of  the  premises  actually  occupied  by  his  tenants. 
(The  People  a.  The  Mayor,  &c.,  above  cited,  and  the  cases  there 
cited.) 

But  it  is  not  necessary  in  disposing  of  this  appeal  to  decide 
whether  Sherrard  could  properly  be  made  a  defendant  with  his 
tenants,  as  to  the  parts  of  the  premises  not  occupied  by  him, 
but  actually  occupied  by  his  tenants;  or  whether  a  joint  action 
could  be  brought  against  him  and  them  for  the  several  parts 
actually  occupied  by  him  and  them. 
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It  is  plain,  independent  of  these  questions,  that  the  appoint- 
ment of  a  receiver  in  the  action  was  irregular  and  improper. 

Such  appointment  was  not  consistent  with  the  nature  of  the 
action  and  the  relief  sought,  or  with  the  provisions  of  the  Re- 
vised Statutes  (2  Rev.  StaL,  309,  §§  36,  37,  38),  declaring  and 
restricting  the  force  and  effect  of  judgments  in  such  actions, 
even  as  between  the  parties. 

These  provisions  have  not  been  repealed  by  the  Code.  (Lang 
a.  Ropke,  1  Duer,  701 ;  Chautauqua  County  Bank  a.  White, 
survivor,  &c.,  recently  decided  by  the  Court  of  Appeals,  not 
yet  reported.) 

If  the  plaintiffs  recover  a  judgment  in  this  action,  the  defend- 
ant or  defendants  against  whom  the  recovery  shall  be  had,  will 
be  entitled  of  course  by  section  37  of  the  statute  above  referred 
to,  at  any  time  within  three  years  thereafter,  to  have  the  judg- 
ment vacated,  and  to  a  new  trial  in  the  action. 

In  the  mean  time  what  is  to  become  of  the  rents  and  profits 
of  the  premises  in  the  hands  of  the  receiver?  To  whom  do 
they  belong,  and  what  is  the  receiver  to  do  with  them  ?  If  paid 
over  to  the  plaintiffs  on  their  obtaining  judgment,  the  plaintiffs 
may  have  to  pay  back  such  rents  and  profits  either  to  the  re- 
ceiver or  the  defendants  on  the  termination  of  the  second  trial. 
I  do  not  see  why  the  defendants,  on  the  judgment  which  the 
plaintiffs  may  obtain  being  vacated  and  new  trial  ordered, 
would  not  have  the  same  right  to  have  a  receiver  appointed  on 
their  motion  as  the  plaintiffs  had  on  commencing  the  action  on 
their  motion,  and  thus  the  rents  and  profits  might  shift  from 
receiver  to  receiver,  or  from  party  to  party,  until  the  second 
judgment  in  the  action  is  obtained. 

But  even  the  second  judgment  is  not  conclusive  as  between 
the  parties  as  to  the  title.  By  the  same  thirty-seventh  section 
the  court  may,  within  two  years  after  the  second  judgment, 
grant  another  new  trial. 

Again,  the  appointment  of  a  receiver  in  this  action  must  have 
been  made  upon  the  theory  that  if  the  plaintiffs  recovered  the 
possession  of  the  premises,  they  would  also  be  entitled  to  re- 
cover as  of  course,  as  damages  for  the  unlawful  withholding  of 
the  possession,  the  precise  rentsx  or  amounts  of  the  rents,  paid 
or  payable  by  the  tenants  to  Sherrard.  But  this  is  all  a  mis- 
take. The  action  for  the  possession  of  land,  under  the  Code,  is 


NEW  YORK.  433 


Sachs  a.  Bert  rand. 


brought,  as  ejectment  before  the  Code  was  brought,  against  the 
defendants  as  trespassers ;  and  the  claim  against  them  for  mesne 
profits  was,  and  is  still,  a  claim  against  them  as  trespassers  for 
the  wrongful  withholding  the  possession.  Can  it  be  claimed 
that  it  is  regular  and  proper  to  appoint  a  receiver  to  receive 
damages  to  be  recovered  in  an  action  of  trespass  ? 

I  again  refer  to  my  opinion  in  the  case  of  The  People  a.  The 
Major,  &c.,  on  this  point.     (Supra.) 


SACHS  a.  BERTRAND. 

New  York  Superior  Court;  Special  Term,  September,  1861. 
AFFIDAVIT  TO  OBTAIN  ARREST. 

Requisites  of  an  affidavit  to  obtain  the  arrest  of  the  defendant  in  an  action  for 
criminal  conversation  with  the  plaintiff  s  wife. 

Motion  to  discharge  defendant  from  arrest. 

The  defendant  in  this  action  was  arrested  on  an  affidavit 
made  by  the  plaintiff,  stating  that  the  action  was  brought  for 
criminal  conversation  with  the  wife  of  plaintiff.  It  alleged 
that  the  defendant  "seduced  and  took  away  deponent's  wife," 
and  that  they  went  to  173  Forsyth-street,  where,  as  deponent 
alleged  upon  information  and  belief,  they  passed  as  man  and 
wife ;  that  they  removed  to  another  place  in  order  to  elude  the 
plaintiff's  search,  and  the  defendant  took  an  assumed  name, 
and  that  "  they  continued  to  cohabit  together  as  man  and  wife 
until  a  very  recent  period." 

The  defendant  now  moved  to  vacate  the  arrest,  on  the  ground 
of  the  insufficiency  of  the  affidavit. 

Rankin  &  JReavey  for  the  motion. — I.   The  averment  that 
the  defendant  and  plaintiff's  wife  passed  as  man  and  wife  is 
VOL.  XII.— 28 
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insufficient,  for  it  does  not  indicate  the  sources  of  information. 
(Whitlock  a.  Both,  5  How.  Pr.,  143 ;  Frost  a.  Willard,  9  £arb., 
440.) 

II.  The  plaintiff  has  not  clearly  made  out  the  charge  of 
criminal  conversation  ;  therefore  defendant  is  entitled  to  a  dis- 
charge.    (Hernandez  a.  Carnobeli,  4  Duer,  642 ;  S.  C.,  10  How. 
Pr.,  433  ;  Barron  a.  Sanford,  6  Abbotts'  Pr.,  320.) 

III.  The  word  "  seduction,"  without  any  innuendo,  is  indefi- 
nite. 

IY.  There  being  no  averment  that  defendant  debauched  the 
wife,  or  had  her  fellowship  and  assistance,  or  alienated  her 
affections  from  the  plaintiff,  the  plaintiff  has  not  made  out  his 
case. 

Y.  The  fact  of  marriage  should  be  shown,  and  the  word 
"wife"  is  insufficient  for  this. 

Messrs.  Sparks  &  Levy  opposed. 

BOSWORTH,  CH.  J. — The  plaintiff  deposes  that  in  1859,  the  de- 
fendant, after  being  two  months  in  his  employ,  seduced  and 
took  away  deponent's  wife,  and  then  called  himself  William 
Muller.  He  subsequently  discovered  that  he  went  to  143  For- 
syth-street,  where,  as  he  is  informed  and  believes,  they  passed 
as  man  and  wife ;  that  they  continued  afterwards  to  cohabit 
together  as  man  and  wife,  until  a  very  recent  period,  at  106 
East  Twenty-second-street. 

Frederick  Bauman  deposes  that  the  plaintiff's  affidavit  is 
true  of  his  own  knowledge  as  to  the  person  calling  himself 
Charles  H.  Bertrand,  seducing  the  wife  of  said  Sachs ;  that  up 
to  the  time  of  said  Bertrand's  taking  away  the  wife  of  said 
Sachs,  he  was  with  deponent. 

The  affidavits  on  the  part  of  the  plaintiff  do  not  aver  that  he 
lost  or  was  deprived  of  the  comforts,  society,  or  services  of  his 
wife ;  nor  do  they  contain  any  allegation  of  facts  relied  upon 
as  proving  what  the  plaintiff  calls  seduction,  or  explaining  in 
what  sense  he  uses  that  word.  (2  Robinson's  Pr.,  553,  556.) 

The  defendant  makes  affidavit  that  he  never  seduced  said 
Mary  Sachs  away  from  said  plaintiff;  that  he  never  lived  with 
said  Mary  Sachs,  at  143  Forsyth-street,  as  man  and  wife ;  that 
he  has  not,  and  did  not,  at  any  time,  live  with  said  Mary  Sachs 
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as  her  husband;  and  defendant  further  avers  he  never  cohabited 
with  said  Mary  Sachs.  If  the  gist  of  this  action  is  regarded  as 
being  the  criminal  conversation  of  defendant's  wife,  then  it  may 
be  said  that  no  one  testifies  to  the  wrong  as  a  matter  within  his 
own  knowledge,  nor  to  facts  within  his  knowledge,  which,  if 
true,  would  justify  the  conclusion  that  he  was  guilty  of  the  act 
imputed.  The  defendant  denies  being  guilty  of  such  mis- 
conduct. 

The  motion  was  argued  before  me  on  such  theory  and  asser- 
tion, that  the  affidavits  established  that  defendant  had  induced 
plaintiff's  wife  to  have  criminal  conversation  with  him. 

I  do  not  think  the  plaintiff's  affidavits  have  established  that 
he  has.  They  do  not  state  facts  within  the  plaintiff's  knowl- 
edge, which  being  uncontradicted,  would  establish  prima  facie 
the  defendant's  guilt. 

At  all  events  there  is  no  such  direct  proof  of  a  cause  of  action 
that  the  defendant's  affidavits  should  be  disregarded.  It  is  not 
the  case  of  a  cause  of  action  sworn  to  pointedly,  which  per  se 
gives  a  right  to  an  order  of  arrest, — and  of  an  attempt  to  pro- 
cure a  discharge  from  arrest,  on  an  affidavit  denying  the  exist- 
ence of  a  cause  of  action,  which  prima  facie  establishes  guilt. 

Whether  the  defendant  deserves  to  be  incarcerated  or  not, 
upon  the  actual  facts  of  the  case,  the  affidavits  do  not  enable 
the  court  to  form  an  opinion. 

On  the  affidavits  on  which  the  motion  is  made  and  offered, 
the  order  of  arrest  should  be  vacated,  on  the  defendant  stipu- 
lating not  to  bring  any  action  by  reason  of  his  arrest  under  it. 

Seven  dollars  costs  allowed  to  the  party  who  shall  ultimately 
be  adjudged  entitled  to  recover  costs  of  the  action. 
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PETTENGILL  a.  MATHER. 

Supreme  Court,  First  District;  General  Term,  September,  1861. 
ABKEST. — FIDUCIABY  CAPACITY. — SECUETTY. 

Where  the  plaintiff  in  an  action  to  recover  money  received  by  the  defendant  in  a 
fiduciary  capacity,  recovered  judgment  therefor, — Held,  that  notwithstanding 
he  had  previously  taken  from  the  defendant  security  for  the  demand,  which 
he  afterwards  accepted  in  part  payment,  with  the  consent  of  the  defendant, 
he  might  nevertheless  issue  an  execution  against  the  person. 

Appeal  from  an  order  granting  leave  to  issue  an  execution 
against  the  person. 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  from  the  defendant  for  moneys  collected  by  him  while  in 
plaintiff's  employment.  The  defence  was,  that  the  demand,  if 
any  existed,  which  was  denied,  had  been  settled  by  the  defend- 
ant's giving  a  bond  and  mortgage  upon  real  property  in  Brook- 
lyn. The  allegations  in  the  complaint  amounted  to  an  aver- 
ment that  the  action  was  brought  to  recover  for  money  received 
in  a  fiduciary  capacity.  The  cause  was  referred  to  Hon.  Charles 
P.  Kirkland,  who  reported  in  favor  of  the  plaintiff,  who  then 
entered  judgment  for  $1536.68.  No  order  of  arrest  was  ever 
issued  in  the  action.  After  an  execution  upon  the  judgment 
against  defendant's  property  had  been  returned  unsatisfied,  the 
plaintiff  moved  at  special  term,  upon  the  pleadings,  and  an  affi- 
davit setting  forth  the  nature  of  the  cause  of  action,  and  on  the 
testimony  in  the  cause  and  the  referee's  report,  for  leave  to 
issue  execution  against  the  person.  It  appeared  from  the  testi- 
mony taken  before  the  referee,  that  the  defendant,  after  giving 
the  bond  and  mortgage,  gave  plaintiff  a  deed  of  the  mortgaged 
premises,  for  which  the  plaintiff  allowed  $300  on  the  original 
demand.  The  referee  also  found  that  the  bond  and  mortgage 
had  been  taken  by  the  plaintiff  as  collateral  security,  and  not 
in  satisfaction  of  his  demand. 
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Mr.  Justice  Leonard,  at  special  term,  granted  the  motion, 
and  from  his  decision  the  present  appeal  was  taken. 

Cornelius  Fiske,  for  the  appellant. 

Benjamin  Vaughan  s&bbott,  for  the  respondent. 

BY  THE  COURT.* — INGRAHAM,  J. — We  think  the  order  should 
be  affirmed.  The  case  in  14  How.  Pr.,  408,  was  one  in  which 
the  checks  were  received  in  satisfaction  of  the  debt. 

The  character  of  the  indebtedness  was  not  changed  by  taking 
security,  which  was  afterwards  accepted  in  part  payment.  The 
residue  of  the  claim  was  still  of  a  fiduciary  character,  and  the 
defendant  liable  to  arrest. 

Order  affirmed. 


SPEAE  a.  DOWNING. 

Supreme  Court,  Third  District;   General  Term,  March,  1861. 
PLEADING. — WRITTEN  INSTRUMENT. — CONSIDERATION. 

Substantial  and  radical  defects  in  a  complaint  may  be  reached  under  the  general 
allegation  in  a  demurrer,  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Section  162  of  the  Code  of  Procedure,  which  provides  a  mode  of  pleading  upon 
instruments  for  the  payment  of  money  only,  applies  merely  to  instruments  ap- 
parently valid  on  their  face. 

An  instrument  in  the  following  form, — "  Troy,  August  4th,  1846.  I  hereby  agree 
to  pay  Miss  A.  Y.  twenty  dollars  per  month,  during  her  natural  life,  for  her  at- 
tention to  my  son,  J.  S.  M.  (Signed)  B.  M.,"  is  not  a  promissory  note. 

Such  an  instrument  expresses  no  consideration,  since  it  affords  no  presumption 
that  the  services  referred  to  were  rendered  in  pursuance  of  a  previous  request 
of  the  promisor,  or  that  they  were  beneficial  to  him. 

Where  a  consideration  is  not  implied,  or  a  request  is  essential  to  the  defendant's 
liability,  it  must  be  specially  averred  in  pleading. 

The  rule  of  construing  a  pleading  under  the  Code  most  favorably  to  the  pleader, 
is  not  applicable  in  regard  to  the  fundamental  requisites  of  a  cause  of  action. 

*  Present,  CLKRKE,  P.  J.   INGRAHAM  and  LEONABD,  JJ. 
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Appeal  by  defendants  from  order  of  special  term  overruling 
demurrer  to  complaint. 

The  complaint  alleged  that  one  Benjamin  Marshall,  in  con- 
sideration of  the  services  therein  mentioned,  made  and  delivered 
to  the  said  plaintiff,  then  a  single  woman  by  the  name  and  de-. 
scription  of  Miss  Alice  Yonrt,  his  promissory  note  or  instrument 
in  writing,  in  the  words  and  figures  following : 

TROY,  August  4th,  1846. 

I  hereby  agree  to  pay  Miss  Alice  Yourt  twenty  dollars  per 
month,  during  her  natural  life,  for  her  attention  to  my  son,  John 
Stanton  Marshall.  BENJAMIN  MARSHALL. 

The  complaint  then  proceeded  to  allege  the  death  of  Benjamin 
Marshall  on  the  2d  of  December,  1858  ;  the  grant  of  letters-tes- 
tamentary to  the  defendants ;  that  at  the  time  of  his  death  sixteen 
monthly  payments  agreed  to  be  made  by  the  instrument  afore- 
said remained  due  and  unpaid,  amounting  to  the  sum  of  $320 ; 
that  since  his  decease  twenty-one  monthly  payments  up  to  the 
1st  of  September,  1860,  had  become  due  and  payable  to  said 
plaintiff,  amounting  to  the  sum  of  $420, — no  part  of  which  has 
been  paid,  though  duly  demanded  ;  and  demands  judgment  for 
both  said  sums  of  $320  and  $420,  with  interest  on  the  monthly 
instalments,  together  with  costs  of  the  action. 

The  defendants  demurred  to  the  complaint,  on  the  ground 
that  the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  specified  the  following  defects :  1.  That  the  com- 
plaint contained  no  allegation  of  the  performance  or  bestowment 
of  attention.  2.  Nor  of  the  nature,  extent,  or  value  of  such 
attention,  nor  that  it  was  of  any  value. 

The  court  at  special  term  rendered  judgment  for  the  plaintiff 
on  the  demurrer :  the  defendants  appealed. 

Charles  R.  Ingalls,  for  the  appellants. — I.  Section  162  of 
the  Code  does  not  support  the  complaint  in  this  action.  This 
provision  is  to  be  taken  with  the  qualification  that  the  instru- 
ment itself  contains  all  the  ingredients  of  a  legal  cause  of  action. 
To  hold  otherwise  would  involve  the  absurdity  of  compelling  a 
party  to  accept  the  tender  of  an  issue  of  fact,  and  go  to  the  cir- 
cuit upon  a  complaint  predicated  upon  an  instrument  void  upon 
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its  face,  simply  because  a  copy  of  an  instrument  was  set  out  in 
the  complaint.  The  general  demurrer  is  to  the  whole  complaint, 
and  its  theory  is,  that  the  complaint  does  not  present  a  legal 
cause  of  action,  and  no  valid  issue  of  fact  is  tendered  by  the 
pleading.  The  case  of  Prindle  a,  Carruthers  (15  N.  Y.,  425), 
is  not  in  conflict  with  this  view,  because  the  instrument  in  that 
case  purported  to  be  for  value  received,  which  was  a  sufficient 
statement  of  a  cause  of  action ;  and,  as  appears  by  the  opinion 
of  Judge  Johnson,  the  instrument  declared  on  in  that  case  was 
upheld  on  that  ground,  and  he  quotes  7  Johns.,  231,  which 
was  decided  upon  the  same  ground.  (Bank  of  Geneva  a.  Gulick, 
8  How.  Pr.,  51 ;  Lord  a.  Cheeseborough,  4  Sandf.,  696 ;  Mar- 
shall a.  Rock  wood,  12  How.  Pr.,  452.)  Justice  Harris  lays 
down  the  principle  contended  for  in  this  case,  viz.,  that  that 
section  only  applies  to  a  case  where  the  instrument  contains  all 
that  is  essential  to  a  complete  cause  of  action. 

II.  It  is  now  settled  by  the  decision  of  the  Court  of  Appeals, 
and  of  the  Supreme  Court,  that  all  the  facts  necessary  to  be 
proved  must  be  alleged  in  the  pleading,  and  no  evidence  can- 
be  admitted  to  prove  a  fact  for  which  no  foundation  is  laid  in 
the  pleading.     (Diefendorff  a.  Gage,  7  Barb.,  18;  Kelsey  a. 
Western,  2  Comst.,  506 ;  Field  a.  Mayor  of  New  York,  2  Seld., 
179.)    The  court  are  not  at  liberty  to  presume  the  existence  of 
facts  sufficient  to  support  a  cause  of  action.     The  instrument  in 
writing  is  not  a  promissory  note :  1.  Because  the  promise  to  pay 
depends  upon  a  contingency,  viz.,  the  life  of  the  plain tiif;  she 
might  die  before  an  instalment  would  become  due,  and  hence 
the  time  is  uncertain.     (Prindle  a.  Carruthers,  15  JST.  Y.,  415, 
430,  opinion   of  JOHNSON,  J. ;   Story  on  Promis.  Notes,  30, 
§28;  CUtty  on  Bills,  8  Am.  ed.,  154,  155.)     2.  Not  being  a 
promissory  note  it  is  not  aided  by  the  law  merchant,  and  is  only 
a  simple  contract,  and  the  consideration  must  be  stated,  and 
one  will  not  be  presumed.    (Chitty  on  Contracts,  11.)    3.  Again: 
where  a  consideration  is  stated,  that  becomes  a  part  of  the  in- 
strument ;  and  if  that  is  invalid,  the  instrument  fails  on  that  ac- 
count, and  the  court  are  not  at  liberty  to  imply  a  consideration 
different  from  the  one  stated.     (Ten   Eyck  a.  Yanderpoel,  8 
Johns.,  93.) 

III.  There  is  not  contained  in  the  instrument,  nor  alleged  in 
the  complaint,  a  sufficient  consideration  to  enable  the  plaintiff 
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to  recover.  The  only  allegation  is  as  follows :  "  For  her  atten- 
tion to  my  son,  John  Stanton  Marshall."  It  is  not  alleged  what 
those  attentions  were,  whether  valuable  or  otherwise,  nor  indeed 
that  they  had  been  rendered.  If  it  is  insisted  that  the  attentions 
were  to  be  rendered  subsequent  to  the  contract,  then  the  con- 
tract is  void  for  want  of  mutuality.  If  it  is  attempted  to  be 
sustained  upon  the  ground  that  the  attention  had  been  rendered, 
then  it  was  a  past  consideration,  and  can  only  be  supported  by 
the  averment  of  a  request  on  the  part  of  Benjamin  Marshall,  as 
such  attention  was  rendered  to  a  third  party  ;  and  it  is  not  al- 
leged that  Benjamin  Marshall  was  in  any  way  connected  with 
those  attentions,  nor  deriving  any  advantage  therefrom :  for 
aught  that  appears,  they  were  rendered  without  his  knowledge. 
(Ehle  a.  Judson,  24  Wend.,  97,  98.)  The  allegation  that  the 
attention  was  rendered  to  the  son  of  Benjamin  Marshall,  adds 
nothing  to  the  consideration ;  because  it  is  not  alleged  that  he 
was  a  minor,  nor  that  Benjamin  Marshall  was  legally  liable  to 
provide  for  him  ;  nor  that  he  neglected  to  provide  for  his  son ; 
nor  that  the  attention  was  such  as  was  proper  and  necessary  for 
an  infant,  if  the  son  was  such.  The  law  presumes  a  parent  to 
have  discharged  his  duty  to  his  child,  and  will  not  imply  a  lia- 
bility on  the  part  of  the  parent,  unless  such  default  is  alleged. 
(2  Kent's  Com.,  191,  192 ;  13  Johns.,  480.)  A  mere  moral  ob- 
ligation is  not  a  sufficient  consideration  from  which  to  imply 
such  a  request  or  sustain  a  promise.  (Watkins  a.  Halsted,  2 
Sandf.,  311 ;  Goulding  a.  Davidson,  28  Barb.,  438 ;  Ehle  a. 
Judson,  24  Wend.,  97 ;  Parsons  on  Contracts,  3  ed.,  359,  note 
A.)  The  request  should'have  been  alleged  in  the  complaint,  and 
without  it  the  pleading  is  fatally  defective.  (Ingraham  a,  Gil- 
bert, 20  Barb.,  152  ;  Hayes  a.  Warren,  2  Strange,  933 ;  Gould's 
Pleadings,  176,  §  15  ;  Wallis  a.  Scott,  1  Strange,  88.) 

IY.  The  case  is  not  strengthened  by  an  express  promise  in 
the  form  of  the  instrument  set  out  in  the  pleadings.  (Chilcott 
a.  Trimble,  3  Barb.,  506 ;  Chitty  on  Contracts,  9  Am.  ed.,  49, 
55,  60 ;  Parsons  on  Contracts,  3  ed.,  359,  note  h ;  Wennall  a. 
Adney,  3  Boss.  &  Pull.,  249,  note.)  There  are  some  cases  where 
the  courts  have  after  judgment  presumed  a  request,  but  those 
cases  are  rare,  and  are  overbalanced  by  cases  where  judgments 
have  been  arrested  for  the  same  defect ;  this  case  is  embarrassed 
with  no  such  difficulty,  as  the  question  is  met  at  the  threshold. 
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(Geer  a.  Archer,  2  Barb.,  125  ;  Mills  a.  Wyman,  3  Pick.,  207 ; 
Nash  a.  Russell,  5  Barb.,  556,  558 ;  Chilcott  a.  Trimble,  13  11., 
506 ;  Ehle  a.  Judson,  24  Wend.,  97 ;  10  Barb.,  308 ;  28  Ib.,  438 ; 
13  Johns.,  257.)  The  cases  establish  the  rule  that  a  request 
will  be  implied  only  when  the  party  promising  was  originally 
legally  liable. 

Y.  The  plaintiff's  claim  is  barred  by  the  Statute  of  Frauds, 
as  it  is  an  attempt  to  charge  the  defendants,  as  executors  of 
Benjamin  Marshall,  with  the  debt  of  John  Stanton  Marshall, 
without  stating  a  consideration  therefor. 

YI.  The  contract  is  void  for  uncertainty.  It  is  not  alleged 
what  the  character  of  the  attentions  were ;  nor  whether  rendered 
or  to  be  rendered,  nor  how  long  they  were  to  continue.  (Chitty 
on  Contracts,  69 ;  3  Starkie,  139 ;  5  N.  H.,  540 ;  8  Barn.  <& 
O.,  568,  573.) 

J.  A.  Millard,  for  the  respondent. — I.  In  this  complaint  the 
written  instrument  is  set  forth  and  the  amount  due  stated.  This 
mode  of  pleading  is  sufficient  under  section  162  of  the  Code. 
(Prindle  a.  Carruthers,  15  N~.  Y.,  425.)  Under  any  circum- 
stances, as  disclosed  in  this  case,  it  was  not  necessary  to  allege 
performance,  or  bestowment  of  attention.  The  instrument  fairly 
imports  that  the  attentions  had  then  been  bestowed,  and  upon 
demurrer  the  court  will  so  infer.  All  inference  is  in  favor  of 
the  complaint.  The  second  demurrer  is  no  better.  There  is  no 
materiality  in  stating  the  nature,  extent,  or  value  of  the  services. 
The  instrument  has  estimated  and  fixed  the  value  of  the  services, 
and  thereby  admitted  the  extent,  and  the  court  upon  demurrer 
will  be  satisfied  with  the  agreement  made  by  the  parties. 

II.  The  demurrer  specifies  the  particular  grounds  of  defects, 
and  thereby  limits  the  objections  to  those  grounds;  and  the 
general  ground,  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  will  not  be  heard.  (Nellis  a.  De 
Forest,  16  Barb.,  65.) 

BY  THE  COURT.* — HOGEBOOM,  J. — I  think  the  complaint  is  not 
insufficient  for  either  of  the  specific  defects  named  in  the  de- 
murrer. I  think  the  fair  inference  is,  that  the  services  or  atten- 

*  Present,  GOULD,  P.  J.,  HOGEBOOM  and  PKCKHAM,  JJ. 
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tions  had  been  already  rendered.  The  omission  to  state  their 
nature,  extent,  and  value,  if  necessary  to  be  stated,  was  a  defect 
to  be  reached  by  motion,  under  section  160  of  the  Code,  and 
not  by  demurrer. 

But  I  think  substantial  and  radical  defects  in  the  complaint 
may  still  be  reached  under  the  general  allegation  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  (Code,  §  144 ;  Durkee  a.  Saratoga  R.  R.  Co.,  4  How. 
Pr.,  226 ;  White  a.  Brown,  14  75.,  282  ;  Haire  a.  Baker,  1  Seld., 
359 ;  Connecticut  Bank  a.  Smith,  9  Abbotts'  Pr.,  178 ;  S.  C., 
17  How.  Pr.,  487.) 

This  brings  us  to  the  question  principally  argued  before  us,  to 
wit,  whether  the  complaint  on  its  face  contains  the  elements  of 
a  good  cause  of  action. 

This  depends  mainly  upon  the  construction  to  be  given  to 
section  162  of  the  Code,  which  provides  that  in  an  action  or 
defence  founded  upon  an  instrument  for  the  payment  of  money 
only,  it  shall  be  sufficient  for  a  party  to  give  a  copy  of  the  in- 
strument, and  to  state  that  there  is  due  him  thereon  from  the 
adverse  party  a  specific  sum  which  he  claims. 

The  instrument  in  question  comes  within  the  literal  descrip- 
tion of  the  kind  of  instrument  mentioned  in  this  section ;  for  it 
is  an  instrument  for  the  payment  of  money  only.  But  obviously 
something  more  is  necessary. 

It  would  seem  that  it  should  be  an  instrument  on  its  face  ap- 
parently valid,  certainly  one  not  clearly  void ;  for  then  the  in- 
strument would  nullify  itself. 

This  instrument  is  not  a  promissory  note,  because  it  was  not 
payable  at  all  events.  The  death  of  Alice  Yourt  within  a  month 
after  the  date  of  the  instrument  would  have  defeated  any  re- 
covery. (Prindle  a.  Carruthers,  15  N.  ]T.,  430.)  In  the  lan- 
guage of  the  Court  of  Appeals,  "  it  is  necessary  therefore  that 
the  promise  should,  from  the  complaint,  appear  to  have  been 
made  upon  consideration."  (/&.) 

There  is  no  allegation  of  consideration  in  the  complaint  inde- 
pendent of  that,  if  any,  which  appears  upon  the  face  of  the  in- 
strument. That  consideration,  as  alleged,  is  "  for  her  attention 
(paid  or  given)  to  my  son  John  Stanton  Marshall." 

To  make  defendants  liable,  this  attention  must  have  been  be- 
stowed either  in  performance  of  a  request  previously  made,  or 
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must  have  been  in  its  nature  beneficial  to  the  party  promising, 
so  as  to  operate  as  a  reasonable  and  probable  consideration  for 
the  promise.  (Ingraham  a.  Gilbert,  20  Barb.,  152 ;  Ehle  a. 
Judson,  24  Wend.,  97,  98;  Goulding  a.  Davidson,  28  Barb., 
438;  Wilson  a.  Baptist  Education  Society,  10  Barb.,  308; 
Gould's  Pleadings,  176,  §  15.) 

Here  certainly  no  request  whatever  is  averred,  and  I  think 
not  necessarily  or  fairly  implied.  The  instrument  is  quite  as 
consistent  with  the  idea  that  the  services  were  performed  with- 
out any  request  at  all,  or  at  the  request  of  John  Stan  ton 
Marshall,  as  at  the  request  of  the  testator. 

It  seems  to  me  this  should  not  be  left  to  inference.  The  re- 
quest is  a  prerequisite  to  the  liability,  and  I  think  the  pleader 
should  aver  it.  While  pleadings  are  not  to  be  condemned  for 
want  of  form,  and  are  to  be  liberally  construed,  I  think  substan- 
tial defects  are  not  to  be  disregarded.  We  are  not  to  uphold  a 
pleading  simply  because  a  state  of  facts  might  exist  against 
what  is  probable,  which  would  justify  an  action. 

The  same  considerations  apply  to  the  other  alternative.  I  do 
not  see  that  the  services  are  presumed  to  have  been  beneficial 
to  Benjamin  Marshall.  They  were  rendered  to  another  person, 
his  son,  not  alleged,  nor  presumed,  to  have  been  a  minor,  or  in 
a  situation  to  make  it  obligatory  upon  the  father  to  support  him. 

If  every  fact  fairly  inferable  from  the  terms  of  this  writing 
were  spread  out  on  the  face  of  this  complaint  in  the  shape  of 
distinct  and  positive  allegations,  the  complaint  would  not  have 
stated  a  good  cause  of  action.  If  Benjamin  Marshall  had  de- 
clared orally  in  so  many  words  what  he  has  thus  expressed  in 
writing,  I  think  no  one  would  have  supposed  he  rendered  him- 
self liable  to  an  action. 

We  ought  not,  I  think,  to  extend  the  application  of  section 
162  beyond  the  probable  intent  of  the  Legislature,  or  to  give  a 
party  the  benefit  of  a  cause  of  action  by  this  indirect  mode  of 
averment,  when  he  would  not  have  had  it  if  he  had  put  his  al- 
legations in  proper  form,  and  in  express  terms.  Some  rules  of 
pleading,  in  the  confusion  and  anarchy  introduced  by  the  Code, 
must  still  be  observed,  and  one  of  them  is,  or  ought  to  be,  that 
where  a  consideration  is  not  implied,  or  a  request  "  is  essential 
to  the  defendant's  liability,  it  is  the  gist  of  the  action  and  must 
be  specially  averred."  (Gould's  Pleadings,  176.) 
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The  case  of  Prindle  a.  Carruthers  (15  JV.  I7".,  425)  is  not  in 
conflict  with  the  views  here  expressed.  There,  the  considera- 
tion "  for  value  received"  appeared  from  the  face  of  the  instru- 
ment, and  was  moreover  held  to  have  been  argumentatively 
inferable  from  the  extrinsic  allegation  that  the  defendant  made 
his  contract  in  writing.  (14  /#.,  431.) 

It  is  suggested  that  the  rule  that  where  a  contract  is  suscep- 
tible of  a  twofold  construction,  one  of  which  will  make  it  valid 
and  the  other  void,  the  legal  presumption  is  in  favor  of  the 
validity  of  the  contract,  may  help  the  plaintiff  in  this  case.  The 
rule  turns  rather  upon  a  question  of  evidence  or  presumption 
than  of  pleading.  If  the  question  here  turned  upon  the  nature 
of  the  services  rendered,  the  rule  would  apply.  But  it  turns 
upon  the  question  for  whom,  or  at  whose  request  were  the  ser- 
vices rendered,  and  the  absence  of  any  allegation  on  this  point 
was  never,  that  I  am  aware  of,  supposed  to  be  aided  or  cured 
by  this  rule. 

It  is  further  suggested  that  the  rule  of  construing  a  pleading 
under  the  Code  contrary  to  what  it  was  before,  is  to  construe  it 
most  favorably  to  the  pleader.  I  do  not  admit  the  existence  of 
the  rule  to  this  unqualified  extent.  It  may  be  admissible  on 
questions  of  form,  but  it  cannot  be  applicable  in  regard  to  the 
fundamental  requisites  of  a  cause  of  action. 

The  order  of  the  special  term  should  be  reversed  with  costs, 
and  judgment  rendered  in  favor  of  the  defendants  on  the  de- 
murrer, with  leave  to  the  plaintiff  to  amend  her  complaint  on 
payment  of  costs. 

GOULD,  P.  J.,  concurred. 
PECKHAM,  J.,  dissented. 
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Supreme  Court,  Fourth  District;  Special  Term,  January,  1861. 
HIGHWAYS. — WAIVEB. — MANDAMUS. 

Where  the  occupants  of  land  through  which  a  proposed  road  is  to  be  laid  out, 
waive  notice  of  the  proceedings  of  the  referees  to  lay  out  the  road  on  appeal 
from  the  commissioners,  but  before  any  action  is  had  on  such  waiver,  with- 
draw it,  the  referees  cannot  proceed  without  giving  notice. 

Motion  for  a  mandamus. 

The  defendants  were  commissioners  of  highways  of  the  town 
of  Hebron,  and  this  proceeding  was  to  compel  them  to  open  a 
road  which  had  been  laid  out  by  referees  on  appeal  from  their 
decision.  The  objections  appear  in  the  opinion  of  the  court. 

Burdick  <&  Belts,  and  0.  L.  AUen,  for  the  relator. 
T.  Cronin,  for  the  commissioners. 

ROSEKRANS,  J. — The  proceedings  for  the  laying  out  or  alter- 
ing the  highway  may  be  regarded  as  regular  down  to  and  in- 
cluding the  order  of  the  referees'  reversing  the  order  of  the 
commissioners.  But  it  seems  that  the  referees  proceeded  to  lay 
out  the  highway  without  giving  notice  to  the  occupants  of  the 
land  through  which  it  ran,  as  required  by  the  statute. 

The  waiver  by  the  occupants,  contained  in  the  moving  papers, 
is  retracted  by  them  in  the  papers  in  opposition  to  the  motion ; 
and  no  action  having  been  had  on  such  waiver  before  it  was 
withdrawn,  the  withdrawal  of  such  waiver  was  in  time. 

Of  course  the  order  of  the  referees  laying  out  the  road,  and 
all  subsequent  proceedings,  are  null  and  void,  and  the  commis- 
sioners cannot  be  compelled  to  ascertain  the  damages  of  the 
occupants  of  the  land,  or  to  open  the  highway,  as  ordered  by 
the  referees.  The  referees  should  proceed  to  give  the  notice  to 
the  occupants  of  the  land,  and  lay  out  the  highway,  and  make 
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and  file  a  survey  of  it.  The  proceedings  for  that  purpose 
already  had,  being  null  and  void,  are  to  be  disregarded,  and  the 
duty  devolved  upon  the  referees  to  that  extent  is  unperformed. 
The  motion  for  a  mandamus  is  denied,  with  $10  costs,  and 
the  referees  are  ordered  to  proceed  and  discharge  their  duty,  by 
giving  notice  to  the  occupants  of  the  land,  and  laying  out  the 
road,  and  making  and  filing  a  survey,  as  directed  by  statute. 


On  appeal  to  the  July  general  term  of  the  fourth  district, 
the  above  order  was  modified  so  far  as  to  require  the  referees 
to  commence  de  novo,  and  give  notice  of  a  new  hearing  to  the 
occupants  and  commissioners. 

4 


HOST  a.  HARKIS. 

New  York  Superior  Court;  Special  Term,  September^  1861. 
PLEADING. — ANSWER  IN  ACTION  FOR  MALICIOUS  PROSECUTION. 

Where,  in  an  action  for  malicious  prosecution  and  false  imprisonment,  the  com- 
plaint alleged  want  of  probable  cause,  and  the  answer  in  one  paragraph  denied 
this  with  other  allegations,  and  as  a  subsequent  defence  alleged  that  the  de- 
fendant had  probable  cause, — Hdd,  that  the  latter  should  be  stricken  out  on 
motion  as  redundant. 

Motion  to  strike  out  part  of  an  answer. 

This  action  was  brought  against  two  defendants  for  malicious 
prosecution  and  false  imprisonment. 

The  complaint  alleged  that  one  of  the  defendants  was  in  the 
employ  of  the  other,  in  business  in  the  city  of  New  York.  It 
then  set  forth  that  they  had  made  affidavits  before  a  police-jus- 
tice, charging  that  the  plaintiff,  with  felonious  intent,  had  made 
false  representations,  and  that  they  obtained  his  arrest  and  im- 
prisonment thereon  ;  whereas,  the  complaint  alleged,  he  had  not 
made  such  representations,  but  the  affidavits  were  entirely  false, 
and  made  with  intent  to  injure  the  plaintiff.  It  further  alleged 
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that  the  plaintiff  was  honorably  discharged  by  the  grand-jury, 
and  that  the  arrest  was  without  probable  cause. 

The  answer,  in  the  first  paragraph,  admitted  that  the  defend- 
ants were  in  business,  one  being  employed  by  the  other.  In 
the  second  paragraph  it  denied  every  allegation  in  the  com- 
plaint except  that.  In  the  third  paragraph  it  stated,  for  a  fur- 
ther answer,  that  the  plaintiff  did  make  the  false  representa- 
tions charged  by  defendants  in  the  affidavit,  and  obtained  goods 
thereon  from  the  defendant,  and  alleged  that  there  was  prob- 
able cause  for  the  arrest. 

This  third  paragraph  the  plaintiff  now  moved  to  have  stricken 
out  of  the  answer,  for  irrelevancy  and  redundancy. 

Rankin  &  Reavey,  for  the  motion,  urged  that  under  the  gen- 
eral denial  defendants'  evidence  could  be  admitted  (Andrew  a. 
Bond,  16  Barb.,  633),  and  that  the  third  paragraph  was  a  mere 
repetition  of  the  second.  (14  How.  Pr.,  46.) 

F.  Tillou,  opposed. 

BOSWOKTH,  CH.  J. — The  third  defence  is,  in  substance,  that  the 
affidavits  on  which  the  plaintiff  was  arrested  state  truly  the 
representations  which  the  plaintiff  made,  and  that  the  represen- 
tations were  false,  and  that  such  facts  constituted  probable 
cause. 

The  defence  contains  no  new  matter.  If  it  states  accurately 
the  whole  contents  of  the  affidavits  on  which  plaintiff  was  ar- 
rested, and  if  the  defendants'  opinion  that  they  constitute  prob- 
able cause  is  correct,  then  it  attempts  to  demonstrate  that  there 
was  probable  cause  for  making  the  complaint  on  which  the 
plaintiff  was  arrested. 

The  second  paragraph  of  the  answer  denies  every  allegation 
of  the  complaint  not  admitted  by  the  first. 

It  therefore  denies  that  the  plaintiff's  arrest  was  wilful  or 
malicious,  or  without  any  probable  cause. 

The  third  defence  does  no  more  than  attempt  to  detail  the 
actual  facts,  and  insist  they  constitute  probable  cause.  I  think 
all  of  these  alleged  facts  are  but  matters  of  evidence  upon  the 
issues  raised  by  the  second  paragraph  of  the  answer,  and  that 
the  third  defence  should  be  stricken  out,  as  not  containing  any 
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new  matter,  nor  denying  any  allegation  of  the  complaint  not 
previously  controverted,  and  as  being  entirely  redundant  mat- 
ter. (3  Duer,  684.) 

I  do  not  see  that  the  plaintiff  would  be  embarrassed  by  the 
matter  remaining  on  the  record.  Seven  dollars  costs  of  the 
motion  will  be  directed,  to  abide  the  event. 


BARNES  a.  WILLET. 

Supreme  Court,  First  District;  General  Term,  September,  1861. 
LIABILITY  OF  SHERIFF. — ESCAPE  OF  INSOLVENT  DEBTOR. 

The  insolvency  of  the  debtor  is  no  bar  to  an  action  against  a  sheriff,  founded  on 

2  Rev.  Stat.,  437,  §  63,  for  the  debtor's  escape. 
It  is  erroneous  in  such  an  action  to  set  up  in  the  answer  the  insolvency  of  the 

debtor  in  mitigation  of  damages. 

Appeal  from  an  order  sustaining  a  demurrer  to  portions  of 
an  answer. 

This  was  an  action  brought  against  the  defendant,  as  sheriff 
of  the  city  and  county  of  New  York,  to  recover  the  amount  of 
a  debt  owed  to  the  plaintiffs  by  one  Jacob  Cohen,  who  escaped 
from  the  custody  of  the  sheriff.  The  defendant  put  in  an  an- 
swer, averring  that  the  escaped  debtor  had  been  in  some  re- 
spects wronged  by  the  plaintiff,  and  that  he  was  insolvent, 
and  could  not  have  paid  the  debt,  even  had  he  been  detained 
longer. 

The  plaintiff  demurred  to  so  much  of  the  answer  as  set  up 
such  a  defence. 

The  demurrer  was  sustained  at  special  term  (see  our  report 
of  the  case,  11  Ante,  225) ;  and  from  this  decision  defendant 
appealed. 

£rown,  Hall  <&  Vanderpoel,  for  the  appellant. — I.  At  the 
common  law,  the  only  remedy  for  an  escape  was  by  an  action 
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on  the  case,  and  the  defence  set  up  by  the  answer  in  this  case 
would  undoubtedly  have  been  good.  (Rawson  a.  Dole,  2  J.  R., 
454;  Thomas  a.  Weed,  14  11.,  255;  Littlefield  a.  Brown,  1 
Wend.,  401.) 

n.  The  statute  did  not  take  away  the  common-law  remedy. 
(Barry  a.  Mandell,  10  J.  R.^  563 ;  Jansen  a.  Hilton,  Ib.,  549 ; 
Rawson  a.  Dole,  2  /&.,  454.) 

III.  By  2  Eev.  Stat.,  437,  §  63,  the  plaintiff  might  recover 
"the  debt,"  "damages,"  or  sum  of  money  "for  which  such 
prisoner  was  committed ;"  but  in  order  to  obtain  the  benefit 
of  the  statute,  it  provided  that  an  action  of  debt  must  be 
brought. 

IV.  The  common-law  remedy  by  action  on  the  case  not 
being  taken  away,  the  plaintiff  undertook  to  avail  himself  of 
that  remedy,  and  the  defence  was  properly  interposed. 

V.  The  judge  thought  he  might  consider  this  an  action  of 
debt,  under  the  statute.     But  as  there  is  no  such  averment 
whatever  in  the  complaint,  and  as  it  is,  according  to  the  old 
forms,  clearly  an  action  on  the  case,  it  was  error  to  sustain  the 
demurrer  to  this  defence. 

VI.  Debt  for  an  escape  was  an  action  for  a  penalty — it  was 
a  "hard  action,"  and  not  entitled  to  favor  with  the  court. 
Where  the  complaint  is  susceptible  of  a  construction  which  will 
give  to  the  plaintiff  his  actual  damages,  the  courts  will  so  con- 
strue it,  rather  than  in  favor  of  inflicting  a  penalty.    In  England 
and  Massachusetts,  debt  for  escape  can  no  longer  be  main- 
tained.    The  Code  has  produced  the  same  effect.     (Chase  a. 
Keys,  2  Gray,  214 ;  Arden  a.  Goodacre,  5  Law  <&  Eq.,  436 ;  S. 
C.,  11  Com.  Bench,  371.) 

VII.  The  matters  set  up  were  competent  in  mitigation  of 
damages. 

Albert  Mathews,  for  the  respondent. — I.  The  defendant  is 
sued  specifically  in  his  capacity  of  sheriff.  The  action  for  the 
escape  of  this  prisoner,  so  held  on  final  processf  is  in  the  nature 
of  an  action  of  "debt,"  under  the  provisions  of  the  Revised 
Statutes.  Neither  the  amendment  of  the  statute,  nor  the 
provisions  of  the  Code  of  Procedure,  have  altered  the  law, 
or  modified  the  right,  or  substantially  changed  the  remedy 
of  the  plaintiff  in  the  premises.  (1  Rev.  Laws  of  1813,  425, 
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§  19  ;  ZawsoflStf,  ch.  390,  §  2  ;  Code,  §§  276,  291,  419,  468, 
471 ;  Hutchinson  a.  Brand,  5  Seld.,  209 ;  see,  also,  4  Bosw., 
384,  643.) 

II.  Where  the  escape  of  a  prisoner  is  from  mesne  process, 
the  action  must  be  in  form  in  the  nature  of  "  trespass  on  the 
case."     If  the  escape  is  from  final  process,  to  enforce  payment 
of  a  judgment,  the  action  may  be  the  same.     In  such  case,  the 
amount  of  the  judgment  and  interest  are prima  facie  the  meas- 
ure of  the  "  damages  sustained."     Such  recovery  may  be  re- 
duced by  proof  of  less  damages  sustained  by  the  plaintiff.    In- 
solvency of  the  prisoner  is  competent  proof  on  that  subject.     (2 
Rev.  Stat.,  437,  §  62 ;  Code,  §  276 ;  Patterson  a.  Westervelt,  17 

Wend.,  543 ;  Latham  a.  Westervelt,  26  Barb.,  256 ;  Loosey  a. 
Orser,  4  Bosw.,  391.) 

III.  But  where  the  escape  is.  from  final  process  to  enforce 
payment  of  a  judgment,  and  the  sheriff  is  sued,  as  such  officer, 
for  the  escape,  and  the  form  of  action  adopted  is  in  the  nature 
of  "  debt,"  then  the  rule  of  damages  is  otherwise.     Damages  in 
such  an  action  are  in  the  nature  of  a  statutory  penalty.     They 
are  fixed  and  limited  by  a  positive  statute.     The  measure  thereof 
is  the  "  sum  of  money  for  which  such  prisoner  was  committed." 
The  amount  of  the  recovery  cannot  be  diminished  by  showing 
less  damages  sustained.     (2  Rev.  Stat.,  and  Laws  of  1847,  and 
Code,  §  276 ;   Bonafous  a.  Walker,  2  T.  R.,  126 ;   Rawson  a. 
Dole,  2  Johns.,  454 ;   Van  Slyck  a.  Hogeboom,  6  Ib.,  270 ; 
Thomas  «.  Weed,  14  Ib.,  255 ;  Littlefield  a.  Brown,  1  Wend., 
401 ;  Hutchinson  a.  Brand,  1  Sow.  Pr.,  73 ;  Renick  a.  Orser, 
4  Bosw.,  384 ;  McCreery  a.  Willett,  Ib.,  643  ;  Barnes  a.  Willett, 
11  Abbotts'  Pr.,  225.) 

IY.  The  matters  stated  being  unavailable  either  in  bar  ol 
the  action  or  in  mitigation  of  damages,  the  demurrer  thereto 
should  be  sustained,  and  that  part  of  the  answer  overruled, 
with  costs.  (Kmeedler  a.  Sternburgh,  10  How.  Pr.,  67.) 

BY  THE  COURT.* — INGRAHAM,  J. — It  is  not  necessary  to  decide 
here  whether  proof  as  to  the  insolvency  of  the  debtor  can  be 
given  in  evidence  in  mitigation  of  damages.  That  question 
must  be  decided  on  the  trial  when  the  evidence  is  offered. 
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It  is  set  up  in  the  answer  in  mitigation  of  damages.  It  is 
clearly  no  bar  to  the  action,  and  should  not  have  been  pleaded 
as  such.  As  matter  of  mitigation,  it  is  improperly  in  the 
answer,  and  shows  no  defence.  As  a  matter  of  pleading,  it 
was  erroneously  set  up  in  the  answer. 

Order  appealed  from  affirmed,  with  costs. 


MILBURN  a.  BELLONI. 

Supreme  Court,  Second  District ;  General  Term,  Sept.,  1861. 
AGENT. — WARRANTY. — MEASURE  OF  DAMAGES. 

Where  a  general  agent  who  was  constantly  in  the  employment  of  the  defendants, 
who  had  charge  of  a  portion  of  their  business,  and  who  was  accustomed  to 
make  sales  for  them,  gave  a  warranty  of  the  quality  of  property  sold  by  him 
for  the  defendants, — Held,  that  the  defendants  were  bound  by  his  warranty. 

Even  though  the  agent  might  have  exceeded  his  authority  in  giving  a  warranty, 
the  purchaser  could  not  be  prejudiced  by  the  fact,  unless  information  to  that 
effect  had  been  given  him. 

On  a  sale  of  an  existing  article,  there  is  no  implied  warranty  that  the  article  is 
suitable  for  the  purpose  for  which  it  is  purchased. 

Where  a  warranty  was  given  on  the  sale  of  a  quantity  of  coal-dust,  that  it  had  no 
dust  of  soft  or  bituminous  coal  mixed  with  it, — Held,  that  the  true  meas- 
ure of  damages  for  the  breach  of  the  warranty  was  the  difference  between  the 
value  of  the  article  as  it  was,  and  its  value  as  it  would  have  been  if  it  had 
been  what  it  was  represented. 

A  purchaser  cannot  proceed  without  inquiry  or  examination  and  use  an  article 
which  will  damage  his  business,  relying  upon  a  warranty  which  only  goes  to 
the  fact  of  the  nature  or  character  of  the  article,  and. not  to  the  effect  of  using 
it,  and  still  hold  the  vendor  responsible  for  the  consequences  of  his  acts.* 

Appeal  from  a  judgment. 

This  was  an  action  on  a  warranty  that  coal-dust  sold  was  the 
dust  of  hard  or  anthracite  coal,  when  it  actually  contained  an 
admixture  of  soft  or  bituminous  coal. 

The  plaintiff  was  a  manufacturer  of  brick  in  Orange  county, 

°  See  to  similar  effect,  Prentice  a.  Pike,  6  Duer,  220. 
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near  Newburg.  The  defendants  were  large  dealers  in  coal  in 
the  city  of  New  York.  The  dust  of  hard  coal  is  used  in  the 
manufacture  of  brick.  Soft  coal,  if  so  used,  destroys  the  brick. 
The  warranty  alleged  was  made  by  one  French, — in  charge,  at 
the  time,  of  the  defendants'  coal-yard, — and  was,  that  "  the  dust 
was  that  of  hard  coal,  and  contained  no  admixture  of  the  dust 
of  soft  coal."  The  price  paid  for  the  whole  of  the  coal-dust  was 
only  $37.50.  Plaintiff  used  it,  and  his  bricks  were  injured  to 
the  extent  of  $650.  The  cause  was  tried  before  Hon.  T.  McKis- 
sock,  referee,  who  reported  in  favor  of  the  plaintiff  for  the  whole 
amount,  $650  damages,  for  which,  with  costs,  judgment  was 
entered. 
The  defendants  brought  the  present  appeal. 

Eeebe,  Dean  &  Donohue,  for  the  appellants. — I.  The  purpose 
for  which  the  plaintiff  wanted  the  coal-dust  was  not  communi- 
cated to  the  defendants ;  and  it  was  not  the  usual  business  of 
French  to  sell  coal  or  coal-dust  for  defendants ;  the  place  where 
it  was  sold  was  not  the  place  where  sales  were  made.  French 
was  a  special  agent,  and  had  no  power  to  warrant  except  as  to 
title  and  the  general  qualities  of  the  articles  sold. 

II.  But  the  facts  found  by  the  referee  do  not  make  out  a  case 
of  warranty  that  the  article  sold  was  fit  for  the  specific  purpose. 
(Keates  a.  Cadogan,  2  Eng.  L,  &  K,  320 ;  4  M.  &  TF.,  399.) 
This  being  a  purchase  of  an  article  in  esse,  the  rule  in  reference 
to  articles  to  be  manufactured  does  not  apply. 

III.  But  if  the  agent  had  the  power  to  warrant  the  quality — 
there  being  no  allegations  in  the  complaint  that  he  warranted 
the  dust  fit  for  the  manufacture  of  brick, — there  could  be  no 
recovery  of  special  damage  because  the  plaintiff  applied  it  to 
that  use.     The  rule  of  damages  is  the  difference  between  the 
value  of  the  article  as  represented  and  as  it  actually  was.     That 
rule  is  a  question  of  law,  and  excludes,  in  all  cases,  speculative 
profits,  or  remote  injuries  not  contemplated  by  the  parties  to 
the  contract. 

IY. — 1.  To  sustain  this  judgment,  it  must  be  held  that-  a  fore- 
man or  servant  whose  general  duties  are  not  to  sell,  but  who 
does  so,  though  at  a  place  where  sales  are  not  ordinarily  made, 
and  who  notifies  the  purchaser  of  his  want  of  authority  to  vary 
the  price,  requesting  him  to  wait  for  the  principal,  is  necessarily 
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vested  with  the  power  to  warrant  the  fitness  of  the  article,  not 
for  its  general  uses,  but  for  any  extraordinary  purpose.  2.  A 
mere  power  to  sell  does  not  imply  a  power  to  warrant.  Other- 
wise, if  the  general  business  of  the  vendor  requires  a  warranty, 
and  the  agent  is  the  person  intrusted  with  the  general  business 
of  the  vendor.  (Story,  Agency,  §§  59,  132,  and  notes ;  15  East, 
45 ;  Nixon  a.  Hyserott,  5  Johns.,  58  ;  Gibson  a.  Colt,  7  Ib.,  390.) 
The  master  of  a  ship  authorized  to  sell,  has  no  authority  to  war- 
rant that  she  was  a  registered  ship.  The  distinction  turns  upon 
this,  whether  the  servant  had,  from  the  nature  of  his  employ- 
ment or  the  business  of  his  master,  a  general  authority.  3.  It 
is  not  within  the  powers  of  a  general  agent  to  warrant  that  the 
article  sold  is  fit  for  any  but  the  ordinary  and  well-known  pur- 
poses for  which  it  is  used. 

Y.  The  law  does  not  undertake  to  fully  indemnify  in  cases 
of  breach  of  contract  where  there  is  no  fraud,  but  awards 
against  the  party  guilty  of  the  breach  such  damages,  and  such 
only,  as  are  the  natural  and  proximate  consequence  of  the  act 
complained  of,  which  may  be  presumed  to  have  entered  into 
the  consideration  of  the  parties  at  the  time  of  making  the  con- 
tract. (2  Greenl.  Ev.,  210 ;  Sedgwick,  Meas.  Dam.,  30,  31,  78 ; 
Hargous  a.  Ablon,  5  Hill,  472  ;  S.  0.,  3  Den.,  406  ;  5  Ib.,  306  ; 
5  Wend.,  535  ;  7  Hill,  62 ;  21  Wend.,  342.) 

YI.  The  principle  of  the  rule  caveat  emptor  applies  to  every 
sale  where  the  goods  are  in  sight  and  capable  of  being  exam- 
ined, not  only  in  the  act  of  purchasing,  but  the  use  of  the  arti- 
cle. The  purchaser  .cannot  say  that  he  will  close  his  eyes,  rely 
upon  the  warranty,  and  if  damage  occurs,  hold  the  vendor  re- 
sponsible. He  is  bound  to  use  it  with  all  the  caution  of  a  pru- 
dent man,  and  if  he  omits  to  do  so,  he  alone  is  responsible  for 
the  consequences.  (Sedgwick,  Meas.  Dam.,  93,  292 ;  2  Stark. 
on  Ev.,  741 ;  Hardern  a.  Dalton,  1  Car.  &  P.,  181 ;  Flower  a. 
Adam,27atmtf.,314;  II  East,  60;  7 Greenl.,  51;  17 Pick.,  284.) 

YII.  It  is  a  principle  applicable  alike  in  contract  as  in  tort, 
that  where  the  plaintiff's  negligence  directly  contributes  to  the 
injury,  no  recovery  can  be  had. 

D.  C.  Ringland,  for  the  respondent. — I.  There  is  no  dispute 
that  defendants  sold  the  coal-dust  in  question  to  plaintiff.  The 
coal-dust  so  sold  was  warranted,  by  the  defendants'  agent  who 
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sold  it,  to  be  free  from  soft  coal.  There  was  a  breach  in  that 
warranty,  in  the  fact  of  the  presence  of  soft  coal  in  the  dust 
sold.  The  injury  to  the  brick  resulted  from  the  soft  coal. 

II.  The  words  used  by  the  defendants'  agent  constituted  a 
warranty.     No  particular  form  of  words  is  necessary  to  consti- 
tute a  warranty.      Any  affirmation  of  the  quality  or  condi- 
tion of  the  thing  sold,  made  for  the  purpose  of  inducing  the 
purchase,  if  received  and  relied  on,  is  an  express  warranty. 
(Roberts  a.  Morgan,  2  Cow.,  438  ;  Whitney  a.  Button,  10  Wend., 
412  ;  Cook  a.  Moseley,  13  /&.,  277.)    Plaintiff  did  not  examine 
the  dust,  but  relied  on  the  representation  of  the  agent.     He 
could  not  then  tell  the  presence  of  soft  coal  in  dust,  though  he 
has  since  learned  to  distinguish  it. 

III.  The  rule  of  caveat  emptor  does  not  apply  where  there  is 
an  express  warranty,  except  as  to  such  defects  as  are  notoriously 
patent.     In  other  words,  the  rule  means  that  no  warranty  is 
implied.     (Chit,  on  Cont.,  390 ;  Salisbury  a.  Stainer,  19  Wend., 
159 ;  Moses  a.  Mead,  1  Den.,  378,  386.) 

IV.  The  defendants  are  bound  by  the  warranty  of  French. 
They  assert  that  he  had  not  even  the  power  to  sell,  much  less 
to  warrant.     But  their  own  allegations  and  their  own  testimony 
entirely  contradict  this  theory.     1.  The  answer  admits  that  the 
defendants  sold  the  coal-dust  in  question.     2.  French  swears 
that  he  sold  coal  and  coal-dust  on  other  occasions.     3.  French 
swears  that  Farrar  was  the  principal  salesman  there ;  that  he 
was  there  on  an  average  two  hours  a  day,  and  that  he  (French) 
attended  to  the  business  during  his  absence.     The  authority  to 
sell  being  thus  established,  no  matter  whether  by  express  license 
or  subsequent  acquiescence,  it  follows — 

V.  That  the  agent  had  the  right  to  do  those  acts  usually  re- 
sorted to  by  vendors  to  induce  purchasers  to  buy ;   in  short, 
that  he  had  a  right  to  warrant.    The  difference  between  a 
general  and  special  agent,  in  one  point  of  view,  is  determined 
by  the  extent  and  permanence  of  his  ostensible  position.    The 
familiar  illustration  is  in  Fenn  a.  Harrison  (3  T.  E.,  757,  760). 
It  amounts  to  this — that  a  person  employed  to  do  an  isolated 
act  cannot  bind  his  employer  if  he  exceeds  the  limits  of  his  in- 
structions;  but  a  person  employed  generally  in  a  particular 
course  of  business,  or  a  particular  line  of  similar  transactions, 
is  deemed  to  have  general  authority  within  that  sphere.     (An- 
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derson  a.  Coonley,  21  Wend.,  279 ;  Sandford  a.  Handy,  23  /&., 
260 ;  Andrews  a.  Kneeland,  6  Cow.,  354 ;  Nelson  a.  Cowing,  6 
Hill,  336.)  Again,  if  the  principal  adopt  the  acts  of  the  agent 
at  all,  he  adopts  all  his  acts  throughout  the  transaction.  (Ho- 
vill  a.  Pack,  7  East,  164,  166.) 

VI.  The  amount  of  damages  was  not  excessive.  There  are 
at  least  three  branches  of  damage :  1.  The  loss  of  brick  in  load- 
ing from  the  kilns ;  2.  The  loss  in  discharging  from  the  vessel ; 
3.  The  inferior  quality  and  value  of  the  brick  actually  got  into 
market. 

BY  THE  COTJKT.* — EMOTT,  P.  J. — The  person  in  the  employ  of 
the  defendants  who  made  the  sale  of  coal-dust  to  the  plaintiff, 
was  authorized  to  make  such  a  sale  in  the  business  of  the  de- 
fendants, and  they  are  bound  by  the  warranty  given  by  him  in 
the  transaction.  He  was  a  general  agent  of  the  defendants, 
constantly  in  their  employ,  having  charge  of  one  of  their  yards, 
and  accustomed  at  least  occasionally  to  make  sales  from  the 
yard.  His  authority  and  general  employment  were  recognized 
by  one  of  the  defendants,  who  came  into  the  yard  before  this 
transaction  was  completed,  and  allowed  or  directed  him  to 
make  the  sale,  as  well  as  by  the  subsequent  ratification  of  the 
act.  Even  if  French,  as  an  agent  for  selling,  exceeded  his  posi- 
tive authority  or  directions  in  giving  a  warranty,  still,  as  no  in- 
formation to  that  effect  was  given  to  the  plaintiff,  he  cannot  be 
prejudiced  by  the  fact.  This  was  not  a  special  agency  for  this 
particular  transaction,  but  a  general  agency  in  the  business  of 
the  defendants,  to  make  sales  of  the  articles  in  which  they  were 
dealing ;  and  the  rule  of  law  as  to  such  agents,  in  the  particular 
now  under  consideration,  is  undisputed. 

The  referee  finds  that  the  defendants'  agent  warranted  or 
promised  that  the  coal-dust  which  he  sold  to  the  plaintiff  "  had 
no  dust  of  soft  or  bituminous  coal  mixed  with  it."  This  is  the 
only  warranty  proved,  and  upon  this  alone,  or  for  its  breach, 
the  action  is  brought.  It  is  true  that  the  evidence  establishes, 
and  the  referee  finds,  that  the  plaintiff  stated  that  he  was  pur- 
chasing the  coal-dust  for  the  purpose  of  making  brick,  and  that 
soft  coal-dust  would  not  answer  that  purpose,  and  would  de- 
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stroj  or  injure  the  brick  if  it  should  be  used.  But  he  did  not 
ask  nor  receive  a  warranty  that  the  coal-dust  was  fit  for  this 
business,  nor  any  other  warranty  than  that  it  contained  no  soft 
or  bituminous  coal.  It  was  a  sale  of  an  existing  article,  and 
not  a  contract  for  its  manufacture.  There  is  in  such  a  case  no 
implied  warranty,  such  as  will  arise  in  some  cases  where  an 
article  is  ordered  to  be  made  or  procured  for  a  special  purpose. 
The  distinction  is  well  illustrated  in  an  observation  of  Mr.  Jus- 
tice Maule,  in  the  course  of  the  argument  in  Keates  a.  Cadogan 
(2  Eng.  L.  &  E.,  320),  which  is  often  quoted.  "  If  a  man  says  to 
another,  '  Sell  me  a  horse  fit  to  carry  me,'  and  the  other  sells  a 
horse  which  he  knows  to  be  unfit  to  ride — or  it  might  be  said 
upon  that,  sells  a  horse  which  is  unfit  to  ride,  thus  representing 
the  fact  to  be  otherwise — he  may  be  liable  for  the  conse- 
quences ;  but  if  a  man  says,  '  Sell  me  that  gray  horse  to  ride,' 
and  the  other  sells  it,  knowing  that  the  former  would  not  be 
able  to  ride  it,  that  would  not  make  him  liable."  The  defend- 
ants in  the  present  case  cannot  be  held  upon  any  implied  war- 
ranty that  the  article  was  suitable  for  the  purpose  for  which  it 
was  purchased,  or  for  any  thing  beyond  the  express  agreement 
of  their  agent  that  it  was  the  dust  of  anthracite  coal  exclusively. 
It  will  be  remembered  that  the  action  is  upon  a  warranty,  and 
not  for  fraud,  and  depends  altogether  upon  a  breach  of  a  posi- 
tive agreement. 

This  is  indeed,  as  has  been  already  observed,  the  finding  of 
'the  referee.  The  warranty  which  he  determines  was  made  and 
broken,  was  a  warranty  that  the  article  was  free  from  soft  coal, 
and  not  that  it  was  fit  for  use  in  making  brick.  But  the  rule 
of  damages  which  was  applied  referred  to  a  warranty  of  the 
latter  description — that  is,  to  a  warranty  of  the  fitness  of  the 
article  for  the  purpose  to  which  it  was  to  be  applied.  If  we 
lay  out  of  view  all  which  occurred  between  these  parties  at  the 
time  of  the  sale  in  reference  to  the  intended  use  of  the  article, 
as  immaterial  to  the  legal  aspect  of  the  case,  it  will  become 
very  obvious  that  the  true  rule  of  damages  for  a  breach  of  the 
warranty  which  was  actually  given,  would  have  been  the  dif- 
ference between  the  value  of  the  article  as  it  was,  and  its  value 
as  it  would  have  been,  if  it  had  been  what  it  was  represented 
to  be.  The  defendants  are  not  responsible  for  the  consequences 
of  an  improper  use  of  the  article  they  sold,  because  they  simply 
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agreed  that  it  was  a  certain  thing,  and  not  that  it  was  fit  for  a 
certain  purpose.  The  rule  is  well  laid  down  in  the  case  of  Har- 
gous  a.  Ablon  (5  Hill,  472,  and  3  Den.,  406).  But  the  referee 
has  applied  a  different  rule.  He  has  in  fact  decided  that  one 
kind  of  warranty  was  given,  and  proceeded  to  award  damages 
for  the  breach  of  another  and  a  different  one.  The  injury 
which  the  plaintiff  sustained  in  his  kiln  of  brick  was  not  the 
consequence  of  the  fact  that  the  dust  which  he  bought  con- 
tained bituminous  coal,  but  of  his  making  use  of  the  dust  when 
it  contained  that  ingredient.  It  was  his  duty  to  have  ascer- 
tained that  fact  before  using  the  article.  He  had  no  right  to 
proceed  without  inquiry  or  examination  and  use  an  article 
which  would  damage  his  business,  relying  upon  a  warranty 
which  only  went  to  the  fact  of  the  nature  or  character  of  the 
article,  and  not  to  the  effect  of  using  it,  and  still  hold  the  de- 
fendants responsible  for  the  consequences  of  his  acts.  The  war- 
ranty was  broken  immediately  upon  the  sale ;  the  fact  could 
then  have  been  known,  and  the  damages,  if  any,  ascertained 
and  demanded.  The  plaintiff  cannot  now  hold  the  defendants 
responsible  under  this  warranty  for  the  remote  consequences  of 
his  own  subsequent  action.  His  recovery  under  these  plead- 
ings and  proofs  should  have  been  limited  to  the  difference  be- 
tween the  value  of  the  article  sold  him  as  it  was,  and  its  value 
as  it  would  have  been  if  it  had  been  such  as  it  was  represented. 
As  the  referee  erroneously  applied  a  different  rule  of  dam- 
ages, the  judgment  entered  on  his  report  must  be  reversed,  and 
a  new  trial  ordered  at  the  circuit,  the  costs  to  abide  the  event. 

BROWN,  J.,  concurred, 
j  J.,  dissented. 
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THE  NEW  YORK  LIFE  INSURANCE  AND  TRUST 
COMPANY  a.  YANDERBILT. 

Supreme  Court,  First  District;  At  Chambers,  May,  1861. 
DEBTOR  AND  CEEDITOE. — SURPLUS  MONEYS. — COSTS. 


Where  surplus  moneys  arise  upon  the  foreclosure  of  several  mortgages,  and  they 
are  claimed  by  judgment-creditors  having  the  first  liens  upon  both  of  two  such 
funds,  by  a  mortgage-creditor  having  a  lien  on  only  one  fund,  and  that  lien 
subsequent  to  such  judgment-creditors,  and  by  also  other  judgment-creditors 
having  liens  upon  both  funds,  but  their  liens  being  subsequent  both  to  the  first- 
mentioned  judgment-creditors  and  to  the  mortgage-creditor, — the  judgments 
prior  to  the  mortgage  are  to  be  paid  out  of  the  fund  not  subject  to  the  mortgage ; 
if  that  fund  is  not  sufficient  to  pay  them,  the  balance  is  to  be  paid  prior  to  the 
mortgage,  out  of  the  fund  on  which  the  mortgage  is  a  lien ;  the  mortgage  is 
next  entitled  to  payment  out  of  the  surplus  funds  on  which  such  mortgage 
was  a  lien  ;  and  the  subsequent  judgment-creditors  are  entitled  to  payment 
only  after  the  payment  of  the  prior  judgment-creditors  and  the  mortgage-cred- 
itors. 

The  fact  that  the  holder  of  such  mortgage  took  it  by  assignment  after  the  recovery 
of  the  subsequent  judgments,  does  not  affect  the  question  of  priority. 

Where  a  judgment  was  recovered  upon  the  check  of  A.,  made  for  the  accommoda- 
tion of  B.,  who  indorsed  it,  and  the  judgment  was  paid  by  B., — Hdd,  that  it 
could  form  no  valid  security  in  the  hands  of  B.,  or  any  one  representing  him  ; 
and  the  fact  that  A.  had  received  money  to  be  applied  to  the  payment  of  the 
check,  but  neglected  to  apply  it,  could  not  be  made  available  to  give  such  judg- 
ment validity,  and  thus  sustain  its  priority  over  a  subsequent  judgment  which 
remained  unpaid.  Neither  the  judgment-creditor  holding  such  judgment,  nor 
subsequent  judgment-creditors,  are  affected  by  such  a  misapplication  of  the 
money. 

Allowances  in  addition  to  the  taxable  costs,  under  the  provisions  of  the  Code, 
cannot  be  made  upon  an  order  disposing  of  surplus  funds  arising  on  foreclosure 
of  a  mortgage  ;  but  the  court  has  authority  to  allow  to  the  parties  a  suitable 
compensation  for  costs  and  disbursements,  to  be  paid  out  of  the  funds. 

Application  for  the  distribution  of  surplus  funds  arising  on  a 
sale  in  several  actions  of  foreclosure  between  the  same  parties. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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INGBAHAM,  J. — In  these  cases  there  are  surplus  funds  remain- 
ing after  the  foreclosure  payment  of  mortgages  held  by  the 
plain  tiffs. 

The  present  application  is  for  the  distribution  of  the  surplus 
funds.  As  to  one-third  there  is  no  dispute. 

There  are  judgment-creditors  having  the  first  liens  by  judg- 
ments upon  two-thirds  of  both  funds. 

There  is  a  mortgage-creditor  having  a  lien  only  on  one  fund, 
so  far  as  relates  to  the  two-thirds,  and  there  are  other  judgment- 
creditors  having  liens  subsequent  to  the  others  on  both  funds ; 
and  the  question  submitted  is  as  to  the  order  of  payment,  arising 
upon  exceptions  to  the  trustees'  report. 

I.  The  judgments  prior  to  the  mortgage  are  to  be  paid  out  of 
the  fund  not  subject  to  the  mortgage.     So  far  as  the  rights  of 
these  parties  are  involved,  if  there  was  no  other  creditor,  the 
creditors  having  the  general  lien  would  be  required  to  exhaust 
the  estate  remaining  in  the  debtor's  hands,  before  applying  to 
that  which  had  been  mortgaged  or  sold.    (Clorner  a.  Dickerson, 
9  Cow.,  403.)    I  see  no  difference,  in  such  a  case  between  a 
mortgage  and  a  conveyance  of  the  lands ;  so,  also,  where  one 
creditor  has  a  lien  on  two  funds,  out  of  which  he  can  satisfy  his 
debts,  and  a  subsequent  creditor  has  a  lien  on  only  one  of  them, 
the  first  creditor  must  resort  to  the  fund  which  the  second  cred- 
itor cannot  touch.     (Everton  a.  Booth,  19  Johns.,  486 ;  Dorr  a. 
Shaw,  4  Johns.  Ch.,  17 ;  Platt  a.  St.  Clair,  6  Hammond,  233 ; 
Keirsted  a.  Avery,  4  Paige,  9.) 

This  is  in  consonance  with  the  rule  that,  where  a  man  owns 
several  pieces  of  property,  and  has  liens  upon  them,  and  after- 
wards sells  them,  the  property  last  sold  must  first  be  resorted 
to  for  payment. 

In  this  case  the  mortgage  was  a  conveyance  of  that  particular 
portion,  leaving  at  the  time  the  residue  with  the  debtor.  The 
creditors  by  judgment  were  under  this  rule  required  to  resort 
first,  for  their  protection,  to  the  property  not  mortgaged. 

II.  If  the  property  not  subject  to  the  mortgage  is  not  enough 
to  pay  the  judgments  which  were  a  lien  when  the  mortgage 
was  given,  then  the  balance  is  to  be  paid  prior  to  the  mortgage, 
out  of  the  fund  on  which  the  mortgage  was  a  lien. 

III.  The  mortgage  is  next  entitled  to  payment  out  of  the 
surplus  funds  on  which  such  a  mortgage  was  a  lien. 
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TV.  I  have  stated  these  rules,  without  any  reference  to  the 
judgment-creditors  who  became  such  after  the  giving  of  the 
mortgage.  I  see  nothing,  however,  in  their  claims  to  alter  the 
rules  above  stated. 

There  can  be  no  doubt  as  to  the  principle,  that  whatever 
equity  may  do  to  aid  all  the  creditors  of  a  debtor  in  being  paid 
out  of  the  debtor's  estate,  no  rule  will  be  adopted  to  deprive 
any  creditor  of  a  right  to  priority  of  payment  which  he  has  ac- 
quired. If  equity  directs  a  prior  lien  to  be  paid  out  of  property 
not  subject  to  the  second  lien,  it  does  not  take  away  any  security 
from  such  prior  lien  without  first  being  assured  that  the  other 
fund  was  sufficient  to  discharge  the  whole  lien.  Whatever 
rights  as  to  payment  then  existed  could  not  be  taken  away  to 
aid  a  subsequent  lien.  All  that  equity  could  do  would  be  to 
divide  the  property  in  such  a  way  as  to  insure  to  the  creditors 
full  payment  in  the  order  in  which  they  were  entitled  to  be  paid. 
The  subsequent  judgment-creditors  acquired  no  rights  over  the 
prior  creditors,  whether  by  general  or  special  lien.  It  follows, 
therefore,  that  the  subsequent  judgment-creditors  are  entitled 
to  payment  only  after  the  payment  of  the  prior  judgment-cred- 
itors and  the  mortgage-creditors  (if  the  property  mortgaged  was 
sufficient  therefor) ;  and  what  remains  is  then  applicable  to  the 
payment  of  the  judgment  subsequently  recovered. 

There  is  nothing  in  the  objection  that  the  East  River  Bank 
took  their  assignment  of  the  mortgage  after  the  recovery  of  the 
subsequent  judgments.  There  is  no  imputation  as  to  the  lona 
fides  of  the  mortgage  originally,  and  the  bank  took  all  the 
rights  with  the  mortgage  that  the  original  mortgage  possessed. 

Another  objection  to  the  referee's  report,  is  as  to  the  question 
of  the  priority  of  a  judgment  recovered  by  the  East  River  Bank, 
and  assigned  to  Daniel  H.  Baldwin,  over  the  judgment  in  favor 
of  Stephen  Clark. 

This  judgment  was  recovered  in  July,  1858,  and  Clark's  judg- 
ment in  August,  1858,  and  under  ordinary  circumstances,  being 
the  oldest  lien,  was  first  entitled  to  payment ;  but  it  is  contended, 
on  behalf  of  Clark,  that  the  judgment  is  not  entitled  to  payment, 
unless  upon  conditions  claimed  by  him. 

The  judgment  in  favor  of  the  bank  was  upon  a  check  of 
E.  P.  Clark,  indorsed  by  Goff,  and  for  his  accommodation,  which 
was  discounted  by  the  bank.  The  check  of  Clark  having  been 
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lent  to  Goff,  the  payment  of  the  judgment  by  Goff  would  not 
entitle  him  to  any  rights  upon  the  check,  or  to  have  the  same 
delivered  to  him  for  any  other  purpose  than  to  be  cancelled. 
It  would  form  no  valid  security  in  Golfs  hands,  and  he  could 
obtain  nothing  thereon.  When  the  bank  assigned  the  judgment 
to  Baldwin,  they  delivered  to  him  the  check  of  Clark,  but  such 
delivery  gave  no  other  validity  to  the  check  than  it  possessed 
when  held  by  the  bank.  The  payment  of  the  judgment  ren- 
dered the  check  equally  valueless  in  the  hands  of  Baldwin  as 
it  was  when  held  by  the  bank,  and  neither  Goff,  nor  any  one 
representing  Goff,  nor  any  creditor  of  Goff  having  rights  subse- 
quent to  the  judgment  assigned  to  Baldwin,  could,  by  payment 
of  the  judgment  out  of  Golfs  property,  obtain  any  right  to  re- 
cover upon  that  check,  because  Baldwin  held  it  as  security  for 
the  judgments.  Their  rights  in  no  respect  exceeded  the  right 
which  Goff  would  have  had  if  he  had  paid  the  judgments.  The 
check,  upon  payment,  ceased  to  be  of.  any  validity,  and  in  the 
hands  of  Goff,  or  any  other  person  claiming  through  him,  was 
without  consideration. 

The  fact  that  Clark  had  received  money  from  Campbell  and 
Moody  to  be  applied  to  the  payment  of  the  check,  and  neglected 
to  do  so,  but  applied  the  money  to  the  payment  of  another  debt, 
cannot  be  made  available  in  this  case.  That  was  a  matter  of 
which  nobody  but  those  who  directed  the  appropriation  of  the 
money  could  take  advantage.  Neither  the  bank  nor  Baldwin 
were  answerable  for  the  misapplication,  and  the  fact  that  Clark 
had  paid  another  debt  with  the  money  for  the  benefit  of  the 
party  j^aying  it,  would  not  give  validity  to  the  check  of  Clark, 
if  it  did  not  possess  it ;  otherwise  Campbell  and  Moody  might 
have  a  claim  against  Clark  on  that  account,  which  must  be  set- 
tled between  them ;  but  neither  the  bank,  nor  Baldwin,  the 
assignee  of  the  bank,  nor  the  subsequent  judgment-creditors, 
can  enforce  such  application  of  the  money,  nor  are  they  in  any- 
wise affected  thereby. 

The  exceptions  to  the  referee's  reports  are  not,  therefore,  in 
my  judgment,  well  taken,  and  the  reports  must  in  both  cases  be 
confirmed,  and  an  order  for  the  payment  of  the  surplus  made 
accordingly. 

In  regard  to  the  application  for  allowances,  none  can  be  made 
under  the  provisions  of  the  Code  for  a  percentage  on  the  amount, 
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because  those  provisions  are  inapplicable  to  this  case.  But  the 
court  has  authority  to  allow  to  the  parties  a  suitable  compensa- 
tion for  the  costs  and  disbursements  to  be  paid  out  of  the  funds, 
and  such  sums  are  to  be  paid  as  follows : 

1.  To  the  counsel  for  the  prior  judgment-creditors. 

2.  To  the  counsel  for  the  East  River  Bank. 

3.  After  the  payment  of  these  claims,  to  the  counsel  for  the 
judgment-creditors  subsequent  thereto. 

The  amount  of  the  counsel's  fees  and  disbursements  will  be 
fixed  when  the  order  hereon  is  settled,  which  may  be  on  one 
day's  notice. 


COIT  a.  BLAND. 
Supreme  Court,  First  District ;  General  Term,  March,  1861. 

DISMISSAL  OF  COMPLAINT. — FORMER  ADJUDICATION. 

The  dismissal  of  the  complaint  under  the  Code  of  Procedure,  in  an  action  in  the 
nature  of  what  were  formerly  termed  common-law  actions,  is  identical  with  a 
nonsuit  under  the  former  practice. 

Such  a  dismissal  is  no  bar  to  a  subsequent  action  for  the  same  cause.0 


°  The  contrary  rule  prevailed  in  equity.  A  decree  dismissing  a  biU.  on  the 
merits,  'Without  reservation,  is  a  bar  to  a  new  bill  for  the  same  matter*  brought 
by  the  same  plaintiff,  or  his  representatives,  against  the  same  defendant,  or  his 
representatives.  (Ferine  a.  Dunn,  4  Johns.  Ch.,  140 ;  Holmes  a.  Remsen,  7  Ib.,  286  ; 
and  see  Griswold  a.  Jackson,  2  Edw.,  461.) 

A  decree  in  equity,  upon  the  merits,  dismissing  a  bill  filed  to  set  aside  a  deed, 
affirms  its  validity,  and  concludes  the  plaintiff.  (Lansing  a.  Russell,  13  Barb., 
610 ;  to  similar  effect,  Burhans  a.  Van  Zandt,  7  Ib.,  91 .) 

So  where  a  bill  filed  by  an  heir  to  contest  a  will,  alleged  that  although  duly 
executed  it  was  void  for  illegality  ;  and  one  defendant  answered,  admitting  that 
it  was  void,  if  well  executed  ;  and  the  bill  was  dismissed  on  the  ground  that  the 
will  was  not  illegal ; — Held,  that  the  defendant  was  not  precluded,  in  a  subsequent 
suit,  from  contesting  the  due  execution  of  the  will.  (Mason  a,  Alston,  9  N.  Y. 
(5  Sdd.),  28.) 

But  where  the  plaintiff  in  the  former  suit  has  since  acquired  a  legal  estate,  or 
legal  advantage,  and  the  former  defendant  files  his  bill  against  him  for  the  same 
matter,  the  cause  is  opened  on  the  merits.  (Neafie  a.  Neafie,  7  Johnt.  Ch.,  1.) 
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A  judge  before  whom  a  common-law  cause  is  tried  without  a  jury,  acts  in  the 
double  capacity  of  court  and  jury  ;  and  when,  instead  of  rendering  a  judgmenjt 
in  express  terms  for  the  defendant,  he  orders  that  the  complaint  should  be  dis- 
missed, it  is  to  be  presumed  he  then  acts  as  the  court,  exercising  the  preroga- 
tive, which  it  has  always  possessed,  of  nonsuiting  the  plaintiff,  either  before  or 
after  the  evidence  is  given  on  both  sides. 

Appeal  from  a  judgment. 

In  this  action  the  defendant  interposed,  as  a  bar,  a  former 
judgment  between  the  same  parties.  It  appearing  that  such 
judgment  was  simply  a  dismissal  of  the  complaint  in  the  former 
action,  the  court  excluded  it,  and  the  plaintiff  having  recovered, 
the  defendant  appealed. 

BY  THE  COTJBT.* — CLERKE,  P.  J. — The  dismissal  of  the  com- 
plaint, under  the  modern  practice  of  the  Code,  seems  to  me  in 
all  respects  identical  with  a  nonsuit,  in  actions  which  formerly 
were  called  common-law  actions.  In  all  actions  of  this  nature, 


A  decree  on  a  bill  taken  pro  confesso,  against  an  absentee,  is  a  bar  to  an  original 
bill  filed  by  him  for  the  same  matter.  He  must  come  in,  under  the  statute  (1 
Rev.  L.  of  1813,  486,  §  9),  and  defend.  (Davoue  a.  Fanning,  4  Johns.  Ch.,  199.) 

A  decree  dismissing  the  bill  of  complaint,  after  replication  filed  and  an  order 
closing  the  proofs,  is  a  bar  to  a  subsequent  suit  between  the  same  parties  for  the 
same  cause,  although  no  proofs  were  taken,  and  the  decree  was  by  default  at  the 
hearing.  (Ogsbury  a.  La  Farge,  2  N.  T.  (2  Comst.),  113.)  But  compare,  however, 
Rosse  a.  Rust  (4  Johns.  Ch.,  300),  where  it  was  held  (citing  1  Atk.,  571 ;  Mtif.  PI., 
195),  that  where  a  cause  was  set  down  for  hearing  on  the  bill  and  answer,  and 
dismissed  because  no  one  appeared  for  the  plaintiff,  the  enrolled  decree  is  no  bar 
to  a  fresh  suit. 

In  Morris  a.  Floyd  (5  Barb.,  130),  where  a  mortgagor,  being  sued  at  law, 
pleaded  usury,  but  failed  to  appear  at  the  trial, — ffdd,  that  the  verdict  and  judg- 
ment against  him  estopped  him  from  interposing  the  defence  in  equity,  upon 
foreclosure. 

In  the  case  of  Earl  a.  Campbell  (14  How.  Pr.,  330),  a  creditor's  action  had  been 
previously  brought  against  a  grantor  and  grantee,  to  set  aside  the  conveyance  on 
the  ground  of  fraud,  as  against  the  plaintiff,  and  a  separate  judgment  having 
been  taken  therein,  as  against  the  grantor,  and  an  order  of  discontinuance  en- 
tered, as  against  the  grantee  ; — Held,  that  the  action  not  having  been  brought  to 
trial  against  the  grantee,  such  discontinuance  was  no  bar  to  a  new  suit  against 
him. 

.  The  former  judgment  is  no  bar  if  it  was  rendered  against  the  plaintiff  on  the 
ground  that  his  action  was  premature  (Quackenbush  a.  Ehle,  5  Barb.,  469),  or  if 
it  went  upon  the  ground  that  the  court  in  which  the  action  was  brought  lacked 
jurisdiction.  (Varick  a.  Edwards,  Hoffm.,  382  ;  People  a.  Cooper,  8  Bow.  Pr. ,  288.) 

*  Present,  CLEEKK,  P.  J.,  SUTHERLAND  and  ALLEN,  JJ. 
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I  think,  it  was  intended  by  the  Legislature,  in  enacting  the 
Code,  that  the  one  term  should  be  substituted  for  the  other. 
It  is  also  evident  that  the  convocation  of  judges  who  framed 
and  adopted  the  rules  of  this  court,  considered  them  identical. 
(See  Rules  23,  24.)  In  the  language  of  the  Superior  Court,  in 
Harrison  a.  "Wood  (2  Dwr,  50),  "  the  dismissal  of  the  complaint, 
under  the  Code,  has  no  other  effect  than  that  of  a  nonsuit  un- 
der the  former  practice.  There  is  a  change  of  name,  and  noth- 
ing more."*  If  this  is  a  correct  view,  there  can  be  no  doubt 
that  the  judge  at  the  second  trial  properly  decided  not  to  regard 
the  judgment  in  the  first  action  as  a  bar  to  the  second.  A  non- 
suit never  precluded  the  plaintiff  from  bringing  his  action 
again,  whether  it  was  granted  before  or  after  the  evidence  was 
given  on  both  sides ;  and  the  judge  had  a  right  to  nonsuit  at 
any  stage  of  the  trial.  (Jansen  a.  Acker,  23  Wend.,  480 ;  Rudd 
a.  Davis,  3  Hill,  287.)  The  form  of  the  judgment,  in  all  these 
cases,  was  that  the  complaint  should  be  dismissed.  If  the 
Legislature  intended  that  the  dismissal  of  the  complaint,  in  an 
action  at  common  law,  should  have  the  same  effect  as  it  had  in 
equity  cases  under  the  old  system,  it  would  have  distinctly  said 
so.  We  are  not  to  imply  so  important  a  change — a  chang?  that 
would  operate  so  seriously  on  the  rights  of  a  suitor,  as  to  pre- 
vent him  from  again  trying  to  establish  his  claim,  after  failing 
in  the  first  instance  from  the  accidental  deficiency  of  proof,  or 
from  any  other  cause.  A  judge  before  whom  a  common-law 
cause  is  tried  without  a  jury,  acts  in  the  double  capacity  of 
court  and  jury ;  and  when,  instead  of  rendering  a  judgment  in 
express  terms  for  the  defendant,  he  orders  that  the  complaint 
should  be  dismissed,  it  is  to  be  presumed  he  then  acts  as  the 
court,  exercising  the  prerogative,  which  it  has  always  possessed, 
of  nonsuiting  the  plaintiff,  either  before  or  after  the  evidence  is 
given  on  both  sides. 
The  judgment  should  be  affirmed. 

e  To  similar  effect,  see  Bishop  a.  Morgan,  1  Code  B.,  N.  S.t  340. 
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TYLER  a.  WHITNEY. 

Supreme  Cowrt,  First  District;  General  Term,  April,  1861. 

RECEIVER. — SUPPLEMENTARY  PROCEEDINGS. — COUNTER-CLAIM. — 

APPEAL. 

A  third  person  indebted  to,  or  having  property  of,  a  debtor  of  whose  property  a 
receiver  is  appointed  with  such  debtor's  consent,  in  supplementary  proceedings, 
cannot,  in  an  action  brought  by  such  receiver  to  reach  the  debtor's  property  in 
his  hands,  avail  himself  of  any  irregularities  in  the  proceedings  for  the  appoint- 
ment of  the  receiver,  which  do  not  affect  the  jurisdiction  of  the  court  or  officer 
who  made  the  appointment. 

Supplementary  proceedings  are  not  void  merely  because  the  execution  was  returned 
without  waiting  for  sixty  days  to  expire  after  it  was  issued.  Where  there  is  no 
collusion  or  fraud  shown,  and  no  intent  proven  on  the  part  of  the  plaintiff  or 
his  attorney  to  prevent  a  levy  on  the  property  of  the  debtor,  the  sheriff  need 
not  keep  an  execution  for  sixty  days. 

The  objection  that  the  execution  was  improperly  returned  before  the  sixty  days 
had  expired,  cannot  be  raised  collaterally.  It  can  only  be  available  on  a  direct 
motion  to  set  aside  the  return  to  the  execution.  If  the  debtor  does  not  make 
the  objection  himself,  no  other  person  can  take  advantage  of  it. 

In  an  action  by  a  receiver  to  reach  things  in  action  of  the  debtor  held  by  the  de- 
fendant, the  answer  denied  the  plaintiffs  right  thereto,  because  there  were 
moneys  due  the  defendant  for  which  he  held  such  assets  as  security.  Held,  that 
this  did  not  constitute  a  counter-claim  ;  and  the  fact  that  the  plaintiff  did  not 
reply  to  the  answer,  did  not  entitle  the  defendant  to  the  allowance  of  the  claims 
against  the  debtor  which  he  had  set  up  in  the  answer. 

If,  on  a  reference  in  such  a  case,  the  referee  determines  against  the  defendant's 
claims,  the  defendant  must  except  to  the  report,  if,  upon  the  appeal,  he  would 
have  a  review  of  the  errors  of  the  referee  in  this  respect. 

Appeal  from  a  judgment. 

This  was  an  action  by  the  plaintiff,  who  had  been  appointed 
receiver  of  one  Whitney,  a  judgment-debtor,  in  supplementary 
proceedings  upon  several  judgments.  The  object  of  the  action 
was  to  reach,  and  apply  to  the  satisfaction  of  the  judgments, 
certain  money  and  things  in  action  belonging  to  the  debtor,  and 
in  the  defendant's  hands. 

The  referee  to  whom  the  action  was  referred,  reported  in  favor 
of  the  plaintiff. 
You  XII.— 30 
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The  objections  taken  by  the  defendant  are  stated  in  the 
opinion. 

BY  THE  COURT.* — INGKAHAM,  J. — The  first  objection  taken  to 
the  judgment  in  this  case  relates  to  the  authority  under  which 
the  plaintiff  acts  as  receiver.  He  was  appointed  receiver  in  a 
proceeding  in  the  New  York  Common  Pleas,  as  well  as  in  other 
proceedings  in  the  Superior  Court. 

Upon  the  hearing  before  the  referee,  these  proceedings  were 
objected  to,  on  account  of  sundry  irregularities  which  were  sup- 
posed to  exist  therein.  These  irregularities  were  not  objected 
to  by  the  defendant  in  the  judgment,  but,  on  the  contrary,  the 
debtor  consented  to  the  appointment  of  a  receiver,  and  to  his 
acting  without  security.  I  do  not  deem  it  necessary  to  examine 
these  objections  separately.  They  may  all  be  disposed  of  by 
the  remark,  that  the  defendant  in  this  action  cannot  take  advan- 
tage of  any  of  them.  It  is  his  duty  to  pay  the  debt  he  owes  to 
the  defendant,  or  to  such  person  as  he  appoints  to  receive  it ; 
and  when  the  creditor  appears  in  court  in  a  legal  proceeding 
against  him,  of  which  the  court  has  jurisdiction,  and  consents 
that  a  receiver  be  appointed  to  take  possession  of  his  property 
for  the  purpose  of  paying  claims  against  him,  it  does  not  lie  in 
the  mouth  of  any  debtor  to  dispute  the  regularity  of  that  ap- 
pointment. If  there  had  been  a  want  of  jurisdiction  on  the 
part  of  the  court  or  officer  making  the  appointment,  the  objec- 
tion might  perhaps  be  available,  but  not  any  irregularity  in  the 
proceedings.  The  party  against  whom  such  proceedings  are 
taken  may  waive  all  such  irregularities ;  and  if  he  does  so,  no 
other  person  can  take  the  objection.  For  all  matters  affecting 
the  defendant,  the  authority  to  receive  payment  of  the  debt  was 
ample;  he  would  have  been  protected  by  the  payment  to  the 
receiver,  and  he  asks  the  court  with  a  very  bad  grace  to  relieve 
him  from  paying  a  just  claim  to  the  receiver,  when  he  shows 
no  desire  to  pay  it  to  any  one. 

These  remarks  dispose  of  all  the  objections  taken  in  the  first 
three  points  of  the  appellants. 

The  defendant  objects  that  the  supplementary  proceedings 
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are  void,  because  the  execution  was  returned  within  a  week 
after  it  was  issued. 

This  objection  has  been  repeatedly  before  the  court,  and  has 
been  so  often  disposed  of,  that  it  is  rather  late  to  renew  it. 
Where  there  is  no  collusion  or  fraud  shown,  and  no  intent  proven 
on  the  part  of  the  plaintiff  or  his  attorney  to  prevent  a  levy  on 
the  property  of  the  debtor,  there  is  no  law  that  requires  a  sheriff 
to  keep  an  execution  sixty  days.  He  may  do  so,  and  if  he  can 
find  property,  he  ought  to  make  the  amount  out  of  the  property, 
even  if  he  requires  sixty  days  for  that  purpose ;  but  where  the 
sheriff  knows  the  debtor  to  have  nothing,  where  he  has  on  pre- 
vious executions  exhausted  all  the  property  of  the  debtor,  and 
where  he  has  returned  such  executions  unsatisfied,  it  would 
be  idle  to  require  him  to  retain  such  process  in  his  hands  for 
two  months,  for  no  other  purpose  than  to  prevent  the  plaintiff 
from  resorting  to  other  means  for  collecting  his  debt.  The  case 
of  Spencer  a.  Cuyler  (9  Abbotts'  Pr.,  382),  on  which  the  defend- 
ant relies,  was  put  upon  the  ground  that  the  plaintiff  had  pro- 
cured the  return  to  be  made  in  such  a  manner  that  he  would 
be  precluded  from  maintaining  an  action  for  a  false  return,  in 
case  it  should  appear  that  the  debtor  had  property,  and  there- 
fore the  supplementary  proceedings  would  be  set  aside.  To 
that  decision  I  agree,  but  I  do  not  agree  to  the  other  suggestions 
made  in  the  opinion  of  the  justice,  but  which  are  expressly  stated 
not  to  furnish  the  basis  for  the  decision  in  that  case. 

But  there  is  another  answer  to  the  objection  as  taken  by  the 
defendant.  It  is,  that  no  such  objection  can  be  raised  collater- 
ally, and  that  it  can  only  be  available  in  a  direct  motion  to  set 
aside  the  return  to  the  execution.  If  the  debtor  does  not  make 
the  objection  himself,  no  other  person  can  take  advantage  of  it. 
The  benefit  is  one  personal  to  himself.  He  can  if  he  please 
waive  it.  This  has  been  lately  held  in  Sperling  a.  Levy  (10 
Abbotts*  Pr.,  426). 

The  defendant  also  objects  that  the  plaintiff  not  having  re- 
plied to  the  answer  setting  up  a  counter-claim,  the  defendant 
was  entitled  to  an  allowance  to  that  amount.  This  would  be 
BO  if  there  was  any  counter-claim  in  the  answer,  but  there  was 
not.  The  plaintiff  claimed  to  recover  a  lease  and  mortgage, 
which  the  defendant  held,  and  which  the  plaintiff  alleged  be- 
longed to  the  person  for  whom  he  had  been  appointed  receiver. 
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The  answer  denied  his  right  thereto,  because  there  were  moneys 
due  to  the  defendant  for  which  he  held  the  lease  and  mortgage 
as  security.  This  rendered  an  examination  of  the  accounts  be- 
tween the  debtor  and  the  defendant  necessary,  but  there  was  no 
counter-claim.  A  counter-claim  is  where  the  demand  is  against 
the  plaintiff,  and  for  which  a  judgment  might  be  recovered 
against  him.  This  claim  set  up  in  the  defendant's  answer  was 
not  against  the  plaintiff,  but  against  Whitney,  and  was  not  avail- 
able to  the  defendant  for  any  other  purpose  than  to  show  that 
the  defendant  had  a  lien  on  the  lease  and  mortgage  which  was 
unsatisfied. 

The  other  grounds  of  appeal  are,  that  the  referee  has  erred  in 
not  making  allowances  to  the  defendant  for  services  rendered, 
or  moneys  expended  by  him  in  regard  to  the  moneys  collected 
by  him  on  the  lease  or  mortgage,  and  while  in  the  charge  of 
the  same. 

Although  there  may  be  some  items  which  should  have  been 
allowed,  such  as  the  expenses  paid  in  collecting  the  drafts,  and 
some  difference  of  interest,  still  there  is  no  ground  upon  which 
we  can  interfere  with  the  report  in  that  respect.  The  defendant 
has  not  excepted  to  the  referee's  report  in  any  particular. 
"Without  such  exceptions  the  court  cannot  on  appeal  give  relief. 
The  error  was  one  of  law,  and  not  of  fact.  The  referee  held,  as 
matter  of  law,  that  the  defendant  was  not  entitled  to  these  allow- 
ances, but  that  the  plaintiff  was  entitled  to  the  mortgage  and 
lease,  and  to  a  balance  of  money  in  the  defendant's  hands.  To 
this  finding  there  should  have  been  an  exception.  There  was 
none,  and  on  this  account  the  defendant  in  this  respect  is  with- 
out remedy. 

We  think  the  judgment  should  be  affirmed  with  costs. 
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New  York  Common  Pleas;  Special  Term,  June,  1861. 

MECHANICS'  LIEN. 

Under  the  Mechanics'  Lien  Law  of  the  city  of  New  York,  the  right  of  lien  ex- 
tends to  all  such  materials  as  ordinarily  enter  into,  or  are  used  in,  the  con- 
struction of  buildings,  and  which  are  within  the  express  or  implied  terms  of 
the  building  contract  made  between  the  owner  and  contractor. 

Where  the  contract  imposed  upon  the  builder  the  duty  of  removing  rock  from 
the  surface  of  the  land,  preparatory  to  laying  the  foundation-walls, — Held,  that 
powder  and  fuses  furnished,  being  necessary  for  the  purpose  of  blasting  the  rock, 
and  enabling  the  contractor  to  construct  the  contemplated  building,  must  be 
classed  as  materials,  within  the  meaning  of  the  lien  law. 

Proceeding  to  foreclose  mechanics'  lien. 

HILTON,  J. — The  plaintiffs  seek  to  acquire  a  lien  upon  the 
premises  situated  on  the  corner  of  Third  Avenue  and  Thirty- 
seventh  street,  belonging  to  the  defendant  Byrnes,  for  powder 
and  fuses  furnished  to  the  defendant  Kingsly,  who  contracted 
with  Byrnes  to  erect  buildings  on  the  premises  described. 

It  is  conceded  that  the  building  contract  required  the  rock 
upon  the  land  to  be  blasted  and  removed  by  Kingsly,  to  enable 
him  to  lay  the  foundations  for  the  buildings ;  and  that  the  only 
question  to  be  determined  is,  whether  the  powder  and  fuses 
necessarily  used  by  Kingsly  in  blasting  the  rock,  and  furnished 
to  him  for  that  purpose  by  the  plaintiffs,  are  "materials  in 
building,"  within  the  meaning  of  the  Lien  Law  of  1851,  and 
for  which  the  party  furnishing  them  may  acquire  a  lien  upon  the 
building,  as  against  the  owner,  to  the  extent  of  the  moneys  re- 
maining in  his  hands  belonging  to  the  contractor. 

The  lien  law  provides  that  any  person  who  shall,  in  conform- 
ity with  the  terms  of  the  contract  between  the  owner  a.nd  con- 
tractor, furnish  to  the  contractor  any  materials  in  building, 
altering,  or  repairing  any  house  or  building,  or  appurtenances 
thereto,  in  the  city  of  New  York,  shall,  upon  filing  the  required 
notice  with  the  county  clerk,  have  a  lien  upon  such  building  or 
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appurtenances,  and  upon  the  lot  of  land  on  which  the  same 
stands,  to  the  extent  in  the  act  specified.  (See  Laws  of  1851, 
ch.  513,  §§  1,  6.) 

%  I  think  the  fair  and  reasonable  interpretation  of  such  lan- 
guage is,  that  the  right  of  lien  extends  to  all  such  materials  as 
ordinarily  enter  into  or  are  used  in  the  construction  of  build- 
ings, and  which  are  within  the  express  or  implied  terms  of  the 
building-contract  made  between  the  owner  and  contractor. 
(Wood  a.  Donaldson,  17  Wend.,  550  ;  McDermott  a.  Palmer,  8 
N.  Y.  (4  Seld.),  383.) 

Here  the  contract  imposed  upon  the  builder  the  duty  of  re- 
moving rock  from  the  surface  of  the  land,  preparatory  to  laying 
the  foundation-walls,  and  hence  the  powder  and  fuses  furnished 
became  necessary  for  the  purpose  of  blasting  the  rock,  and  en- 
abling the  contractor  to  construct  the  contemplated  building. 
Such  materials,  when  thus  impliedly  contracted  for,  and  actual- 
ly furnished  and  used,  must,  I  think,  be  classed  within  the  list 
of  things  which  are  denominated  in  the  Lien  Law  as  "  materials 
in  building,"  and  for  which  a  lien  may  be  acquired. 

Judgment  for  plaintiffs  for  the  amount  admitted  to  be  in  the 
hands  of  defendant  Byrnes  belonging  to  the  contractor. 


THE  QUARRY  COMPANY  a.  BLISS. 

/Supreme  Court,  First  District ;  General  Term,  June,  1861. 

LIABILITY  OF  TRUSTEES  OF  MANUFACTURING  CORPORATIONS. 

Under  section  12  of  the  act  to  incorporate  manufacturing  and  other  companies, 
the  trustees  who  have  neglected  to  report  are  not  personally  liable  for  debts 
contracted  after  they  ceased  to  hold  office  as  such.  The  section  should  be  con- 
strued as  though  the  words  "during  their  continuance  in  office"  had  beea 
added  to  the  end  of  the  sentence. 

Appeal  from  a  judgment. 

This  action  was  brought  by  the  Shaler  &  Hall  Quarry  Com- 
pany, to  enforce  the  liability  of  the  defendants,  George  Bliss 
and  Charles  Abernethy,  as  trustees  of  the  Hudson  River  Stone- 
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dressing  Company,  a  corporation  organized  under  the  general 
manufacturing  law  of  the  State  of  New  York,  for  acceptances, 
by  the  latter  company,  of  the  plaintiff's  drafts,  dated  respec- 
tively on  the  20th  and  27th  days  of  April,  1854,  for  the  respec- 
tive sums  of  $832.75  and  $1,209.40,  both  payable  to  the  order 
of  plaintiff,  at  three  months  after  date, — these  drafts  having 
been  drawn  against  cargoes  of  Connecticut  brown-stone,  'sold 
and  delivered  by  plaintiff  to  the  defendant's  company,  between 
the  19th  and  27th  days  of  April,  1854.  The  liability  sought  to 
be  enforced  was  that  imposed  by  the  12th  section  of  the  Gen- 
eral Manufacturing  Corporations  Act  of  February  17, 1848.  It 
was  admitted  by  the  pleadings  that  the  annual  report  required 
by  the  12th  section  was  not  filed  or  published  within  twenty 
days  from  the  1st  of  January,  1854,  nor  until  the  31st  day  of 
July,  1854.  The  evidence  showed  that  no  part  of  the  stone 
furnished  by  plaintiff  was  delivered  until  after  the  18th  day  of 
April,  1854,  and  that  the  defendants  ceased  to  be  trustees  of 
the  company  on  that  day, — their  term  of  office  having  pre- 
viously expired,  and  an  annual  election  having  on  that  day 
taken  place,  at  which  their  successors  in  office  were  duly 
elected. 

The  court  below  gave  judgment  for  the  defendants  (see  our 
report  of  the  decision,  10  Ante,  211);  and  from  the  judgment 
plaintiffs  appealed. 

BY  THE  COURT.* — "We  think  the  construction  of  section  12  of 
the  act  by  the  court  below  was  correct. 

The  liability  of  the  trustees  by  that  section  is  of  the  nature  of 
a  penalty  or  punishment  for  the  omission  of  a  duty. 

The  section  was  probably  worded  without  reference  to  the 
fact  that  there  would  be  or  might  be  a  change  of  trustees. 

The  liability  attaches  to  the  individuals  who  may  change, 
and  not  the  office,  which  does  not  change. 

We  think  that  the  section  should  be  construed  as  though  the 
words  "  during  their  continuance  in  office  "  had  been  added  to 
the  end  of  the  sentence. 

It  may  be  said  that  these  words  are  impliedly  added. 

The  judgment  below  should  be  affirmed,  with  costs. 
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THE  RUSSELL  &  ERWIN  MANUFACTURING  COM- 
PANY a.  ARMSTRONG. 

Supreme  Court,  First  District;  General  Term,  June,  1861. 
INSOLVENT'S  DISCHARGE. 

The  omission  of  a  petitioning  creditor  for  an  insolvent's  discharge,  to  state  that  he 
had  relinquished  a  judgment  he  held  by  way  of  security,  is  not  a  defect  depriv- 
ing the  judge  of  jurisdiction  over  the  matter,  but  at  most  an  irregularity,  to 
which  objections  should  be  made  before  him. 

Appeal  from  order  setting  aside  execution. 

In  1855  the  plaintiffs  recovered  judgment  against  the  defend- 
ant for  about  $250.  In  1857  the  defendant  procured  a  discharge 
from  his  debts,  under  the  two-thirds  act.  Notwithstanding  such 
discharge,  the  plaintiffs,  on  the  13th  of  January,  1860,  caused 
an  execution  to  be  issued  on  the  judgment,  directed  to  the 
sheriff  of  Kings  county,  and  the  same  was  levied  on  the  defend- 
ant's property  acquired  since  his  discharge. 

Defendant  now  moved  to  set  aside  the  execution,  but  the 
court  held  that,  so  far  as  the  hearing  of  this  motion  was  con- 
cerned, the  discharge  was  conclusive ;  that  the  plaintiffs  could 
not  issue  an  execution  upon  a  judgment  obtained  previous  to 
the  granting  of  a  discharge  regular  on  its  face,  but  must  bring 
their  action  upon  the  judgment, — and  accordingly  set  aside  the 
execution,  but  without  costs  to  either  party. 

From  this  order  the  plaintiffs  appealed. 

BY  THE  COURT.* — CLEKKE,  P.  J. — Every  fact  necessary  to 
give  the  judge  who  granted  the  discharge  jurisdiction,  appears 
upon  the  face  of  the  papers  in  this  case. 

The  petition  of  the  insolvent  expressly  and  affirmatively 
states  that  he  was  a  resident  of  the  city  of  Brooklyn :  no  other 
proof  was  necessary. 

*  Preeent,  CLBOKE,  P.  J.,  SUTHERLAND  and  ALLEN,  JJ. 
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The  omission  of  Ives,  one  of  the  petitioning  creditors,  to  state 
that  he  had  relinquished  a  judgment  he  held  by  way  of  securi- 
ty, is  not  a  defect  depriving  the  judge  of  jurisdiction  over  the 
matter,  but  at  most  an  irregularity,  to  which  objections  should 
have  been  made  before  him.  This  remark  applies  to  all  the 
other  omissions  and  irregularities  mentioned  by  the  plaintiffs' 
counsel. 

There  being  no  want  of  jurisdiction  in  the  officer  who  had 
granted  the  discharge,  and  the  alleged  defects  being  nothing 
more  than  irregularities,  it  was  conclusive  on  this  motion,  and 
the  execution  was  properly  set  aside. 

Order  affirmed,  with  costs. 


HOLDEN  a.  SACKETT. 

New  York  Superior  Court;  Special  Term,  July,  1861. 

FORECLOSURE. — JUDGMENT. — JUDICIAL  SALE. — PAYMENT  OF 
INCUMBRANCES. 

Sale  of  a  renewed  lease, — Held,  authorized  under  foreclosure  of  a  mortgage  given 
upon  the  original  lease. 

A  judicial  sale  made  pursuant  to  the  decree  or  judgment  of  a  competent  court, 
having  jurisdiction  of  the  subject-matter  and  of  the  parties,  passes  title  to  the 
purchaser,  even  though  the  judgment  should  afterwards  be  reversed  or  set  aside 
for  error  or  irregularity,  on  appeal. 

The  fact  that  an  appeal  is  pending  from  an  order  denying  a  motion  to  set  aside 
the  judgment  under  which  a  judicial  sale  has  been  had,  is  not  ground  for  dis- 
charging the  purchaser  from  completing  such  sale. 

By  well-settled  rules  of  law,  as  well  as  by  the  express  terms  of  our  statute  author- 
izing sales  in  foreclosure,  such  sale  passes  all  the  title  of  each  and  every  of  the 
parties  to  the  suit ;  and  the  deed  of  the  sheriff  is  as  effectual  as  if  the  mortgagor 
and  mortgagee  had  united  in  a  deed  conveying  to  the  purchaser  their  respective 
interests  in  the  property,  and  is  an  entire  bar  against  all  parties  to  the  suit. 

The  fact  that  there  is  a  suit  pending  between  the  same  parties,  the  object  of  which 
is  to  set  aside  the  mortgage,  is  no  ground  for  discharging  the  purchaser  at  the 
foreclosure-sale. 

On  foreclosure  and  sale  of  leasehold  premises  under  a  mortgage  thereof,  the  pur- 
chaser at  the  sale  is  not  necessarily  to  be  discharged  because  the  ground-rent  is 
in  arrear  and  the  lessors  have  given  notice  of  intention  to  re-enter  for  non-pay- 
ment. 
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It  is  the  duty  of  the  sheriff,  in  such  case,  to  pay  out  of  the  purchase-money  so 
much  of  the  ground-rent  as  was  due  and  in  arrear,  unpaid  at  the  time  of  the 
sale ;  and  as  to  the  rent  payable  after  the  sale,  it  is  the  duty  of  the  purchaser  to 
pay  that  himself. 

Motion  to  compel  purchaser,  on  foreclosure  and  sale  of  lease- 
hold premises,  to  take  the  deed  and  pay  the  balance  of  the  pur- 
chase-money, or  submit  to  a  resale  at  his  risk  and  for  his  account. 

The  facts  appear  in  the  opinion. 

WOODRUFF,  J. — The  purchaser  expresses  his  entire  willingness 
to  take  the  property  sold,  and  to  pay  therefor  according  to  the 
terms  of  his  purchase,  if  he  can  thereby  acquire  a  valid  title. 

On  this  question  I  think  his  apprehensions  are  without  just 
foundation. 

The  sale  has  been  made  by  virtue  of  a  judgment  of  this  court 
— a  court  having  full  jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter. That  judgment,  on  appeal  to  the  Court  of  Appeals, 
has  been  affirmed. 

It  is  suggested  on  behalf  of  the  purchaser, — 1.  That  a  motion 
has  been  made  in  this  court  to  set  aside  that  judgment,  and  from 
the  denial  of  the  motion  an  appeal  has  been  taken.  2.  That  the 
defendants  in  this  suit  have  filed  a  notice  of  the  pendency  of  a 
suit  in  the  Supreme  Court  in  favor  of  the  defendants,  and  against 
the  plaintiffs  in  this  suit,  the  object  of  which  suit  is  to  set  aside 
the  mortgage,  which  in  this  court  has  been  foreclosed  by  the 
final  judgment  and  sale  above  mentioned.  3.  That  at  the  time 
of  the  sale,  two  quarters'  ground-rent  were  in  arrear,  and  since 
the  sale  another  quarter's  ground-rent  has  become  payable,  and 
the  representatives  of  the  lessor  have  given  notice  of  an  inten- 
tion to  re-enter  for  the  non-payment  of  the  said  rent. 

A  suggestion  is  also  made  that  the  decision  of  the  court  did 
not  authorize  the  sale  of  the  renewed  lease,  the  original  lease 
having  expired,  and  a  renewal,  made  in  pursuance  of  the  cove- 
nants in  the  lease,  having  been  given  since  the  mortgage  was 
executed. 

This  last  suggestion  is,  I  think,  not  warranted.  The  right  to 
claim  a  renewal  undoubtedly  passed  to  the  mortgagee  by  force 
of  the  mortgage  itself,  and  the  complaint  so  treats  it ;  and  the 
defendants,  in  the  answer,  admit  the  renewed  lease  to  be  subject 
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to  the  mortgage,  and  the  judgment  directs  it  to  be  sold.  Within 
the  just  meaning  of  the  court  in  its  decision,  it  formed  a  part  of 
"  the  mortgaged  premises." 

If  this  were  in  any  possible  doubt,  the  judgment  itself  is  the 
conclusive  evidence  what  the  court  did  decide  to  be  subject  to 
the  mortgage,  and  what  should  be  sold ;  and  that  judgment  de- 
clared the  renewed  lease  to  be  subject  to  the  plaintiff's  mort- 
gage, and  directed  it  to  be  sold,  and  it  was  sold  accordingly. 

In  regard  to  the  first  objection  above  stated,  it  is  to  be  said, 
as  also  of  the  point  last  noticed,  that  a  judicial  sale  made  pursu- 
ant to  the  decree  or  judgment  of  a  competent  court,  having 
jurisdiction  of  the  subject-matter  and  of  the  parties,  passes  title 
to  the  purchaser,  even  though  the  judgment  should  afterwards 
be  reversed  or  set  aside  for  error  or  irregularity  on  appeal. 
(Wood  a.  Jackson,  8  Wend.,  9  ;  Breese  a.  Bauge,  2  E.  D.  Smith, 
474 ;  Blakeley  a.  Calder.  15  N.  Y.,  617 ;  Buckmaster  a.  Jackson, 
3  Scam.,  III.,  104 ;  Bank  of  U.  S.  a.  Yoorhis,  1  McLean,  Circt., 
U.  S.  R.,  221.) 

In  regard  to  the  second  objection,  it  must  suffice  to  say,  that 
by  well-settled  rules  of  law,  as  well  as  by  the  express  terms  of 
our  statute  authorizing  sales  in  foreclosure,  such  sale  passes  all 
the  title  of  each  and  every  of  the  parties  to  the  suit ;  and  the 
deed  of  the  sheriff  is  as  effectual  as  if  the  mortgagor  and  mort- 
gagee had  united  in  a  deed  conveying  to  the  purchaser  their 
respective  interest  in  the  property,  and  is  an  entire  bar  against 
all  parties  to  the  suit.  There  are  no  parties  to  the  suit,  in  the 
Supreme  Court,  who  are  not  parties  to  this  foreclosure.  Of 
course  they  are  concluded  by  the  sale  and  the  conveyance  by 
the  sheriff.  (Cases  supra  ;  2  Rev.  Stat.,  192,  §§  208,  158.) 

As  to  the  rent  in  arrear,  it  will  be  the  duty  of  the  sheriff  to 
pay  out  of  the  purchase-money  so  much  of  the  ground-rent  as 
was  due  and  in  arrear,  unpaid  at  the  time  of  the  sale ;  and  as  to 
the  rent  payable  after  the  sale,  it  is  the  duty  of  the  purchaser 
to  pay  that  himself. 

The  lease  is  not  so  defeated  but  that,  on  payment  of  the  rent, 
the  rights  of  the  tenant  will  be  reinstated.  (2  Rev.  Stat.,  505-6, 
§§  33-36 ;  Laws  of  1842,  ch.  240.) 

I  think  the  fears  of  the  purchaser  are  groundless,  and  that  he 
should  be  required  to  do  what  he  in  truth  desires  to  do,  take 
the  conveyance,  and  pay  the  balance  of  the  purchase-money. 
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If  he  neglects  beyond  ten  days,  the  premises  should  be  resold 
at  his  hazard,  in  respect  to  loss. 
The  plaintiff  should  be  allowed  $10  costs  of  motion. 


WICKES  a.  HARMON. 

Supreme  Court,  First  District;  Special  Term,  July,  1861. 
AKREST. — AFFIDAVITS  INCONSISTENT  WITH  THE  COMPLAINT. 

Although  an  order  of  arrest,  in  an  action  on  contract,  may  be  granted  upon  facts 
entirely  independent  of  those  necessary  to  be  stated  in  the  complaint,  no  order 
of  arrest  should  be  granted,  in  an  action  on  contract,  where  the  statements  in 
the  complaint  are  inconsistent  with  material  allegations  contained  in  the  affi- 
davits upon  which  the  order  of  arrest  is  sought. 

In  an  action  against  the  defendant  as  drawer  of  a  bill  of  exchange  payable  to  the 
order  of  A.,  although  the  complaint  did  not  allege  any  indorsement  of  the  bill 
by  A.,  nevertheless,  since  the  plaintiff,  in  order  to  recover  on  the  bill,  must 
make  title  to  it  through  such  indorsement,  he  is  not  entitled  to  an  order  of 
arrest  against  the  defendant,  upon  allegations  that  the  defendant  falsely  rep- 
resented that  a  third  person  was  authorized  to  indorse  the  name  of  A.,  the 
payee,  whereby  plaintiffs  were  induced  to  discount  such  bill.  The  plaintiffs 
cannot  be  permitted  to  insist,  when  they  apply  for  an  order  of  arrest,  that  the 
indorsement  is  without  authority  and  the  indorser  not  liable,  and  at  the  trial, 
or  by  their  complaint,  claim  that  it  is  a  genuine  indorsement. 

Under  section  204  of  the  Code  as  amended,  a  motion  to  vacate  an  order  of  arrest 
may  be  made  at  any  time  before  judgment,  and  notwithstanding  the  defendant 
has  given  and  perfected  bail. 

Motion  to  vacate  an  order  of  arrest. 

This  was  an  action  against  the  drawer  of  a  bill  of  exchange 
which  was  payable  to  order  of  a  third  party.  The  plaintiffs 
obtained  an  order  for  defendant's  arrest,  upon  affidavits  alleging 
that  the  defendant,  the  drawer,  had  falsely  represented  that 
one  Huse  had  authority  from  the  payee  to  indorse  the  same, 
and  that  the  plaintiffs  had  been  thereby  induced  to  discount 
the  bill  so  indorsed  by  Huse.  This  order  the  defendant  now 
moved  to  vacate. 

Jos.  T.  Brady,  for  the  motion. 
Wm.  H.  Scott,  opposed. 
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LEONARD,  J. — An  order  of  arrest  in  an  action  on  contract, 
may  be  granted  upon  facts  entirely  independent  of  those  neces- 
sary to  be  stated  in  the  complaint. 

There  is  no  inconsistency  in  obtaining,  in  such  an  action,  an 
order  of  arrest  on  affidavits  showing  that  the  seller  parted  with 
his  goods  or  his  money  on  false  and  fraudulent  representations 
made  by  the  purchaser  as  to  his  pecuniary  circumstances,  while 
the  complaint  alleges  only  a  loan  of  money  or  a  sale  and  deliv- 
ery of  goods,  which  remain  unpaid. 

No  order  of  arrest  should  be  granted,  however,  in  an  action 
on  contract,  where  the  statements  in  the  complaint  are  incon- 
sistent with  material  allegations  contained  in  the  affidavits 
upon  which  the  order  of  arrest  is  founded.  (Stelle  a.  Palmer, 
7  Abbotts1  Pr.,  181.) 

The  ground  of  arrest  set  out  in  the  affidavits  upon  which  the 
order  of  arrest  was  obtained  in  this  case  is,  that  the  defendant, 
Isaac  D.  Harmon,  falsely  represented  that  J.  L.  Huse  was  au- 
thorized to  indorse  the  name  of  0.  L.  Harmon  on  a  certain  bill 
of  exchange  for  $3,200,  payable  to  the  order  of  C.  L.  Harmon, 
whereby  the  plaintiffs  were  induced  to  discount  the  said  bill ; 
and  allegations  that  Huse  had  no  authority  to  indorse  the  name 
of  C.  L.  Harmon. 

The  cause  of  action  set  out  in  the  complaint  is  the  said  bill, 
upon  which  the  plaintiffs  seek  to  recover  against  Isaac  D.  Har- 
mon, as  the  drawer  thereof.  Nothing  is  stated  in  the  com- 
plaint tending  to  show  that  C.  L.  Harmon  or  any  one  else  has 
ever  indorsed  the  bill ;  but  it  is  plain  that  the  plaintiffs  can 
never  recover  on  this  bill  without  making  title  through  the  said 
indorsement  as  genuine  or  made  by  the  authority  of  C.  L.  Har- 
mon, express  or  implied. 

Isaac  D.  Harmon  moves  to  vacate  the  order  of  arrest,  on  affi- 
davits showing  that  Huse  indorsed  the  name  of  C.  L.  Harmon 
with  full  authority,  or,  at  least,  under  such  circumstances  as 
will  establish  his  liability.  The  defendant  does  not  desire  to 
take  issue  on  this  indorsement.  On  the  contrary,  his  defence 
against  the  charge  of  fraud  consists  wholly  in  averring  the  ob- 
ligatory character  of  the  indorsement. 

It  follows  that  the  plaintiffs  may  obtain  judgment  against 
Isaac  D.  Harmon,  as  the  drawer  of  this  bill  of  exchange,  on  his 
admission  of  the  indorsement  by  default  in  pleading,  or  by  his 
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answer  to  the  complaint,  notwithstanding  their  assertion  in  the 
affidavits  on  which  the  order  of  arrest  has  been  granted,  that 
the  indorsement  of  the  payee  was  made  without  authority. 

In  my  opinion,  it  is  impossible  that  the  plaintiffs  can  be  per- 
mitted to  insist,  when  they  apply  for  an  order  of  arrest,  that 
the  indorsement  is  without  authority,  and  the  indorser  not 
liable  thereon,  and  at  the  trial,  or  by  their  complaint,  claim 
that  it  is  a  genuine  indorsement.  Such  inconsistencies  would 
be  a  reproach  to  the  administration  of  justice. 

The  plaintiffs'  counsel  suggests  that  the  defendant  will  be  es- 
topped at  the  trial  from  denying  the  authority  of  Huse  to  make 
the  indorsement,  the  defendant  having  induced  the  plaintiffs  to 
discount  the  bill  by  an  assertion  of  its  validity. 

If  we  admit  that  the  defendant  would  be  so  estopped,  I  think 
we  may  as  justly  assert  that  the  plaintiffs  are  estopped  from  de- 
nying its  validity,  after  having  asserted  it  in  their  complaint  or 
before  the  court  at  a  trial,  or  after  asserting  its  validity  in  any 
legal  proceeding  where  such  assertion  would  be  to  their  ad- 
vantage. 

There  is,  also,  the  greatest  reason  to  doubt  whether  the  in- 
dorsement was,  in  fact,  made  without  authority. 

The  only  evidence  to  show  want  of  authority  is  the  statement 
of  the  indorser,  who  has  the  greatest  interest  to  deny  his 
liability. 

Huse,  who  made  the  indorsement,  states  that  he  was  au- 
thorized. 

Enough  is  shown  to  render  it  still  more  doubtful  whether,  if 
Huse  were  not  actually  authorized  to  indorse  this  particular 
bill,  the  defendant  did  not  fully  believe  that  he  was  so  author- 
ized. Huse  had  frequently  indorsed  such  bills  with  the  knowl- 
edge of  C.  L.  Harmon,  and  without  any  objection  on  his  part. 

The  plaintiffs'  counsel  objects,  that  a  motion  to  vacate  an 
order  of  arrest  cannot  be  made  after  the  defendant  has  given 
and  perfected  bail. 

This  objection  seems  to  be  unfounded  since  the  last  amend- 
ment of  section  204,  authorizing  the  motion  to  be  made  at  any 
time  before  judgment. 

The  motion  to  vacate  is  granted,  with  $10  costs  of  motion  to 
the  defendant,  to  abide  the  judgment. 
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KILEY'S  CASE. 

&u/preme  Court,  First  District;  At  Chambers,  July,  1861. 
LARCENY. — INDICTMENT. — JURISDICTION  OF  SPECIAL  SESSIONS. 

Under  the  Laws  of  1860,  1016,  ch.  608,  §  33,  providing  that  whenever  any  lar- 
ceny shall  be  committed  in  the  city  of  New  York,  by  stealing  from  the  person 
of  another,  the  offender  may  be  punished  as  for  grand  larceny,  although  the 
value  of  the  property  taken  be  less  than  twenty-five  dollars, — stealing  from  the 
person  of  another  is  a  felony. 

The  intent  of  the  statute  is  mandatory.  In  a  case  where  the  indictment  alleges 
the  larceny  to  have  been  committed  on  the  person  of  some  one  in  New  York, 
if  the  prisoner  be  found  guilty,  the  court  must  sentence  the  prisoner  as  for 
grand  larceny,  although  the  value  of  the  property  taken  was  less  than  twenty- 
five  dollars. 

When  such  a  case  comes  before  a  committing  magistrate  of  the  city  of  New  York, 
it  is  his  duty  to  cause  the  complaint  to  be  brought  before  the  grand-jury  for 
their  action. 

fhe  Court  of  Special  Sessions  have  no  authority  to  hear  or  decide  such  a  case ; 
and  a  sentence  by  that  court,  on  a  conviction  for  petit  larceny  on  such  an  in- 
dictment, is  nugatory. 

Habeas  corpus. 

The  prisoner  had  been  convicted  at  the  Court  of  Special 
Sessions,  in  the  city  of  New  York,  in  June,  1860,  of  stealing  a 
purse  containing  $12.50  from  the  person  of  Margaret  Shay,  and 
was  sentenced  to  six  months'  imprisonment  in  the  penitentiary. 

W.  F.  Howe,  for  the  relator,  contended  that,  under  the  Laws 
of  1860,  the  taking  of  one  cent  from  the  person  was  a  felony, 
and  that  the  Court  of  Special  Sessions  had  consequently  no 
jurisdiction,  and  the  prisoner  was  therefore  entitled  to  his  dis- 
charge. 

Samuel  B.  Garvin,  Assistant  District- Attorney,  for  the  people. 

LEONARD,  J. — Riley  is  imprisoned  in  the  penitentiary  on  con- 
viction for  petit  larceny  before  the  special  sessions  of  the 
peace.  His  discharge  is  now  applied  for  on  habeas  corpus. 
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The  evidence  upon  which  the  conviction  was  had  has  been 
laid  before  the  court  by  consent,  from  which  it  appears  that  the 
complainant  was  possessed  of  a  pocket-book  containing  $1.75 
in  coin ;  that  Riley  and  another  person  took  hold  of  her  in 
Baxter-street,  and  when  they  let  go,  her  pocket-book  was 
gone. 

Counsel  for  the  prisoner  insists  that  the  offence  committed 
was  grand  larceny  (under  Sess.  Laws  of  1860,  ch.  508,  §  33), 
and  that  the  special  sessions  exceeded  their  jurisdiction  in  try- 
ing or  sentencing  him,  and  that  his  confinement  under  such 
sentence  is  illegal. 

The  statute  referred  to  declares  that  in  cases  of  larceny  in  the 
city  of  New  York,  by  stealing,  taking,  or  carrying  away  from 
the  person  of  another,  the  offender  may  be  punished  as  for 
grand  larceny,  although  the  value  of  the  property  taken  shall 
be  less  than  $25. 

In  the  present  instance,  the  Court  of  Special  Sessions  have 
convicted  the  prisoner  of  petit  larceny,  which  is  within  the 
jurisdiction  of  that  court,  and  not  of  grand  larceny,  a  degree  of 
crime  not  within  their  cognizance  to  try. 

The  small  sum  taken  would  have  reduced  the  grade  of  this 
offence  to  petit  larceny,  had  the  money  not  been  taken  from 
the  person. 

It  will  be  observed  that  the  statute  says  the  offender  may  be 
punished  in  such  case  as  for  grand  larceny ;  not  that  such  shall 
be  the  punishment. 

If  "  may  "  in  this  connection  means  "  shall,"  as  it  sometimes 
in  legal  construction  does,  then  the  offence  of  petit  larceny  no 
longer  exists  in  this  city,  where  the  felonious  taking  has  been 
from  the  person. 

According  to  the  grammatical  construction  or  rule,  the  lan- 
guage of  this  statute  is  permissive,  and  leaves  it  discretionary 
whether  the  offender  shall  be  punished  as  for  grand  larceny,  or 
as  formerly,  when  the  amount  stolen  was  small. 

It  has  been  held  by  the  courts  that  where  a  public  officer  or 
public  body  "may"  have  power  to  do  an  act  which  concerns 
the  public  interests  or  the  rights  of  third  persons,  "  may  "  means 
"  shall,"  and  the  execution  of  the  power  may  be  insisted  on  as 
a  duty.  (The  Mayor  a.  Furze,  3  Hill,  612.) 

So  also,  when  a  statute  confers  authority  to  do  a  judicial  act 
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in  a  certain  case,  it  is  imperative  on  those  authorized  to  exercise 
the  authority  when  the  case  arises,  and  its  exercise  is  duly  ap- 
plied for. 

The  rule  seems  not  to  be  uniform.  Its  application  depends 
on  what  appears  to  be  the  true  intent  of  the  statute.  (Sedgw. 
on  Stat.  Law,  439.) 

In  order  to  punish  an  offender  against  this  statute,  it  is  neces- 
sary that  he  be  apprised  by  the  complaint  or  the  indictment 
against  him  that  the  penalties  therein  provided  will  be  invoked. 
No  new  offence  is  created,  but  a  new  punishment  for  a  certain 
aggravated  kind  of  larceny,  in  the  commission  of  which  it  is 
entirely  accidental  whether  the  value  of  the  property  taken  be 
large  or  small. 

The  intent  of  the  pickpocket  or  highway  robber  is  equally 
heinous,  whatever  the  sum  obtained  may  happen  to  be.  The 
result  in  respect  to  the  amount  is  accidental,  and  the  sum  taken 
generally  neither  aggravates  nor  mitigates  the  turpitude  of  the 
offence. 

There  is  no  doubt  that  in  a  case  where  the  indictment  alleges 
the  larceny  to  have  been  committed  on  the  person  of  some  one 
in  New  York,  if  the  prisoner  be  found  guilty,  the  court  "  must" 
sentence  the  prisoner  as  for  grand  larceny,  although  the  value 
of  the  property  taken  be  less  than  $25. 

I  am  also  of  the  opinion  that  when  such  a  case  comes  before 
a  committing  magistrate  of  the  city  of  New  York,  it  is  his  duty 
to  cause  the  complaint  to  be  brought  before  the  grand-jury  for 
their  action,  and  that  the  Court  of  Special  Sessions  have  no  au- 
thority to  hear  or  decide  such  a  case. 

The  punishment  which  the  statute  requires  to  be  inflicted 
upon  the  offender,  raises  the  offence  to  the  grade  of  felony,  just 
as  much  as  if  the  amount  stolen  had  exceeded  $25.  If  the 
Court  of  Special  Sessions  may  try  and  sentence  the  offender  in 
all  such  cases,  there  might  never  be  any  punishment  inflicted 
"  as  for  grand  larceny,"  because  the  authority  so  to  punish  has 
not  been  conferred  on  that  court. 
»  The  intent  of  this  statute  is  mandatory. 

It  will  not  do  for  the  committing  magistrate  or  the  special 
sessions  to  exercise  their  discretion  whether  they  shall  try  such 
offences  as  come  within  this  statute,  or  turn  them  over  to  be 
dealt  with  by  a  tribunal  which  is  empowered  to  impose  the 
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punishment  which  pertains  by  law  to  the  offence  of  grand 
larceny. 

It  is  not  the  policy  of  the  law  to  clothe  an  inferior  tribunal 
with  such  a  discretion.  There  is  no  reason  to  suppose  that  such 
discretion  would  be  unwisely  used,  that  I  am  aware ;  but  it  is 
clear  that  it  cannot  have  been  the  intent  of  this  statute  that  a 
discretion  should  be  conferred,  as  to  the  degree  of  punishment 
which  the  offender  should  receive,  on  a  tribunal  which  is  not 
authorized  to  impose  any  punishment  in  cases  of  grand  larceny. 

I  think  it  quite  clear  that  the  offence  committed  by  Riley 
brought  him  within  this  statute,  and  that  the  special  sessions 
had  no  authority  to  try  or  sentence  him,  and  that  the  convic- 
tion is  wholly  nugatory. 

The  prisoner  is  discharged  from  his  imprisonment. 


MARVIN  a.  LEWIS. 

New  York  Superior  Court;  Special  Term,  July,  1861. 
STAY  OF  PROCEEDINGS. 

After  one  order  to  stay  proceedings  for  twenty  days  has  been  made  ex  parte  at 
chambers,  a  second  order  can  not  be  obtained,  except  upon  notice. 

Such  a  second  order,  obtained  without  notice,  may  be  disregarded. 

An  order  staying  proceedings  for  twenty  days  is  operative  only  for  that  length 
of  time  from  its  date,  although  it  was  in  fact  made  on  a  later  day. 

Motion  to  set  aside  a  judgment. 

In  this  action  defendant  obtained  orders  staying  proceedings, 
tinder  circumstances  which  are  stated  in  the  opinion.  The 
plaintiff  having  entered  judgment,  notwithstanding  the  stay, 
defendant  now  moved  to  set  aside  the  j  udgment  as  irregular. 

WOODRUFF,  J. — This  is  a  motion  to  set  aside  judgment  for 
irregularity  in  this — that  it  was  entered  while  an  order  staying 
plaintiff's  proceeding  was  in  force.  The  defendant,  on  the  day 
following  the  trial  (May  21),  obtained  a  stay  of  proceedings 
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until  the  further  order  of  the  court,  and  giving  twenty  days  to 
make  a  case.  On  the  10th  of  June,  he  obtained  an  order,  dated 
June  8th,  giving  twenty  days'  additional  time  to  make  a  case, 
and  staying  plaintiff's  proceedings  in  the  mean  time.  These 
orders  were  made  exparte  at  chambers. 

I  think  the  order  dated  June  8,  1861,  was  made  without  au- 
thority. A  judge  has  no  more  power  to  stay  proceedings  for 
forty  days  by  two  orders  than  he  has  by  one  order.  The  second 
order  was  made  after  a  previous  order  had  already  operated 
eighteen  or  twenty  days.  It  should  have  been  obtained  upon 
notice. 

Again,  if,  according  to  its  literal  import,  the  second  order 
operated  from  the  day  of  its  date,  then  it  stayed  plaintiff's  pro- 
ceedings from  June  8  to  June  30,  which  was  twenty-two  days. 
It  could  not  in  any  respect  operate  as  a  stay  for  more  than 
twenty  days.  For  either  reason  the  plaintiff  had  a  right  to  dis- 
regard the  second  order,  so  far  as  it  could  be  considered  opera- 
tive, after  the  28th,  even  if  it  had  any  legal  operation.  The 
judgment  entered  June  29th  was  therefore  regular. 

As  the  argument  of  the  motion  was  placed  solely  on  the 
point  of  regularity,  it  must  be  denied,  with  $7  costs,  but  with 
leave  to  renew  on  the  merits,  on  payment  of  the  costs  of 
motion. 


DIGEST  "    v     '"" 

OF 
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EMBRACED  IN 


THE  STANDARD  NEW  YORK  REPORTS, 

Issued  during  the  period  covered  by  this  Volume  : 

Viz. — 22  NEW  YORK  (8  Smith)  R. ;  82  BARBOUR  ;  5  BOSWORTH  ;  12  ABBOTTS'  PR.  R. ; 
20  HOWARD'S  PR.  R.,  and  4  PARKER'S  OR.  R. ;  and  in  the  LAWS  OF  1861. 


ABATEMENT. 

1.  In  an  action  to  recover  possession  of  real  property,  if  the  defendant 
dies,  neither  his  attorney  nor  his  administrators  have,  as  such,  any 
standing  in  court.      Supreme  Ct.,  Sp.  T.t  1860,  Kissam  a.  Hamilton, 
20  How.  Pr.,  369. 

2.  In  such  a  case,  the  court  allowed  the  purchaser  from  the  heirs  of  the 
decedent  to  move  in  the  action,  he  being  abundantly  responsible.     Ib. 

3.  The  death  of  a  sole  defendant  before  verdict  or  judgment,  in  an  action 
for  a  wrong, — e.  g.,  an  action  to  recover  possession  of  land, — abates  the 
action,  and  the  heirs  at  law,  or  successors  in  interest,  have  no  right  of 
revivor.     Ib. 

4.  That  section  118  of  the  Code  has  no  application  to  an  action  which 
has  abated.     Ib. 

5.  Under  a  judgment  for  the  sale  of  lands, — e.  g.,  in  foreclosure, — the 
officer  has  power  to  proceed  and  sell,  notwithstanding  the  death  of  the 
plaintiff  in  the  action,  after  judgment  and  before  sale,  and  to  execute 
and  deliver  a  deed  to  the  purchaser,  without  awaiting  a  revival  of  the 
action.     Supreme  Ct.,  1861,  Lynde  a.  O'Donnell,  Ante,  286. 

6.  Actions  for  unlawfully  withholding  real  property,  do  not  survive  or 
continue  against  the  heirs  at  law,  personal  representatives,  or  successors 
in  interest  of  a  deceased  sole  defendant.     The  plaintiffs  cannot  compel 
either  the  heirs  at  law  of  the  deceased  defendant,  or  any  one  who 
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might  succeed  to  his  interest  in  the  premises,  to  come  in  and  defend. 
[7  How.  Pr.,  31.]  And  hence  the  heirs  and  successors  in  interest  of 
the  deceased  defendant  cannot  compel  the  plaintiffs  to  accept  them  as 
defendants  in  his  place.  Supreme  Ct.,  Sp.  T.,  1860,  Kissam  a.  Ham- 
ilton, 20  How.  Pr^  369. 

APPEAL,  19,  20. 

ACCOUNTING. 

1.  On  the  trial  of  an  action  for  an  accounting  between  partners,  the  de- 
fendants are  entitled  to  an  investigation  of  every  partnership  transac- 
tion, and  to  have  its  results  embraced  in  the  account,  although  there 
be  no  facts  stated  in  respect  to  it  in  the  pleadings.    2f.  Y.  Superior 
Ct.,  1859,  Boyd  a.  Foot,  5  Bosw^  110. 

2.  A  trustee  acting  under  a  trust-deed,  and  holding  property  received  by 
virtue  thereof,  when  a  court  of  equity  is  asked  to  compel  him  to  ren- 
der an  account,  cannot  object  to  its  validity  on  the  ground  that  the 
parties  are  infants.     Whether  the  contract  between  the  parties  is  to 
be  upheld  or  not,  he  cannot  dispute  the  authority  under  which  he 
holds  the  trust-funds,  and  seek  in  such  a  way  to  retain  the  trust  prop- 
erty to  his  own  use.     Supreme  Ct^  Sp.  T.,  1860,  Jones  a.  Butler,  20 
How.  Pr^  189. 

ACQUITTAL. 

If  after  a  jury  has  been  impanelled  in  a  criminal  trial,  it  be  discharged 
without  sufficient  cause,  and  without  the  consent  of  the  prisoner,  it  is 
equivalent  to  an  acquittal  of  the  latter,  and  he  cannot  be  again  tried 
on  the  same  indictment.  [6  Serg.  &  Rawle,  577  ;  2  Dev.  &  Bat.,  162  ; 
2  Grab.  &  Wat.,  105,  106 ;  2  Sumn.,  60.]  Supreme  Ctn  1860,  Grant 
o.  People,  4  Park.  Or.,  527. 

ACTIONS. 
\ 

1.  The  Legislature  had  power,  under  the  Constitution,  to  abrogate  all  the 
distinctions  between  legal  and  equitable  actions,  and  an  intention  to 
do  so  is  expressed  in  the  Code  of  Procedure.     Ct.  of  Appeals,  1861, 
N.  Y.  Ice  Co.  a.  Northwestern  Ins.  Co.,  Ante,  414. 

2.  Although  the  Code  has  abolished  the  distinctions  between  forms  of 
action,  yet  actions  vary  in  their  nature,  and  there  are  intrinsic  differ-? 
ences  between  them,  which  no  law  can  abolish.     Ct.  of  Appeals,  1860, 
Goulet  o.  Asseler,  22  N.  Y.  (8  Smith},  225. 

8.  A  reference  of  a  disputed  claim  against  the  estate  of  a  deceased  per- 
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son,  had  pursuant  to  the  provisions  of  the  Revised  Statutes  (2  Rev. 
Stat.,  88,  §§  36,  37),  by  filing  the  stipulation  and  entering  a  rule  to 
refer,  is  to  be  deemed  an  action,  with  the  usual  incidents  thereof.  .  Su- 
preme Ct.,  I860,  Munson  a.  Howell,  Ante,  77. 

4.  Action, — suit ; — meaning  of,  discussed  and  distinguished.  People  a. 
Colborne,  20  How.  Pr.t  378. 

ADVERSE  POSSESSION. 

In  an  action  of  ejectment,  the  plaintiff's  remedy  is  barred  by  proof  that 
the  defendant  has  held  the  land  in  dispute  in  adverse  possession,  claim- 
ing title  in  himself,  for  over  twenty  years,  although  the  defendant  is  an. 
alien.  There  is  nothing  in  our  statutes  to  prevent  aliens  from  occupy- 
ing lands  adversely  to  the  titles  of  citizens.  The  owner  of  real  estate 
can  grant  land  to  an  alien  so  that  the  title  will  be  good,  except  as 
against  the  State;  and  by  his  negligence  he  may  permit  him  to  ac- 
quire a  title  equally  good  as  against  himself.  Supreme  Ct.,  1860, 
Overing  a.  Russell,  32  Barb.,  263. 

AFFIDAVIT. 
ARREST;  ATTACHMENT;  MOTION;.  SERVICE  (AND  PROOF  OF). 

AFFIRMATIVE  RELIEF. 

1.  In  an  action  to  set  aside  an  assignment  for  a  fraudulent  provision, 
the  assignment  cannot  be  reformed,  in  respect  to  such  provision,  upon 
the  answers  of  the  defendants,  by  way  of  affirmative  relief;  unless  all 
the  creditors  of  the  assignors,  provided  for  in  the  assignment,  joint  and 
individual,  are  parties  to  the  action.     Buffalo  Superior  Ct,,  Sp.  Tn 
1859,  Smith  a.  Howard,  20  How.  Pr.,  151. 

2.  The  provision  of  section  274  of  the  Code, — that  the  judgment  "may. 
grant  to  the  defendant  any  affirmative  relief  to  which  he  may  be  en- 
titled,"— does  not  apply  to  cases  in  which  a  complete  determination 
of  the  controversy  presented  by  the  answer,  and  upon  which  the  relief 
is  demanded,  cannot  be  had  without  the  presence  of  other  parties,  who 
can  only  be  properly  brought  in  by  the  defendant  by  his  cross-action. 
In  such  cases  the  defendant  is  not "  entitled"  to  affirmative  relief.     Ib. 

REFORMATION  OF  CONTRACT. 

ALIMONY. 

1.  It  seems,  that  the  proper  mode  of  reviewing  a  referee's  report,  fix- 
ing the  amount  of  alimony,  is  on  exceptions,  without  making  a  case. 
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[Rule  32.]     N.  T.  Superior  Ct.,  Sp.  T.,  1859,  Forrest  a.  Forrest,  5 
£osw.,  672. 

2.  The  allowance  of  alimony  pending  suit  may  be  increased,  if  necessary 
and  proper.     Ib. 

3.  The  amount  fixed  by  the  referee,  his  report  being  excepted  to,  is  not 
to  be  the  rule  for  alimony  pending  the  review  of  such  report.     Ib. 

4.  In  determining  the  amount  of  alimony,  the  husband's  estate  is  to  be 
presumed  to  yield  a  reasonable  income,  unless  the  contrary  be  shown, 
with  a  sufficient  reason  for  its  unproductiveness.     Ib. 

5.  That  the  reduction  of  the  husband's  estate  by  gifts  cannot  be  allowed 
to  diminish  the  wife's  alimony.    Ib. 

AMENDMENT. 

1.  Leave  to  amend,  given  by  the  court,  should  be  deemed  leave  to 
amend  in  the  present  stage  of  the  action,  and  does  not  preclude  a  right 
to  amend  of  course,  which  may  arise  in  a  future  stage  of  the  action. 
Supreme  Ct.,  Sp.  T.,  1860,  Ross  a.  Dinsmore,  Ante,  4. 

2.  Where  new  parties  are  brought  in  by  amendment  of  the  complaint, 
the  summons  must  be  amended  accordingly.     Supreme  Ct.,  1861,  Fol- 
lower a.  Laughlin,  Ante,  105. 

3.  The  power  to  amend  a  pleading  of  course,  after  the  adverse  party  has 
answered  it,  is  a  valuable  right,  which  should  not  be  cut  off  by  mere 
implication.     Supreme  Ct.,  Sp.  T.,  1860,  Ross  a.  Dinsmore,  Ante,  4. 

4.  The  fact  that  the  plaintiff,  after  service  of  his  summons,  delayed  for 
two  years  to  serve  a  complaint,  is  not  a  fatal  objection  to  his  applica- 
tion for  leave  to  amend  his  summons.     Supreme  Ct.,  1860,  McElwain 
a.  Corning,  Ante,  16. 

5.  But  defendants  should  not  be  allowed  to  be  prejudiced  by  such  delay; 
and  where  they,  being  sued  as   administrators,  had  paid  over  the 
greater  part  of  the  moneys  of  the  estate,  supposing  the  claim  barred 
by  the  statute,  plaintiff  was  required,  as  a  condition  of  leave  to  amend, 
to  stipulate  not  to  collect  in  the  action  more  than  remained  in  their 
hands.     Ib. 

6.  The  plaintiff  upon  whom  an  amended  answer  is  served,  is  not  at  lib- 
erty to  disregard  it  merely  because  he  deems  it  inconsistent  with  the 
original  answer,  or  considers  that  it  sets  up  a  new  defence.     Supreme 
Ct.,  Chambers,  1861,  Spencer  a.  Tooker,  Ante,  353. 

7.  On  a  judgment  and  execution  against  freeman  Hildreth,  the  property 
of  Truman  Hildreth  was  sold. 

Held,  that  although  the  latter  might  be  the  person  intended,  the 
sale  was  unauthorized,  and  absolutely  void.     It  did  not  devest  Truman 
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Hildreth  of  his  title,  nor  convey  any  title  to  the  purchaser ;  and  an 
order  of  the  court  made  ex  parte,  subsequent  to  the  sale,  amending 
the  judgment-record  by  substituting  the  name  of  Truman  wherever 
the  name  of  Freeman  appeared,  did  not  confirm  his  title.  The  court 
cannot  thus,  by  order,  summarily  devest  one  person  of  his  title,  and,  in 
effect,  transfer  it  to  another.  Supreme  Ct.,  1860,  Farnham  a.  Hildreth, 
32  Barb.,  277. 

8.  So  long  as  a  judgment  is  subject  to  an  appeal,  the  court  may  correct 
or  modify  it  in  its  discretion.  Ct.  of  Appeals,  1861,  N.  Y.  Ice  Co.  a. 
Northwestern  Ins.  Co.,  Ante,  414 

SPECIFIC  PERFORMANCE  ;  SUMMONS. 

ANSWER. 

1.  Where  in  an  original  answer  there  is  no  express  admission  of  a  certain 
fact,  but  only  an  implied  admission  arising  from  silence,  inserting  the 
omitted  denial  by  the  service  of  an  amended  answer  is  not  necessarily 
inconsistent.      Supreme    Ct.,    Chambers,    1861,   Spencer  a.   Tooker, 
Ante,  353. 

2.  A  denial  of  the  full  amount  claimed,  and  admission  of  a  certain  amount 
to  be  due,  and  a  tender  of  that  amount,  all  properly  go  to  constitute 
one  defence.     Ib. 

3.  Where,  in  an  action  for  malicious  prosecution  and  false  imprisonment, 
the  complaint  alleged  want  of  probable  cause,  and  the  answer  in  one 
paragraph  denied  this  with  other  allegations,  and,  as  a  subsequent  de- 
fence, alleged  that  the  defendant  had  probable  cause ; — Held,  that  the 
latter  should  be  stricken  out  on  motion  as  redundant.     N.  Y.  Supe- 
rior Ct^  Sp.  T.,  1861,  Rost  a.  Harris,  Ante,  446. 

AMENDMENT  ;  PLEADING. 

APPEAL. 

1.  An  appeal  may  be  brought  by  the  people  of  this  State  or  any  State  officer 
or  board  of  State  officers,  from  any  judgment  or  order  against  them  in  any 
court,  without  undertaking  or  security;  and  such  appeals  now  pending,  or 
hereafter  brought,  operate  as  a  stay  of  proceedings.     Laws  of  1861,  661, 
ch.  288;  amending  Laws  0/1858,  ch.  37,  §  2. 

2.  A  judgment  entered  by  the  clerk  upon  the  coming  in  of  a  verdict,  is 
to  be  deemed  as  entered  upon  the  direction  of  a  single  judge,  within 
the  meaning  of  section  348  of  the  Code,  allowing  appeals  to  the  general 
term  from  the  report  of  referees  or  the  direction  of  a  single  judge, 
Supreme  Ct.,  1860,  Morrison  a.  N.  Y.  &  New  Haven  R.  R.  Co.,  32 
JBarb.,  568. 
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3.  Such  an  appeal  brings  up  the  law  of  the  case  as  presented  by  excep- 
tions taken  at  the  trial.     To  present  a  question  of  fact  upon  the  evi- 
dence, or  the  right  of  an  unsuccessful  party  to  a  new  trial  for  the  reason 
that  the  verdict  is  against  evidence,  or  upon  the  ground  of  surprise  or 
newly-discovered  evidence  or  the  like,  a  motion  must  be  made  at  spe- 
cial term,  and  from  the  order  made  thereon,  an  appeal  may  be  taken 
to  the  general  term.     Ib. 

4.  When  a  question  of  law  only  is  raised  at  the  circuit,  which  is  decided 
by  the  justice  there  presiding,  and  disposes  of  the  whole  case,  and  the 
justice  directs  the  verdict,  and  judgment  is  entered  thereon,  an  appeal 
from  such  judgment  may  be  immediately  taken.     No  motion  for  a  new 
trial  is  necessary.    Supreme  Ct.,  1860,  Morange  a.  Morris,  Ante,  164. 

5.  Where  an  appeal  is  taken  from  a  judgment,  together  with  an  appeal 
from  an  order  denying  new  trial,  the  fact  that  the  party  had  no  right 
to  move  for  a  new  trial,  does  not  preclude  his  appeal  from  the  judg- 
ment.    Supreme  Ct.,  1861,  Jackson  a.  Fassitt,  Ante,  281. 

6.  An  order  made  on  the  application  of  the  comptroller  of  the  city  of  New 
York,  under  the  act  of  1859,  to  open  a  judgment  against  the  Corpora- 
tion, is  an  order  made  on  summary  application  after  judgment,  and 
affecting  a  substantial  right,  and  therefore  an  appeal  will  lie  from  it, 
under  subdivision  5  of  section  349  of  the  Code.     W.  Y.  Com.  PI., 
1861,  Joyce  a.  Mayor,  &c.,  of  N.  Y.,  Ante,  309. 

7.  The  costs  on  an  order  made  on  such  an  application  are  within  the 
discretion  of  the  judge,  and  the  court  will  not,  on  appeal,  review  the 
decision  of  the  judge  in  that  respect.     Ib. 

8.  An  order  made  on  the  application  of  bail  for  leave  to  surrender  their 
principal  after  the  time  allowed  by  law,  is  in  the  discretion  of  the 
court,  and  is  not  appealable.     Supreme  Ct.,  1860,  Bank  of  Geneva  a. 
Reynolds,  Ante,  81. 

9.  The  granting  or  refusing  of  a  motion  to  require  the  receiver  of  an 
insolvent  corporation  to  give  security  for  costs,  is  purely  a  matter  of 
discretion.     The  order  of  the  special  term  upon  such  a  motion  is  not 
appealable.     Ct.  of  Appeals,  1860,  Briggs  a.  Vandenburgh,  22  N.  Y. 
(8  Smith),  467. 

10.  An  order  made  at  special  term  allowing  a  pleading  to  be  amended 
in  furtherance  of  the  justice  of  the  case,  is  not  appealable,  even  though 
such  amendment  may  require  a  modification  of  the  judgment  rendered. 
Ct.  of  Appeals,  1861,  N.  Y.  Ice  Co.  a.  North  Western  Ins.  Co.,  Ante, 
414. 

11.  But  where  the  general  term  has  entertained  an  appeal  from  and  re- 
versed such  order,  the  Court  of  Appeals  has  no  power  to  entertain  an 
appeal  from  the  decision  of  the  general  term.     Ib. 
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12.  An  appeal  directly  from  an  order  of  a  county  judge  vacating  an 
order  of  arrest  granted  by  him,  to  the  general  term  of  the  Supreme 
Court, — sustained.      Supreme  Ct.,  1861,  Lancaster  a.  Boorman,  20 
How.  Pr.,  421. 

13.  A  motion  to  amend  a  pleading,  if  within  the  jurisdiction  of  the 
referee  to  grant,  is  addressed  to  his  discretion,  and  from  his  decision 
no  appeal  will  lie.     The  denial  of  such  a  motion  is  not  the  subject 
of  an  exception.     Supreme  Ct.,  1860,  Woodruff  a.  Harson,  32  Barb^ 
557. 

14.  Although  a  motion  to  stay  plaintiff's  proceedings  in  an  action  until 
costs  of  a  former  action  be  paid,  is  addressed  to  the  discretion  of  the 
court,  if  such  motion  is  denie(J  upon  a  point  of  law  which  involves  a 
substantial  right  not  founded  on  discretion  or  a  mere  matter  of  prac- 
tice,— e.g.,  on  the  idea  that  the  judgment  for  costs  is  void, — the  order 
is  appealable.     Supreme  Ct.,  1860,  McMahon  a.  Mutual  Benefit  Life 
Ins.  Co.,  Ante,  28. 

15.  On  reversing  such  an  order,  the  appellate  court  should  not  determine 
the  application,  but  leave  the  appellant  to  renew  it  to  the  court  be- 
low.    Ib. 

1 6.  An  order  refusing  leave  to  amend,  is  appealable  if  the  leave  was  re- 
fused, not  in  the  exercise  of  discretion,  but  on  the  ground  of  want  of 
power.     Supreme  Ct.,  1860,  McElwain  a.  Corning,  Ante,  16. 

17.  An  appeal  does  not  lie  from  an  order  of  reference  made  in  a  proceed- 
ing upon  mandamus.     An  order  of  reference,  even  if  it  settles  all  the 
material  questions,  is  not  appealable.     Supreme  Ct.,  1861,  People  a. 
Haws,  Ante,  204. 

18.  An  order  of  the  general  term  for  affirmance,  on  default,  founded  on 
the  service  of  a  notice  of  argument  upon  the  attorney  of  the  appellant, 
long  after  the  death  of  the  appellant,  and  after  his  attorney  had  been 
notified  thereof,  is  irregular.     Supreme  Ct.,  1860,  Warren  a.  Eddy,  32 
Barb.,  664. 

19.  If  his  personal  representative  is  a  non-resident,  the  action  cannot  be 
revived  in  his  name.    But  the  respondent,  after  receiving  notice  of  Ihe 
appellant's  death,  and  that  the  foreign  administrator  intends  to  aban- 
don the  appeal,  can  have  an  administrator  appointed  here,  and  apply 
to  have  the  action  revived  in  his  name.     Ib. 

20.  In  an  action  of  an  equitable  nature,  the  referee  to  whom  the  cause 
was  referred  reported  that  the  parties  were  joint-tenants  in  the  pur- 
chase of  two  lots  of  land,  and  that  one  party  had  advanced  more  than 
the  other  towards  its  purchase,  and  stated  an  account  between  the 
parties,  made  a  decree  for  partition,  and  for  the  appointment  of  com- 
missioners to  make  such  partition.     Held,  that  no  appeal  could  be 
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had  until  after  appointment  of  commissioners  to  make  partition,  the 
coming  in  of  their  report  and  a  final  decree  made,  confirming  the 
same,  and  disposing  of  the  question  of  costs.  Supreme  Ct^  1860, 
Lawrence  a.  Fowler,  20  How.  Pr^  407. 

21.  The  time  fixed  by  statute  for  the  allowance  of  an  appeal  to  the  Court 
of  Appeals  in  an  action  originating  in  a  justice's  court,  cannot  be  en- 
larged.    The  rules  and  practice  of  the  court  may  be  made  to  yield  to 
circumstances  to  promote  the  ends  of  justice.     But  the  court  cannot 
dispense  with  an  express  provision  of  the  statute. 

It  is  not  enough  in  such  cases  that  the  application  for  leave  to  ap- 
peal is  made  before  the  end  of  the  next  term  after  judgment  is  entered ; 
the  order  must  be  made  at  that  terrn^  or  it  is  void. 

Where,  in  such  an  action,  a  motion  for  leave  to  appeal  was  made  at 
the  term  after  judgment  was  entered,  but  through  the  inadvertence  of 
the  judges  was  not  decided  until  the  term  following,  when  an  allow- 
ance of  the  appeal  was  granted,  the  order  for  which  was  subsequently, 
by  leave  of  the  court,  entered  nunc  pro  tune, — Held,  that  the  next 
general  term  of  the  Supreme  Court  having  passed  away  without  any 
allowance  of  the  appeal,  or  any  order  respecting  it,  the  court  were 
utterly  without  jurisdiction  to  act  in  the  matter ;  the  subsequent  order 
was  irregular  and  void,  and  the  appeal  founded  upon  it  must  be 
dismissed.  Ct.  of  Appeals,  1860,  Wait  a.  Van  Allen,  22  If.  Y.  (8 
Smith),  319. 

22.  Service  of  a  copy  of  a  case  and  exceptions,  upon  the  adverse  party, 
not  objected  to,  is  equivalent  to  a  formal  notice  of  appeal.     So  held, 
where  no  notice,  or  case,  or  exceptions,  were  served  upon  the  clerk. 
Supreme  Ctn  1861,  Jackson  a.  Fassitt,  Ante,  281. 

23.  Upon  an  appeal  to  the  Court  of  Appeals  from  a  judgment  directing 
the  execution  of  a  conveyance  or  other  instrument,  the  appellant,  in 
order  to  secure  a  stay  of  proceedings,  must  not  only  execute  and  de- 
posit the  conveyance,  under  section  337  of  the  Code,  but  must  also 
give  the  undertaking  required  by  section  343.     Supreme  Ct.,  Sp.  T., 
1861,  Waring  a.  Ayres,  Ante,  112. 

24.  On  an  appeal  to  the  Court  of  Appeals,  the  appellant  must  make  his 
case  and  have  it  settled  with  such  a  statement  of  the  facts  as  will  show 
necessarily  that  the  law  is  in  his  favor.     If  he  does  not,  every  intend- 
ment  not  absolutely  unreasonable  in  itself  will  be  against  him.     The 
Court  of  Appeals  will  not  reverse  a  judgment  because  the  facts  found 
by  a  referee  or  judge  do  not  affirmatively  sustain  it.    On  the  contrary, 
the  judgments  of  subordinate  courts  are  presumed  to  be  right,  unless 
it  appear  that  a  rule  of  law  has  been  violated,  after  assuming  that  the 
facts  have  been  viewed  in  the  most  favorable  light  which  the  case  will 
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admit  of.     Ct.  of  Appeals,  1860,  Grant  a.  Morse,  22  N.  T.  (8  Smith), 
323. 

25.  To  maintain  a  claim  for  damages  for  the  non-performance  of  a  con- 
tract, by  way  of  recoupment  in  an  action  upon  the  contract,  the  de- 
fendant must  show  a  finding  of  the  referee  or  judge  that  the  contract 
was  not  performed,  and  that  damages  were  suffered  in  consequence. 
The  court  will  not  examine  the  evidence  and  draw  such  conclusions 
therefrom.     Ib. 

26.  In  order  to  review  errors  at  a  trial  before  a  jury,  where  the  case  pre- 
sents only  questions  of  law  upon  exceptions,  and  they  are  not  ordered 
in  the  first  instance  to  the  general  term,  though  they  may  be  heard 
before  judgment  at  special  term,  this  is  not  necessary.     The  defeated 
party  may  prepare  his  exceptions  and  have  them  settled,  await  the 
entry  of  judgment,  have  the  exceptions  attached  to  and  form  part  of 
the  judgment- roll,  and  appeal  to  the  general  term  from  the  judgment, 
and  in  such  case  argue  his  exceptions  on  such  appeal  at  the  general 
term,  and  ask  to  have  the  judgment  reversed,  instead  of  simply  to  have 
a  new  trial  granted.     Supreme  Ct^  1800,  Morange  a.  Morris,  Ante,  164. 

27.  The  proper  mode  of  reviewing  errors  in  other  cases,  after  trial  by 
jury,  stated  to  be  as  follows  : 

Where  the  defeated  party  in  a  jury  trial  desires  to  review  the  case 
upon  questions  of  fact,  he  must  first  move  for  a  new  trial  before  a  single 
judge,  and  before  judgment ;  though  a  judgment  allowed  to  be  entered 
by  way  of  security  merely  is  not  an  obstacle  to  the  motion. 

The  decision  of  the  judge  upon  the  motion  for  a  new  trial  on  the 
evidence,  is  reviewable  by  appeal  therefrom  to  the  general  term ;  but 
this  appeal  must  be  from  the  order. 

Where  the  case  presents  only  questions  of  law,  without  exceptions 
to  evidence,  the  judge  may  direct  a  verdict  subject  to  the  opinion  of 
the  general  term,  and  in  such  event  the  case  is  first  heard  at  the  gen- 
eral term  before  judgment. 

Where  exceptions  are  taken,  but  no  questions  of  fact  are  to  be  re- 
viewed, the  judge  may  direct  the  exceptions  to  be  heard  in  the  first 
instance  at  the  general  term,  and  in  that  case  they  must  be  there  heard 
in  the  first  instance  before  judgment,  and  judgment  must  be  there 
given ;  but  where  a  review  is  sought  both  upon  questions  of  law  and 
of  fact,  upon  a  settled  case,  containing  evidence  and  the  exceptions, 
such  case  must  be  first  heard  at  special  term  and  before  judgment. 

Where  the  case  presents  both  the  evidence  and  the  exceptions,  in 
other  words,  questions  of  fact  and  questions  of  law,  which  have  both 
been  passed  upon,  in  a  single  settled  case,  at  special  term,  upon  a  mo- 
tion for  a  new  trial  before  judgment,  a  party  may  appeal  from  the 
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order  as  to  a  new  trial,  and  may  also  appeal  from  the  judgment  when 
judgment  is  perfected,  and  upon  such  combined  appeal  review  the  de- 
cisions both  upon  the  law  and  the  fact.  Ib. 

28.  An  appeal  having  been  taken  to  the  general  term,  from  an  order  made 
during  a  trial  of  the  cause,  suspending  the  trial  until  the  report  of  a  ref- 
eree could  be  had,  and  directing  the  appointment  of  a  receiver, — and 
thereafter  the  appeal  having  been  heard  on  the  merits,  without  any 
motion  for  dismissal,  and  a  new  trial  ordered ; — Held,  that  a  motion  to 
vacate  the  order  for  a  new  trial  should  be  denied,  on  the  grounds : — 
1.  That  if  the  trial  was  left  in  an  unfinished  state,  so  as  to  be  a  mis- 
trial, the  appeal  was  regular,  although  brought  before  judgment. 

2.  That  if  the  appeal  was  not  regular,  yet  no  objection  having  been 
raised  on  that  ground  at  the  hearing,  the  action  of  the  court  thereon 
was  not  void,  and  expense  would  be  saved  by  following  its  decision. 
N.  Y.  Superior  Ct.,  1859,  Griffin  a.  Cranston,  5  Bosw.,  658. 

29.  A  judgment  will  not  be  reversed  because  there  is  not  an  express 
finding  upon  the  issues  of  fact  presented  by  the  pleadings  and  involved 
in  the  case,  unless  it  appear  that  the  judge  or  referee  before  whom  the 
trial  was  had  was  requested  to  find  upon  these  issues  and  refused  so  to 
do.     Ct.  of  Appeals,  1860,  Grant  a.  Morse,  22  N.  Y.  (8  Smith),  323. 

30.  Where  the  witnesses  upon  whose  testimony  the  plaintiff  has  recover- 
ed are  not  impeached,  it  is  not  necessary,  upon  an  appeal  taken  for  the 
purpose  of  setting  aside  a  verdict,  to  look  further  into  the  testimony 
than  to  see  that  it,  in  any  aspect,  supports  the  finding.     W.  Y.  Com. 
PL,  1861,  Cheesebrough  a.  Taylor,  Ante,  227. 

31.  The  promise  of  a  maker  of  several  promissory  notes  that  he  will  pay 
one  ol  them  when  it  shall  mature,  is  no  consideration  for  an  agree- 
ment by  the  holder  to  forbear  and  give  time  for  the  payment  of  the 
other  notes ;  and  the  court  will  not  open  a  default  on  appeal,  where 
such  an  agreement  to  forbear  is  the  only  defence.     N.  Y.  Com.  PL, 
Sp.  T.,  1861,  Tryon  a.  Jennings,  Ante,  33. 

32.  The  fact  that  an  appeal  is  pending  from  an  order  denying  a  motion 
to  set  aside  the  judgment  under  which  a  judicial  sale  has  been  had,  is 
not  ground  for  discharging  the  purchaser  from  completing  such  sale. 
N.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Holden  a.  Sackett,  Ante,  473. 

33.  An  appeal  cannot  be  brought  on  out  of  its  order  on  the  calendar 
upon  the  ground  that  it  is  frivolous.     Supreme  Ct.,  1861,  Wilder  a. 
Lane,  Ante,  351. 

34.  Whether  the  court  at  general  term  can  affirm  a  judgment  where  a 
case  has  been  made  but  neither  filed  nor  served, —  Query  ?   Supreme 
Ct.,  1860,  Warren  a.  Eddy,  32  Barb.,  664. 

35.  Prior  to  the  Code  the  mode  of  reviewing  the  judgments  of  Courts  of 
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Common  Pleas  and  Mayors'  Courts  was  by  writ  of  error  from  the 
Supreme  Court.  By  the  Code,  writs  of  error  are  abolished,  and  the 
remedy  by  appeal  is  substituted.  There  being,  however,  no  special 
provisions  giving  to  this  remedy  a  broader  scope,  the  power  of  review 
which  it  confers  is  the  same  as  that  formerly  obtained  by  writ  of  error. 

Accordingly,  on  appeals  from  those  courts,  only  errors  of  the  court, 
not  those  of  the  jury,  can  be  corrected. 

The  proper  mode  of  correcting  any  error  of  the  jury — e.  g.,  exces- 
sive damages — in  such  a  case,  is  by  a  motion  in  the  inferior  court  to 
set  aside  the  verdict  and  for  a  new  trial,  upon  which  motion  the 
decision  of  the  court  is  final.  Ct.  of  Appeals,  1860,  Thurber  a.  Towns- 
end,  22  N.  Y.  (8  Smith),  517. 

36.  Appeals  from  the  Surrogate's  Court  to  the  Supreme  Court,  in  pro- 
ceedings to  settle  the  accounts  of  executors,  are  regulated  not  by  the 
Code,  but  by  the  provisions  of  the  Revised  Statutes  (2  Rev.  Stat.,  609). 
In  such  appeals  the  Supreme  Court  has  all  the  powers  of  the  old 
Court  of  Chancery.     It  is  not,  on  reversing  the  surrogate's  decree, 
required  to  remit  the  proceedings  back  to  him  for  a  further  hearing,  but 
may  make  a  final  determination  of  the  controversy.    Ct.  of  Appeals, 
1860,  Schenck  a.  Dart,  22  N.  Y.  (8  Smith),  420. 

37.  An  appeal  to  the  Court  of  Appeals  in  such  proceedings  is  upon  the 
whole  merits,  and  both  the  facts  and  the  law  are  to  be  examined  by 
that  court.     Ib. 

CASE  ;    COUNTER-CLAIM,  7 ;    COURT  OF  APPEALS  ;    EXCEPTION  ;   JUDG- 
MENTS, 17;  STAY  OF  PROCEEDINGS. 

ARREST. 

1.  Under  section  34  of  the  Metropolitan  Police  Act  (Laws  q/"1860,  446, 
§  34), — which  provides  that  "  no  person  holding  office  under  this  act 
shall  be  liable  to  military  or  jury  duty,  nor  to  arrest  on  civil  process, 
or  to  service  of  subposnas  from  civil  courts,  while  actually  on  duty," — 
it  is  only  while  actually  on  duty  that  such  persons  are  exempt  from 
arrest.    N.  Y.  Superior  Ct.,  Chambers,  1861,  Squires'  Case,  Ante,  38. 

2.  It  seems,  however,  that  the  exemption  from  military  service  and  jury 
duty  is  absolute  and  unlimited.     Ib. 

3.  Subdivision  4,  of  section  179,  of  the  Code,  providing  that  the  defend- 
ant may  be  arrested  where  he  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt  or  incurring   the   obligation    for  which   the  action   is 
brought,  applies  only  to  actions  brought  to  enforce  a  contract  liability. 
It  contemplates  a  debt  or  obligation  of  such  a  character  that  a  suit 
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might  be  brought  on  it,  even  if  unaccompanied  by  fraud  in  contracting 
or  incurring  it :  in  other  words,  a  case  where  fraud  is  not  the  gist  of 
the  action,  though  it  is  of  the  order  of  arrest. 

An  action,  the  leading  object  of  which  is  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  in  consequence  of  the  fraud  of  the 
defendant,  which  fraud  consists  in  his  having  falsely  and  fraudulently 
pretended  to  own  lands  in  Iowa,  which  he  induced  the  plaintiff  to  take 
in  exchange  for  land  in  this  State  worth  $2,000, — whereby  the  plain- 
tiff lost  that  sum,  together  with  various  additional  amounts  for  travel- 
ling expenses,  medical  attendance,  loss  of  employment,  <fec., — is  not  an 
action  upon  contract,  but  is  in  the  nature  of  a  special  action  on  the 
case  to  recover  damages  for  a  fraud.  In  such  an  action  the  defend- 
ant cannot  be  arrested.  Supreme  Ct.,  1859,  McGovern  a.  Pay  n,  32 
Barb.,  83. 

4.  Where  the  plaintiff,  in  an  action  to  recover  money  received  by  the 
defendant  in  a  fiduciary  capacity  recovered  judgment  therefor, — Held, 
that  notwithstanding   he  had  previously  taken   from  the  defendant 
security  for  the  demand,  which  was  afterwards  accepted  in  part  pay- 
ment, with  the  consent  of  the  defendant,  he  might,  nevertheless,  issue 
an  execution  against  the  person.     Supreme  Ct.,  1861,  Pettingill  a. 
Mather,  Ante,  463. 

5.  Although  an  order  of  arrest,  in  an  action  on  contract,  may  be  granted 
upon  facts  entirely  independent  of  those  necessary  to  be  stated  in  the 
complaint;  no  order  of  arrest  should  be  granted  in  an  action  on  con- 
tract, where  the  statements  in  the  complaint  are  inconsistent  with 
material  allegations  contained  in  the  affidavits,  upon  which  the  order 
of  arrest  is  sought.     Supreme  Ct.,  Sp.  T.,  1861,  Wickes  a.  Harmon, 
Ante,  476. 

6.  Where  a  foreign  judgment  shows  that  it  was  recovered  for  funds  em- 
bezzled or  misapplied  by  the  defendant  acting  in  a  fiduciary  capacity, 
the  plaintiff  may  rely  upon  the  original  cause  of  action,  in  bringing  his 
action  in  the  courts  of  this  State,  and  causing  the  defendant's  arrest. 
The  plaintiff  is  not  concluded  by  the  foreign  judgment  from  charging 
the  defendant  with  embezzlement  or  breach  of  trust,  although  he  might 
be  concluded  as  to  the  amount.     Even  if  the  plaintiff  were  deemed 
estopped  by  the  record  from  going  behind  it  to  the  cause  of  action 
upon  which  it  was  founded,  he  would  not  be  precluded  from  availing 
himself  of  the  provisional  remedy  in  an  action  upon  such  judgment. 
Supreme  Ct.,  Sp.  T.,  1860,  Arthurton  a.  Dalley,  20  How.  Pr.,  311. 

7.  A  complaint  showing  a  cause  of  action  for  the  recovery  of  possession 
of  real  property,  but  claiming  no  damages  for  the  withholding,  is  not 
sufficient  to  authorize  an  order  of  arrest,  especially  where  no  injury  to 
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the  premises  is  shown.     Supreme  Ct.,  Sp.  T.,  1861,  Brush  a.  Mullen, 
Ante,  242. 

8.  It  seems,  that  subdivision  1  of  section  179  of  the  Code,  so  far  as  it 
mentions  taking,  detaining,  or  converting  property,  refers  to  personal 
property  only.     Ib. 

9.  The  offence  of  disposing  of  property  to  defraud  creditors,  committed 
in  a  foreign  country  between  foreigners,  does  not  render  the  fraudu- 
lent debtor  liable  to  arrest  in  an  action  brought  here  by  his  creditor. 
Supreme  Ct.,  Sp.  T.,  1861,  Blason  a.  Bruno,  Ante,  265. 

10.  Circumstances  on  which  one  who,  on  a  sale  to  him  for  cash,  obtained 
a  delivery  and  then  induced  the  seller's  agent  to  accept  a  worthless 
order  in  payment — was  Held,  liable  to  arrest.     Harding  a.  Shannon, 
20  How.  Pr.,  25. 

11.  An  affidavit  on  which  to  obtain  an  order  of  arrest  setting  forth  facts 
on  information  and  belief,  must  state  the  sources  of  information.     Su- 
preme Ct.,  Sp.  T.,  1861,  Blason  a.  Bruno,  Ante,  265. 

12.  In  an  action  against  the  defendant  as  drawer  of  a  bill  of  exchange, 
payable  to  the  order  of  A.,  although  the  complaint  did  not  allege  any 
indorsement  of  the  bill  by  A.,  nevertheless,  since  the  plaintiff,  in  order 
to  recover  on  the  bill,  must  make  title  to  it  through  such  indorsement, 
he  is  not  entitled  to  an  order  of  arrest  against  the  defendant  upon 
allegations  that  the  defendant  falsely  represented  that  a  third  person 
was  authorized  to  indorse  the  name  of  A.,  the  payee,  whereby  plaintiffs 
were  induced  to  discount  such  bill.     The  plaintiffs  cannot  be  permitted 
to  insist  when  they  apply  for  an  order  of  an  arrest,  that  the  indorse- 
ment is  without  authority,  and  the  indorser  not  liable,  and  at  the  trial, 
or  by  their  complaint,  claim  that  it  is  a  genuine  indorsement.     Su- 
preme Ct.,  Sp.  T.,  1861,  Wickes  a.  Harmon,  Ante,  476. 

13.  Requisites  of  an  affidavit  to  obtain  the  arrest  of  the  defendant  in  an 
action  for  criminal  conversation  with  the  plaintiff's  wife.     N.  Y.  Su- 
perior Ct.,  Sp.  T.,  1861,  Sachs  a.  Bertrand,  Ante,  433. 

14.  Where,  on  a  motion  to  vacate  an  order  of  arrest,  the  affidavit  of  the 
plaintiff  positively  and  unequivocally  alleges  the  making  of  false  repre- 
sentations by  the  defendant,  which  the  affidavit  of  the  latter  as  unequi- 
vocally and  positively  denies,  the  defendant's  affidavit  should  be  re- 
garded as  neutralizing  that  of  the  plaintiff,  who  should  be  left  to  make 
out  his  case  by  other  or  further  proofs.     Supreme  Ct.,  1860,  Allen  a. 
McCrassen,  32  Barb.,  662. 

15.  Upon  an  application  to  vacate  an  order  of  arrest,  the  question  is 
whether  the  court  would,  if  called  upon  to  act  upon  the  application, 
res  nova,  grant  the  order.     75. 

16.  The  provision  of  section  204  of  the  Code  of  Procedure, — allowing 
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an  application  to  vacate  an  order  of  arrest  to  be  made  on  motion; — 
requires  a  motion  to  the  court,  and  upon  due  notice.  Supreme  Ct., 
1860,  Rogers  a.  McElhone,  Ante,  292. 

IT.  Under  section  204  of  the  Code  as  amended,  a  motion  to  vacate  an 
order  of  arrest  may  be  made  at  any  time  before  judgment,  and  not- 
withstanding the  defendant  has  given  and  perfected  bail.  Supreme 
Ct.,  Sp.  T.,  1861,  Wickes  a.  Harmon,  Ante,  476. 

18.  An  order  of  arrest  should  not  be  vacated  on  the  ground  that  an 
action  has  been  brought  in  a  foreign  court  against  the  defendant  for 
the  same  cause,  it  not  appearing  that  any  arrest  was  ever  made  there, 
or  would  have  been  allowed  by  the  practice  of  such  court.     Supreme 
Ct.,  Sp.  T.,  1860,  Arthurton  a.  Dalley,  20  How.  Pr.,  311. 

19.  The  owner  of  promissory  notes,  agreed  to  sell  them  to  S.,.a  note- 
broker,  and  delivered  them  to  him  without  receiving  payment,  but 
without  agreeing  to  give  credit.     S.,  on  the  same  day,  transferred  them 
to  L.,  another  note-broker,  who  sold  them  and  appropriated  to  his  own 
use  a  large  part  of  the  proceeds.     Held,  in  an  action  against  both  S. 
and  L.,  that  an  order  of  arrest  against  L.  ought  not  to  be  vacated. 
Supreme  Ct.,  Sp.  T.,  1860,  Robbins  a.  Seithel,  20  How.  Pr.,  366. 

20.  On  a  motion  to  vacate  an  order  of  arrest,  evidence  of  other  concur- 
rent frauds  committed  by  the  defendant  is  admissible  as  proof  of  the 
intent  in  committing  the  particular  fraud  charged.      Supreme  Ct., 
1860,  Ballard  a.  Fuller,  32  Barb.,  68. 

21.  Where  an  order  of  arrest  is  founded  on  a  complaint  containing 
several  counts  or  causes  of  action,  in  some  of  which  the  defendant  is 
not  liable  to  arrest,  it  should  be  vacated  and  set  aside.     Supreme  Ct., 
1859,  McGovern  a.  Payn,  32  Barb.,  83. 

22.  An  order  of  arrest  obtained  where  the  ground  of  arrest  is  extrinsic 
to  the  cause  of  action, — e.g.,  in  an  action  to  recover  a  debt  fraudulently 
contracted, — is  to  be  sustained  by  the  affidavits  alone.     It  is  no  ground 
for  vacating  it,  that  the  complaint  does  not  allege  the  fraud.  [13  How. 
Pr.,  230  ;  2  Seld.,  560.]     Supreme  Ct.,  Sp.  T.,  1860,  Muklan  a.  Doty, 
20  How.  Pr^  236. 

23.  An  arrest  upon  a  criminal  charge  made  by  a  constable  of  one  county 
upon  the  unindorsed  warrant  of  a  justice  of  the  peace  of  another  county, 
is  illegal.     [2  Rev.  Stat,  4  ed.,  890.]     Supreme  Ct.,  1858,  People  a. 
Shaver,  4  Park.  Cr.,  45. 

ASSESSMENT. 

1.  One  who  pays  an  assessment  without  objection,  cannot  recover  it  back 
on  the  ground  of  irregularities  on  the  face  of  the  record  of  the  proceed- 
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ings.     Supreme  Ct.,  Sp.  T.,  1860,  Sandford  a.  Mayor,  &c.,  of  New 
York,  Ante,  23. 

2.  Where  a  person  is  assessed  in  respect  to  his  property  and  pays  the 
amount,  he  cannot  recover  it  back  on  the  ground  that  the  officers  ap- 
plied the  payment  to  assessments  on  other  property  not  owned  by  him. 
His  proper  remedy  is  to  enforce  his  payment  as  an  exoneration  of  his 
land  from  the  assessment.  JV.  Y.  Com.  PI.,  1861,  Perdue  a.  Mayor, 
&c.,  of  New  York,  Ante,  31. 

NEW  YORK  (CITY  OF). 

ASSIGNMENT. 

1.  The  right  of  action  which  one  has,  who  has  been  induced  by  fraud  to 
execute  a  conveyance  and  part  with  possession,  is  not  assignable.    The 
deed  being  voidable  only,  but  not  void,  if  it  passes  all  the  estate  of  the 
grantor,  a  subsequent  grantee  cannot  maintain  an  action  to  set  it  aside. 
Supreme  Ct.,  1861,  McMahon  a.  Allen,  Ante,  275. 

2.  A  complete  title  to  a  chose  in  action,  consisting  of  a  debt  due  from  a 
third  person,  passes  by  its  assignment  without  notice  to  the  debtor. 
[3  Hill,  228.]     Supreme  Ct.,  1861,  Richardson  a.  Ainsworth,  20  How. 
Pr.,  521. 

3.  After  goods  had  been  wrongfully  taken  from  the  possession  of  one 
who  held  a  part  of  them  as  consignee  and  a  part  as  owner,  he  assigned 
them,  and  the  right  to  take  possession,  to  the  consignor  and  former 
owner. 

Held,  that  the  assignee  could  not  maintain  an  action  to  recover  pos- 
session from  the  wrongdoer,  he  having  meanwhile  parted  with  pos- 
session. Supreme  Ct.,  1861,  Nash  a.  Fredericks,  Ante,  147. 

4.  Although  a  mortgagor,  after  the  mortgage  had  been  assigned  by  the 
mortgagee  to  a  third  party,  as  security  for  a  debt  due  from  the 
mortgagee  to  such  third  party,  conveys,  without  the  knowledge  or 
consent  of  such  third  party,  by  bill  of  sale,  the  mortgaged  property  to 
the  mortgagee,  which  bill  of  sale  is  put  on  record  by  the  mortgagee, 
and  the  assignment  is  not  upon  record,  yet  the  mortgage,  in  point  of 
law,  is  not  cancelled  by  the  giving  the  bill  of  sale,  against  the  assignee 
of  the  mortgagee,     ffi.  Y.  Com.  PL,  1861,  Baxter  a.  Gilbert,  Ante,  97. 

5.  The  contract  subsisting  between  a  lessor  and  lessee  is,  by  1  Rev.  Stat., 
747,  transferred  to  the  assignee  of  the  lessor,  and,  without  attornment, 
the  assignee  is  entitled  to  all  rent  falling  due  subsequent  to  the  as- 
signment.    N.  Y.  Com.  PL,  1861,  Morris  a.  Niles,  Ante,  103. 

SURPLUS,  2. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  The  provision  of  the  act  of  1860,  respecting  assignments  for  benefit  of 
creditors  (Laws  of  1860,  594,  ch.  348,  §  2), — requiring  the  debtor 
who  makes  an  assignment,  to  make  and  deliver  to  the  county  judge  a 
verified  inventory  of  his  debts  and  assets, — is  directory  merely,  and  an 
omission  to  make  the  inventory  does  not  avoid  the  assignment.     Su- 
preme Ct.,  Sp.  T.,  1860,  Evans  a.  Chapin,  Ante,  161. 

2.  Under  the  act  of  1860  (Laws  0/1860,  594,  ch.  348,  §  1),— requir- 
ing assignments  for  benefit  of  creditors  to  be  in  writing,  and  duly  ac- 
knowledged before  delivery, — an  assignment  which  is  proved  by  a  sub- 
scribing witness,  is  not  effectual.    N.  Y.  Com.  PL,  Sp.  Tl,  1861,  Cook 
a.  Kelley,  Ante,  35. 

3.  An  assignment  which  contains  a  fraudulent  provision  may  be  avoided 
by  any  creditor,  whether  provided  for  or  not,  who  has  not  voluntarily 
become  a  party  to  the  trust,  or  by  his  own  act  ratified  and  confirmed 
it.     It  must,  when  executed,  bind  all,  or  none,  of  the  creditors  of  the 
assignor.     [4  Comst.,  211.]     Buffalo  Superior  Ct^  1859,  Smith  a. 
Howard,  20  How.  Pr.,  121. 

4.  A  provision  in  an  assignment  for  benefit  of  creditors,  which  authorizes 
the  assignee  to  manage  and  improve  the  assigned  estate,  renders  the 
assignment  on  its  face   fraudulent   and  void.     Supreme   Ct.,  1861, 
Schlussel  a.  Willet,  Ante,  397. 

5.  A  general  assignee  for  the  benefit  of  creditors  of  a  partnership,  under 
an  assignment  which '  is  declared  fraudulent  and  void,  cannot  retain 
the  assigned  property  for  the  benefit  of  partnership  creditors,  against 
an  individual  creditor  of  one  of  the  partners.     The  rule  that  partner- 
ship property  should  be  applied  to  the  payment  of  partnership  debts 
in  preference  to  the  individual  debts  of  the  partner,  is  founded  on  the 
rights  of  the  other  partners,  and  not  those  of  creditors ;  and  if  this 
were  not  so,  such  assignee  does  not  represent  the  creditors.     If.  Y. 
Com.  Pl^  1861,  Jaques  a.  Greenwood,  Ante,  232. 

FRAUDULENT  CONVEYANCES. 


ASSISTANCE  (WRIT  OF). 

A  purchaser  at  a  judicial  sale,  under  a  judgment  which  directs  that  the 
purchaser  be  put  in  possession,  is  entitled  to  a  writ  of  assistance  it 
necessary,  and  this  notwithstanding  the  death  of  the  plaintiff  after 
judgment  and  before  the  sale.  A  revival  of  the  action  is  not  neces- 
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sary.     The  application  for  a  writ  of  assistance  may  be  made  ex  parte. 
Supreme  Ct.,  1861,  Lynde  a.  O'Donnell,  Ante,  286. 

ATTACHMENT. 

1.  The  provision  of  2  Revised  Statutes,  366,  §§  14, 15, — that  in  the  case 
of  the  delivery  of  several  attachments  out  of  courts  of  record  against 
the  same  defendant,  the  one  first  delivered  should  have  preference, 
notwithstanding  a  levy  on  the  same  property  might  be  first  made 
under  another  attachment  or  execution, — applies  to  attachments  under 
the  Code  of  Procedure ;  but  the  attachment  first  delivered  must  be 
actually  levied  on  the  same  property  in  order  to  gain  such  priority. 
Supreme  Ct.,  1861,  Yale  a.  Matthews,  Ante,  379. 

2.  A  mere  threat  to  make  an  assignment  is  not  evidence  of  an  intended 
fraudulent  disposition  of  property,  which  will  authorize  an  attachment ; 
nor  does  it  alter  the  case  that  the  debtor  had  originally  promised  to 
give  the  creditor  collateral  security,  if  it  is  not  shown  that  such  col- 
lateral security  was  to  have  been  out  of  the  assets  of  the  debtor.     Su- 
preme Ct.,  1860,  Dickinson  a.  Benham,  Ante,  158. 

3.  Where  several  attachments,  issued  under  the  Code  of  Procedure, 
against  the  same  defendant,  are  actually  levied  on  the  same  prop- 
erty, the  one  first  delivered   to   the   sheriff  has   priority,  though  it 
was  the   one   last  levied.     Supreme   Ct.,   1861,  Yale  a.  Matthews, 
Ante,  379. 

4.  Cases  on  the  lien  and  priority  of  attachments — collected.     Ante,  379, 
note. 

5.  The  fact  that  since  the  attachment  has  been  levied,  the  defendants 
have  assigned  their  interest  in  the  property  attached  for  the  benefit  of 
creditors,  does  not  affect  their  right  to  move  for  a  discharge  of  the 
attachment  for  insufficiency  in  the  papers  on  which  it  was  granted. 
Supreme  Ct.,  1860,  Dickinson  a.  Benham,  Ante,  158. 

6.  Although  according  to  the  practice  in  the  first  district,  where  a  motion 
to  vacate  an  attachment  is  made  solely  upon  the  insufficiency  of  the 
original  papers,  opposing  affidavits  to  support  the  attachment,  are  in- 
admissible,— opposing  affidavits  are  admissible  so  far  as  they  relate  to 
facts  which  have  taken  place  since  the  original  application  was  made, 
and  are  intended  to  show,  not  additional  circumstances  of  fraud  in 
support  of  the  application,  but  a  change  in  the  relation  and  condition 
of  the  parties,  which  affects  the  right  to  make  the  motion.     Ib. 

7.  An  attachment  to  commit  a  party  for  contempt  is  not  necessarily  a 
nullity,  because  the  order  to  show  cause  was  not  personally  served  on 
the  defendant,  and  he  had  no  notice  of  it  prior  to  the  adjudication  on 
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the  question  of  contempt.     Supreme  Ct.,  Sp.  T.,  1861,  Pitt  a.  Davi- 
SOD,  Ante,  385. 

COSTS,  10,  13 ;  DEFENCES. 

ATTORNEY. 

1.  The  attorney's  lien  for  his  costs  extends  not  only  to  the  judgment,  but 
to  all  the  securities  for  its  payment  and  satisfaction  in  the  hands  of  the 
client, — e.  g.,  an  undertaking  of  bail ;  and  these  can  no  more  be  re- 
leased or  discharged,  to  the  prejudice  of  the  attorney's  lien,  than  the 
judgment.     The  attorney  is  the  equitable  assignee,  and  the  assignment 
of  the  principal  debt  carries  with  it,  as  a  matter  of  law,  all  the  col- 
lateral securities  for  its  payment,  in  equity  as  well  as  in  law.     Supreme 
Ct.,  Sp.  T.,  1860,  Shackleton  a.  Hart,  Ante,  325,  note. 

2.  The  client  cannot,  by  any  settlement,  release,  or  discharge,  executed 
to  the  other  party,  deprive  his  attorney  of  his  lien  for  his  costs ;  nor  of 
his  right  to  enforce  such  lien  by  action  in  the  name  of  his  client  on 
the  debt  thus  sought  to  be  released  or  discharged,  to  recover  such 
costs.    Ib. 

3.  The  lien  of  the  attorney  for  his  compensation  attaches  to  the  claim 
itself,  and  exists  from  the  commencement  of  the  action  to  judgment ; 
and  the  taxable  costs  are,  prima  facie,  the  measure  of  such  compensa- 
tion.    Supreme  Ct.,  Sp.  T.,  1849,  Keenan  a.  Durfinger,  Ante,  327,  note. 

4.  Where  a  settlement  of  a  pending  suit  is  privately  effected  between 
the  parties,  with  the  design  of  preventing  the  attorney  from  obtaining 
his  costs,  the  court  will,  notwithstanding  the  settlement,  allow  the  at- 
torney to  go  on  and  collect  the  costs  in  the  action,  that  he  may  thereby 
secure  himself.     N.  Y.  Com.  PL,  1861,  Rasquiri  a.  Knickerbocker 
Stage  Co.,  Ante,  324.     .   . 

5.  The  rule  is  the  same  though  such  settlement  is  made  before  verdict  or 
judgment.     Ib. 

6.  Where  there  is  collusion  between  the  parties,  to  defeat  the  attorney's 
right,  the  fact  that  the  action   is  for  the  recovery  of  unliquidated 
damages  can  make  no  difference.     Ib. 

7.  Papers  intrusted  to  an  attorney  in  professional  confidence,  are  not 
necessarily   to   be   deemed   confidential   communications,  and   if  he 
swears  that  he  is  ignorant  of  their  contents,  they  are  not  to  be  so 
deemed.     J¥.  Y.  Com.  PI.,  1861,  Mitchell's  Case,  Ante,  249. 

BAIL. 

1.  The  provisions  of  the  Code  (§  191)  have  made  no  change  in  the 
practice  in  respect  to  the  period  of  time  after  the  commencement  of  the 
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action  against  the  bail,  within  which  the  application  for  further  time 
may  be  made,  nor  in  respect  to  the  grounds  upon  which  the  allowance 
of  further  time  may  be  granted.  Supreme  Ct.,  1860,  Bank  of  Geneva 
a.  Reynolds,  Ante,  81. 

2.  Where  an  application  is  made  for  leave  to  surrender  after  the  time 
allowed  by  law,  it  rests  in  the  favor  of  the  court ;  and  no  further  time 
should  be  given,  if  the  defendants  have  the  means  in  their  hands  of 
indemnifying  themselves  in  case  of  a  recovery  against  them.     Ib. 

3.  It  seems,  that  it  should  be  shown,  as  a  part  of  the  application,  that 
the  bail  had  no  indemnity.    Ib. 

4.  Bail  who  have  been  sued  on  their  liability  as  such,  are  exonerated  if 
their  principal  dies  before  the  lapse  of  eight  days  after  the  expiration 
of  the  twenty  days  fixed  by  the  summons  in  the  action  against  them. 
The  provision  of  2  Rev.  Stat.,  383,  §  34, — allowing  exoneration  on  the 
death  of  the  principal  within  eight  days  after  return  of  process, — is  not 
repealed  by  the  Code ;  and  the  expiration  of  the  time  to  answer  or 
to  appear,  is  to  be  deemed  the  time  of  the  return  of  the  process. 
JV.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Hayes  a.  Carrington,  Ante,  179. 

5.  It  seems,  that  the  last  clause  of  section  191  of  the  Code, — allowing 
bail  to  be  exonerated  within  twenty  days  after  action  brought,  or  with- 
in such  further  time  as  may  be  allowed  by  the  court, — is  to  be  con- 
strued as  qualifying  each  of  the  former  clauses  of  that  section,  so  that 
the  court  may  grant  further  time  to  exonerate,  in  the  case  of  death, 
imprisonment,  or  discharge  of  the  principal,  as  well  as  in  case  of  his 
surrender.     Ib. 

6.  Where  the  inability  to  make  the  surrender  arose  from  the  continued 
absence  of  the  principal  from  the  country,  it  can  make  no  difference 
whether  the  continuance  of  the  absence  is  occasioned  by  sickness  or 
imprisonment,  or  deliberate  refusal  of  the  principal  to  return  within  the 
reach  of  his  bail.     Supreme  Ct.,  1860,  Bank  of  Geneva  a.  Reynolds, 
Ante,  81. 

7.  Cases  in  this  State  on  the  grounds  of  allowing  surrender  or  exonera- 
tion of  bail — collected.     Ante,  81,  note. 

BILLS,  NOTES,  AND  CHECKS. 

1.  Under  the  act  of  1857,  relative  to  commercial  paper  (1  Laws  of  1857, 
839),  a  draft  on  a  bank,  payable  on  a  designated  day  after  its  date, 
must  be  presented  on  the  day  designated  for  payment,  in  order  to 
charge  the  drawer  for  non-payment,  unless  it  can  be  affirmatively 
shown  that  he  had  no  funds  to  meet  it.  JW.  T.  Com.  PL,  1861,  Ran- 
som a.  Wheeler,  Ante,  139. 
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2.  Proof  that  the  bank,  being  solvent,  refused  payment  of  one  such  draft 
on  the  10th  of  the  month,  and  that  on  the  16th  of  the  month  had  not 
sufficient  funds  of  the  drawer  to  meet  another  such  draft ; — Held,  suf- 
ficient to  cast  on  the  drawer  the  burden  of  showing  that  he  had  there 
sufficient  funds  to  meet  two  others,  which  were  due  respectively  on  the 
12th  and  14th,  but  which  were  not  presented  until  the  14th.  and  16th 
respectively,  and  were  then  refused  payment.  Ib. 

BROOKLYN. 

In  proceedings  in  the  City  Court  of  Brooklyn,  or  before  the  city  judge  of 
Brooklyn,  in  which  the  city  judge  shall  have  acted  as  attorney  or  counsel, 
or  shall  be  interested,  or  in  which  he  would  be  excluded  as  a  juror,  by 
reason  of  consanguinity  or  affinity  to  either  of  the  parties,  the  said  judge 
shall  make  a  certificate  stating  such  fact,  and  file  the  same  in  the  office  of 
the  clerk  of  the  said  court,  and  shall  tile  a  like  certificate  with  the  county 
clerk  of  Kings  county;  and  thereupon  jurisdiction  thereof  shall  be  vested 
in  the  Supreme  Court,  and  the  same  shall  thereafter  be  prosecuted  in  the 
Supreme  Court,  and  be  entitled  as  if  originally  commenced  therein.  The 
county  of  Kings  shall  be  the  place  for  the  trial ;  and  papers  on  file  shall 
be  transferred  to  the  office  of  the  county  clerk.  Laws  0/"1861, 161,  ch. 
86,  §  1. 

CASE. 

1.  There  is  an  obvious  distinction  between  cases  in  law  and  in  suits  in 
equity,  which  must  be  considered  in  preparing  a  case  for  a  review.  In 
suits  at  law,  the  referee  should  state  the  facts  found  by  him  as  upon  a 
special  verdict,  precisely  as  if  he  were  executing  a  reference  by  the 
court  to  ascertain  and  report  the  facts  of  the  case.  To  this  statement 
of  facts  no  exceptions  are  required.  The  referee  then  adds  his  conclu- 
sion of  law  upon  such  facts  so  found  or  stated,  and  his  duty  is  per- 
formed. To  these  conclusions  of  law  specific  exceptions  must  be 
taken,  as  much  so  as  if  such  decision  had  been  made  on  the  trial  of 
the  cause  in  its  progress,  or  in  the  charge  of  the  judge  to  the  jury. 
In  reviewing  the  judgment  of  the  referee  upon  the  facts  thus  stated, 
and  the  conclusions  thus  found,  the  court  reviews  the  finding  of  the 
referee  upon  the  facts  precisely  as  it  examines  the  evidence  on  the 
trial  before  a  jury,  and  upon  the  same  principles ;  and  the  case  should 
be  made  up  in  this  court  precisely  as  required  by  the  Court  of  Ap- 
peals, and  a  review  here  can  be  had  only  upon  a  case  thus  made  up. 
But  in  respect  to  suits  in  equity,  while  the  case  must  be  the  same,  and 
must  contain  the  findings  and  exceptions,  the  exceptions  must,  so  far 
as  they  relate  to  matters  of  account  and  detail,  be  specific,  pointing  to 
the  particular  error  claimed  in  the  account,  as  specific  as  was  required 
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to  a  master's  report  under  the  former  practice  in  chancery.     Supreme 
Ct^  1860,  Lawrence  a.  Fowler,  20  How.  Pr.,  407. 

2.  The  Supreme  Court,  in  reviewing  at  general  term  a  judgment  entered 
upon  the  report  of  a  referee,  or  upon  a  trial  before  a  judge  without  a 
jury,  acts  purely  as  an  appellate  court,  and  their  review  cannot  be  had 
except  on  a  case  containing  the  findings  upon  the  law  and  fact,  with 
the  exceptions  inserted  therein  in  due  form.     [Code,  §  268.]     The 
case  should  be  presented  in  the  precise  shape  required  by  the  Court  of 
Appeals.      Though  the  report  of  a  referee  and  the  exceptions  are 
necessarily  separate  instruments  originally,  the  case  is  to  be  single,  and 
is  to  be  made  up  as  though  the  findings  and  exceptions  were  had  on 
the  trial  of  the  cause,  the  exceptions  in  their  proper  order  following 
the  findings.     The  case  is  not  properly  made,  by  inserting  the  evi- 
dence, the  report  of  the  referee,  and,  following  that,  the  exceptions. 
Where  the  review  is  upon  the  facts,  it  is  essential  that  the  findings  of 
the  referee  upon  the  facts  be  explicit,  and  cover  all  the  material  facts 
in  the  case.     Supreme  Ct.,  1860,  Rogers  a.  Beard,  20  How.  Pr.,  282. 

3.  Where  an  imperfect  case  has  been  served,  and  the  respondent  desires 
that  it  should  be  amended,  he  must  apply  to  the  court  by  motion 
upon  notice ;  and  he  is  at  liberty  to  dismiss  the  appeal  by  ex-parte 
order,  under  Rule  7,  only  where  there  was  a  total  failure  to  serve  any 
case  within  the  time  required.     Ct.  of  Appeals,  1860,  Bowers  a.  Tall- 
madge,  20  How.Pr.,  516. 

4.  An  exception  to  the  exclusion  of  testimony  is  not  available  on  appeal, 
unless  the  nature  of  the  testimony  offered  be  stated  in  the  case.  N.  Y. 
Superior  Ct.,  1859,  Ogden  a.  Raymond,  5  Bosw.,  16. 

APPEAL,  25,  27,  35  ;  EXCEPTION. 

CASES  CRITICISED. 

Brady  a.  Mayor,  &c.,  2  Bosw.,  173.  Corporation  not  bound  on  implied 
promise  for  consideration  of  a  contract  they  were  forbidden  to  make. 
Followed,  N.  T.  Superior  Ct.,  1861,  McSpedon  a.  Mayor,  &c.,  of  N.  Y., 
20  How.  Pr.,  395. 

Brant  a.  Wilson,  8  Cow.,  56.  Construction  of  codicil  approved  in  an- 
other decision  on  the  same  will.  Wilson  a.  Wilson,  20  How.  Pr«,  41. 

Haire  a.  Baker,  5  N.  Y.  (1  Seld.),  362.  That  a  second  action  for  affirm- 
ative relief  was  proper.  Otherwise  under  the  Code,  as  amended  in 
1852,  §  274.  Supreme  Ct.,  1861,  Auburn  City  Bank  a.  Leonard,  20 
How.Pr.,  193. 

Mallory  a.  Gillett,  21  N.  Y.  (7  Smith),  412,  considered,  and  a  dictum 
disapproved.  Supreme  Ct^  1861,  Baker  a.  Dillman,  Ante,  313. 
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Miller  a.  Eraans,  19  jV.  Y.  (5  Smith),  384.  Release.  Explained  and  fol- 
lowed, Wilson  a,  Wilson,  20  How.  Pr.,  41. 

Moore  a.  Cockroft,  9  How.  Pr.,  479,  followed,  in  preference  to  Jackett 
a.  Judd,  18  Ib.,  385.  Supreme  Ct^  Sp.  T.,  1861,  Malam  a.  Simp- 
son, Ante,  225. 

Osgood  a.  Whittlesey,  10  Abbotts'  Pr.,  134;  affirmed  at  General  Term, 
1860 ;  S.  C.,  20  How.  Pr.,  72,  76,  but  no  opinion  is  reported. 

People  a.  Commissioners  of  Assessments,  18  How.  Pr.,  245  ;  affirmed, 
S.  C.,  20  Ib.,  182.« 

People  on  rel.  &c.  a.  Flake,  14  How.  Pr.,  527.  That  the  judges  act  as 
a  court,  and  costs  might  be  awarded.  Disapproved,  People  on  rel. 
Harvey  a.  Heath,  20  Ib^  304. 

Robinson  a.  Weeks,  6  How.  Pr.,  161.  Effect  of  payment.  Approved, 
Supreme  Ct.,  1861,  Richardson  a.  Ainsworth,  20  Ib.,  521. 

Rogers  a.  Beard,  2-0  How.  Pr.,  98 ;  see  a  corrected  report  of  a  part  of 
this  case,  Ib^  282. 

Yale  a.  Dederer,  17  How.  Pr.,  165  ;  same  case  more  correctly  reported, 
18  N.  Y.  (4  Smith),  265. 

Yates  a.  People,  6  Johns.,  337,  is  no  longer  an  authority  upon  any  of  the 
grounds  relied  on  by  Mr.  Clinton  in  his  opinion.  JW.  Y.  Com.  Pl^ 
1861,  Mitchell's  Case,  Ante,  249. 

CAUSE  OF  ACTION. 

1.  Neither  before  nor  since  the  Code,  can  an  action  in  the  nature  of  tres- 
pass or  trover  be  maintained  by  the  mortgagee  of  chattels  on  account 
of  the  sale  of  them  upon  execution,  against  either  the  officer  or  the 
plaintiff  in  the  execution ;  if,  at  the  time  of  such  sale,  the  mortgagor 
is  entitled  to  remain  in  possession.     To  maintain  such  an  action,  the 
plaintiff  must  aver  and  prove  that  he  had  the  actual  possession  or  right 
of  possession  at  the  time  of  the  alleged  conversion. 

If,  in  such  a  case,  the  mortgagee  has  any  remedy,  it  is  only  by  an 
action  founded  on  the  special  circumstances  of  the  case,  setting  forth 
the  injury  to  his  contingent  interest  in  the  property,  and  claiming 
damages  therefor. 

Whether  such  an  action  can  in  any  case  be  maintained, —  Query? 
Ct.  of  Appeals,  1860,  Goulet  a.  Asseler,  22  N.  Y.  (8  Smith), 
225. 

2.  A  claim  for  damages  for  the  conversion  of  property,  is  a  demand 
arising  in  tort,  and  cannot,  by  waiving  the  tort  and  basing  the  claim 
on  an  implied  assumpsit  to  pay  the  proceeds,  be  made  a  claim  arising 
on  contract,  within  the  meaning  of  section  150  of  the  Code,  relating 
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to  counter-claims.     N.  Y.  Superior  Ct.,  1861,  Mayor,  &c.,  of  N.  Y.  a. 
Parker  Vein  Steamship  Co.,  Ante,  300. 

3.  A  promise  to  indemnity  the  promisee  for  having  become  security  for 
a  third  person,  is  within  the  Statute  of  Frauds,  and  is  void  unless  it  is 
in  Writing,  and  expresses  a  consideration.     Supreme  Ct.,  1861,  Baker 
a.  Dillman,  Ante,  313. 

4.  Under  section  12  of  the  act  to  incorporate  manufacturing  and  other 
companies,  the  trustees  who  have  neglected  to  report  are  not  person- 
ally liable  for  debts  contracted  after  they  ceased  to  hold  office  as  such. 
The  section  should  be  construed  as  though  the  words  "  during  their 
continuance  in  office"  had  been  added  to  the  end  of  the  sentence. 
Supreme  Ct.,  1861,  Quarry  Co.  a.  Bliss,  Ante,  470. 

5.  Where  a  municipal  corporation  own  the  fee  of  their  streets,  the  Legis- 
lature cannot  authorize  the  construction  of  a  railroad  therein  without 
providing  for  compensation  to  be  made  to  the  corporation  ;  and  if  they 
assume  to  do  so,  the  railroad  would  be  a  public  wrong  and  nuisance, 
and  therefore  individuals  who  would  be  put  to  special  injury  by  the 
construction  of  such  road,  may  maintain  an  action  for  an  injunction 
against  the  same.     Supreme  Ct.,  Sp.  T.,  1860,  People  a.  Kerr,  20 
How.  Pr^  130. 

6.  Where  it  is  the  duty  of  the  Common  Council  of  a  municipal  corpora 
tion  to  raise  a  sum  of  money,  the  remedy  for  their  neglect  to  do  so  is 
by  mandamus  against  them,  and  not  by  action  against  the  corporation. 
Supreme  Ct.,  Sp.  T.,  1861,  People  a.  Common  Council  of  Syracuse, 
20  How.  Pr.,  491. 

*7.  One  who  is  a  stockholder  in  a  corporation,  the  stockholders  in  which 
have  become  personally  liable  for  the  corporate  debts,  and  who  is  also 
a  judgment-creditor  of  the  corporation  to  an  amount  exceeding  his 
liability  as  stockholder,  may  maintain  an  action  against  the  corpora- 
tion, its  other  stockholders,  and  its  other  creditors,  to  ascertain  the 
rights  and  liabilities  of  the  parties,  and  to  set  off  his  liability  against 
his  judgment,  and  to  restrain  other  litigation  among  the  parties  and 
payments  by  the  stockholders  on  their  individual  liability  meanwhile. 
Supreme  Ct.,  Sp.  T^  1861,  Geery  a.  N.  Y.  &  Liverpool  Steamship  Co., 
Ante,  268. 

8.  The  complaint  in  such  an  action  should  show  that  the  plaintiffs  were 
stockholders  during  all  the  time  when  the  demands  of  the  different 
creditors  accrued.  The  time  when  the  different  stockholders  acquired 
their  stock,  and  the  time  when  the  demands  of  the  creditors  who  are 
made  defendants  accrued,  should  be  stated,  or  sufficient  to  show  that 
all  the  defendants  who  are  stockholders  are  liable  to  contribute  to  the 
payment  of  the  demands  of  some  of  the  creditors,  and  that  some  of 
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the  stockholders  are  liable  to  contribute  to  all  the  demands  of  all  the 
creditors.     Ib. 

9.  It  must   also  show  the   grounds   on  which   the   stockholders   are 
individually  liable  for  the  corporate  debts.     An  allegation  that  the 
judgment-creditors  claim  that  the  stock  was  not  all  paid  in,  <fcc.,  is  not 
sufficient.     Ib. 

10.  In  an  action  against  brokers  for  selling,  without  authority,  stock 
which  they  had  purchased  for  the  plaintiffs,  at  the  plaintiffs'  option, 
the  complaint  should  show  that  the  plaintiffs  demanded  the  stock,  and 
tendered  the  amount  due  therefor.     N.  Y.  Superior  Ct.,  Sp.  T.,  1861, 
Clark  a.  Meigs,  Ante,  267. 

11.  In  order  to  show  a  breach  of  contract,  in  failing  to  furnish  certain 
stock  and  bonds  pursuant  thereto,  it  must  appear  that  the  defendants 
were  requested  to  furnish  them,  and  that  such  request  was  made  suffi- 
ciently long  before  the  commencement  of  the  action  to  enable  the  de- 
fendants to  comply  therewith.    Supreme  Ct.,  1860,  Boutwell  a.  O'Keefe, 
32  £arb.,  434. 

12.  A  substantive  cause  of  action  must  exist  at  the  time  of  the  commence- 
ment of  the  suit.     It  cannot  rest  upon  facts  subsequently  arising.    Su- 
preme Ct.t  1860,  Hare  a.  Van  Deusen,  32  £arb.,  92. 

ASSIGNMENT  ;  CONVERSION  ;  CREDITOR'S  ACTION  ;  EJECTMENT. 


CERTIOBARI. 

1.  The  office  of  the  writ  of  certiorari  is  to  correct  errors  of  a  judicial,  not 
of  a  ministerial  or  legislative  character.     It  is  not  proper  to  issue  the 
writ  to  review  the  legislation  of  any  body  having  authority  to  legislate, 
even  when  they  may  have  exceeded  their  powers.    Supreme  Ct.,  1861, 
People  on  rel.  Savage  a.  Board  of  Health,  Ante,  88. 

2.  An  order  of  a  board  of  health,  adjudging  a  certain  business  to  be  a 
nuisance,  is  a  legislative  act,  within  this  rule.     Ib. 

3.  The  issue  of  certiorari  is  matter  of  discretion,  and  where  an  ample 
remedy  exists  at  law,  in  any  action  founded  on  such  legislation,  the 
court  should  refuse  the  writ.     Ib. 

4.  It  seems,  that  the  board  of  health  of  the  city  of  New  York  have  no 
power  to  declare  a  certain  business  to  be  a  nuisance,  without  notice  to 
the  offending  party,  and  giving  him  an  opportunity  to  be  heard.    Ib. 

5.  A  writ  of  certiorari  from  the  Supreme  Court  lies  to  redress  injuries 
committed  by  inferior  tribunals  or  officers  invested  with  judicial  powers. 

When  not  especially  regulated  by  statute,  the  supervisory  power  of 
the  Supreme  Court  on  such  a  writ  only  extends  to  questions  touching 
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the  jurisdiction  of  the  subordinate  tribunal  and  the  regularity  of  its 
proceedings.  If  such  tribunals  neither  exceed  their  powers  nor  depart 
from  the  forms  prescribed  to  them  by  law,  their  decision  upon  the 
merits  is  final  and  conclusive.  Supreme  Ct.,  Sp.  T.,  1860,  People  a. 
Van  Alstyne,  32  Barb.,  131. 

CHATTEL  MORTGAGE. 

1.  The  provisions  of  the  statutes  relative  to  the  filing  of  chattel  mort- 
gages (3  Rev.  Stat.,  5  ed.,  222),  do  not  apply  to  assignments  of  chattel 
mortgages.     The  latter  are  not  required  to  be  filed.     JV.  Y.  Com.  Pl^ 
1861,  Baxter  a.  Gilbert,  Ante,  97. 

2.  Neither  chattel  mortgages  nor  assignments  are  required,  by  that  stat- 
ute, to  be  filed  as  against  an  execution-creditor  of  the  mortgagee.    Ib. 

3.  A  chattel  mortgage,  which  is  made  with  the  purpose  and  effect  of 
allowing  the  mortgagor  to  continue  in  possession,  and  to  sell  the  mort- 
gaged goods  at  retail,  and  receive  the  proceeds  to  his  own  use,  is  fraud- 
ulent and  void  as  against  creditors ;  and  even  if  the  instrument  should 
not,  on  its  face,  express  that  intent,  if  it  is  proved  by  clear  and  uncon- 
tradicted  evidence  dehors  the  instrument,  it  must  be  found  fraudulent 
by  the  jury,  or  their  verdict  should  be  set  aside  as  against  evidence. 
$F.  Y.  Superior  Ct.,  1861,  Marston  a.  Vultee,  Ante,  143. 

CAUSE  OF  ACTION,  1. 

CITY  COURT  OF  BROOKLYN. 
BROOKLYN. 

COMMITMENT. 

1.  A  warrant  of  commitment  is  irregular  if  it  do  not  state  that  the  ma- 
gistrate has  determined  that  there  was  probable  cause  for  believing  the 
prisoner  to  be  guilty  of  the  offence  charged  against  him.    Supreme  Ct., 
Chambers,  1859,  People  a.  Rhoner,  4  Park.  Cr.,  166. 

2.  Where  a  witness  refused  to  testify  before  the  grand-jury  in  their  pri- 
vate session,  and  was  then  brought  before  the  Court  of  Sessions,  and 
for  his  refusal  was  committed, — Held,  that  the  commitment  was  reg- 
ular.    The  oath  of  secrecy  taken  by  the  grand-jury  is  not  violated  by 
their  reporting  to  the  court  the  contumacy  of  a  witness.     The  jurors 
are  a  part  of  the  court,  and  the  court  has  power  to  compel  such  witness 
to  attend  before  it,  and  inquire  into  and  punish  his  contempt.    Supreme 
Ct.,  1861,  People  a.  Kelly,  Ante,  150. 
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3.  It  is  not  necessary  that  a  commitment  in  such  case  should  show  the 
relevancy  of  the  question,  or  how  the  answer  might  affect  the  pris- 
oner.    Ib. 

4.  It  is  not  necessary  that  a  commitment  of  a  witness  for  refusing  to 
testify  on  the  ground  of  alleged  privilege,  should  show  affirmatively 
that  he  was  not  entitled  to  the  privilege,  even  though  the  commitment 
state  that  he  claimed  the  privilege.     Ib. 

COMMON  PLEAS. 

1.  Since  by  the  acts  of  1840  and  1844  judgments  of  the  New  York 
Common  Pleas  may  be  docketed  in  any  county,  and  executions  issued 
therein,  and  such  dockets  are  declared  under  the  control  of  that 
court, — a  plaintiff  resident  within  the  State  is  to  be  deemed  resident 
within  the  jurisdiction  of  the  court,  under  the  provisions  of  the  statute 
relating  to  security  for  costs.     N.  Y.  Com.  PI.,  1861,  Robb  a.  Mac- 
donald,  Ante,  213. 

2.  The  New  York  Common  Pleas,  at  general  term,  require  both  parties 
to  an  appeal  from  an  inferior  court  to  be  ready  for  argument  when 
the  case  is  called.     Engagements  of  counsel  are  not  considered  an 
excuse  in  such  cases  for  postponing  the  hearing.    N.  Y.  Com.  Pl^  Sp. 
T.,  1861,  Tryon  a.  Jennings,  Ante,  33. 

3.  Upon  an  application  to  set  aside  a  judgment  of  affirmance  on  such 
an  appeal,  regularly  taken  by  default,  the  court  require  the  appellant 
to  show  that  his  case  presents  a  meritorious  question  ;  and  this  is  as- 
certained by  the  statement  of  the  case  without  argument,  or  by  in- 
spection of  the  return.     Ib. 

4.  Though  a  transcript  of  a  judgment  recovered  in  the  Marine  or  a  Dis- 
trict Court,  has  been  filed  in  the  county  clerk's  office,  the  Common 
Pleas  have  no  power  to  open  the  judgment.     N.  Y.  Com.  PL,  1861, 
Martin  a.  Mayor  of  N.  Y.,  Ante,  243. 

5.  The  practice  of  the  New  York  Common  Pleas,  in  respect  to  the  proper 
order  requiring  security  for  costs — stated.     N.  Y.  Com.  Pl^  Sp.  T., 
1861,  Colt  a.  Wheeler,  Ante,  388. 

COMPLAINT. 

1.  Where  the  facts  sufficiently  appear  in  the  complaint,  the  court  is  to 
give  such  relief  as  the  parties  are  entitled  to,  whether  asked  for  or  not 
in  the  prayer  of  the  complaint.     [2  Kern.,  336.]     Supreme  Ct.,  Sp. 
T.,  1860,  Jones  a.  Butler,  20  How.  Pr.,  189. 

2.  The  Code  does  not  necessarily  prohibit  more  than  one  count  upon 
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the  same  instrument  or  transaction.  And  the  court  will  not  compel  a 
plaintiff  to  elect  between  two  counts  in  his  complaint,  founded  upon 
the  same  instrument,  nor  strike  either  of  them  out  as  repetitions,  where 
they  differ  mot  merely  in  form  but  materially  and  in  substance,  and 
are  inserted  to  sustain  two  distinct  and  different  claims. 

So  held,  in  an  action  by  the  receiver  of  an  insolvent  corporation 
upon  a  promissory  note,  where  the  complaint  contained  two  counts, 
the  first  alleging  that  the  note  was  executed  and  delivered  to  the 
company  by  the  defendant  as  a  part  of  its  capital-stock,  the  second 
alleging  that  it  was  given  for  a  premium  upon  a  policy  of  insurance, 
and  as  an  agreement  to  contribute  ratably  to  the  losses  and  expenses 
of  the  company.  Superior  Ct.,  1860,  Birdseye  o.  Smith,  32  Barb.,  217. 

3.  It  does  not  follow  from  demanding  a  multiplicity  of  relief,  that  a  com- 
plaint is  bad  as  stating  more  than  one  cause  of  action.     Supreme  Ct., 
Sp.  T.,  1861,  Geery  a.  N.  Y.  &  Liverpool  Steamship  Co.,  Ante,  268. 

4.  A  complaint  which  alleges   "  that  the  defendant  is  justly  indebted 
to  the  plaintiff  in  the  sum  of  three  hundred  dollars  for  costs,  as  attorney 
and  counsel  for  A.  in  an  action  pending  in  this  court,"  between  the  de- 
fendant and  A.,  is  bad  on  demurrer,  as  stating  no  cause  of  action. 
N.  Y.  Superior  Ct.,  1859,  Merritt  a.  Millard,  5  Bosw.,  645. 

5.  A  complaint  which  alleges  that  the  defendant  was  employed  as  the 
plaintiffs  agent  for  the  purchase  of  stock,  that  on  a  settlement  between 
the  vendor  and  the  defendant,  the  former  was  found  to  be  indebted  to 
the  latter  as  the  plaintiff's  agent  in  a  certain  sum,  which  he  paid,  but 
which  the  defendant  refuses  to  pay  to  the  plaintiff, — states  a  sufficient 
cause  of  action.     It  is  not  necessary  to  show  how  the  vendor  became 
indebted  to  the  defendant.     N.  Y.  Superior  Ct.,  1859,  Bates  a.  Cobb, 
5  Bosw.,  29. 

6.  The  complaint  in  an  action  by  a  sheriff  to  recover  possession  of  prop- 
erty which  he  has  attached,  should  aver  the  issuing  of  a  warrant  of 
attachment  which  is  his  sole  and  sufficient  authority,  but  it  need  not 
show  how  or  under  what  circumstances  the  warrant  was   obtained. 
An  allegation  in  such  a  case,  that  the  plaintiff  made  due  service  of 
the  attachment,  by  delivering  to  and  leaving  with  the  defendant  a 
certified  copy  of  the  warrant  and  a  notice  showing  the  property  levied 
-on,  is  on  demurrer  a  sufficient  averment  of  the  execution  of  the  attach- 
ment.    Supreme  Ct.,  Sp.  T.,  1860,  Kelly  a.  Breusing,  32  Barb.,  601. 

7.  It  is  not  necessary  to  aver  that  the  action  is  brought  under  direction 
of  the  court.     It  may  be  presumed  that  the  action  is  brought  under 
section  238  of  the  Code,  permitting  the  prosecution  by  the  plaintiff  in 
the  attachment-suit,  of  any  actions  which  the  sheriff  is  authorized  to 
bring.    Ib. 
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8.  In  an  action  to  recover  the  possession  of  goods  on  the  ground  that 
they  were  obtained  from  the  plaintiff  by  false  representations,  the 
plaintiff  may  declare  generally  claiming  the  property  as  his,  and  give 
the  ^pecial  facts  in  evidence  on  the  trial  to  establish  the  fraud.     [Ap- 
proving 20  Barb.,  493.]     Supreme  Ct.,  1860,  Bliss  a.  Cottle,  32  Barb., 
322. 

9.  In  a  complaint  for  slander,  the  first  count  contained  an  introductory 
averment  that  the  defendant,  contriving  and  intending  to  have  it  be- 
lieved that  the  plaintiff  was  intending  to  commit  a  certain  crime,  ut- 
tered certain  words  by  which  the  innuendo  declared  the  defendant 
meant  to  charge  the  plaintiff  with  attempting  to  commit  such  crime. 
Held,  insufficient.     The  mere  intention  to  commit  a  crime,  without 
an  attempt  by  some  overt  act,  is  no  offence.     And  it  is  well  settled 
that  the  innuendo  cannot  enlarge  the  meaning  of  the  words  spoken, 
beyond  the  averment  of  the  intention  by  which  the  speaking  of  the 
words  is  introduced,  where  the  words  themselves  are  ambiguous  and 
do  not  necessarily  impute  a  crime.     Supreme   Ct.,  1860,  Weed  a. 
Bibbins,  32  Barb.,  315. 

10.  But  a  second  count,  which  averred  that  the  defendant  intended  to 
have  it  believed  that  the  plaintiff  had  produced  a  false  and  pretended 
child,  as  born  of  herself  and  her  deceased  husband,  in  order  to  gain 
possession  of  certain  property,  under  a  will,  the  innuendo  and  aver- 
ment being  alike,  was  held  sufficient,  although  the  words  spoken  did 
necessarily  impute  a  crime,  a  criminal  offence  being  clearly  imputed 
by  the  words  when  understood  in  the  light  of  the  introductory  aver- 
ment and  the  innuendo.     Ib. 

11.  No  action  can  be  maintained  on  a  recognizance  of  bail,  taken  by  an 
officer  out  of  court,  until  it  has  been  filed  with  the  clerk  of  the  county 
in  which  the  party  bailed  was  imprisoned.     And  the  complaint  on 
such  a  recognizance  must  therefore  allege  the  filing  thereof  with  such 
clerk.     [10  Wend.,  472;  4  Ib.,  393.]     Supreme  Ct.,  1858,  People  a. 
Shaver,  4  Park.  Cr.,  45. 

12.  In  an  action  for  use  and  occupation,  the  plaintiff  need  not  set  forth 
an  implied  demise,  but  may  declare  for  use  and  occupation,  and  recover 
on  the  special  facts  shown.     N.  Y.  Com.  PI.,  1861,  Morris  a.  Niles, 
Ante,  103. 

13.  Necessary   allegations    in    complaint    against   a  married   woman. 
Whether  want  of  particulars  of  estate  is  a  demurrable  defect, — Query  ? 
Palen  a.  Lent,  5  Bosw.,  713. 

CAUSE  OF  ACTION  ;  PLEADING  ;  SUMMONS. 
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COMPOSITION-DEED. 

A  creditor  who  unites  with  others  in  a  composition-deed,  enters  into  an 
obligation  thereby,  not  only  with  the  debtor,  but  with  the  other  cred- 
itors who  become  parties ;  and  any  separate  agreement  by  which  he 
secures  to  himself  more  advantageous  terms  than  those  enjoyed  by 
the  other  parties,  is  a  fraud  upon  them,  and  void ;  and  such  agreement 
is  equally  void,  though  made  after  all  the  other  creditors  have  signed, 
and  whether  made  before  or  after  the  creditor  who  makes  it  has  signed. 
N.  Y.  Com.  PL,  1861,  Pinneo  a.  Higgins,  Ante,  334. 

CONFESSION  OF  JUDGMENT. 

1.  Where  a  judgment  on  confession  is  filed  and  docketed,  the  omission 
of  the  clerk  to  make  the  indorsement  on  the  statement,  required  by 
§  384  of  the  Code,  cannot  affect  the  substantial  rights  of  any  party, 
and  it  may  be  made  nunc  pro  tune,  by  an  order  of  the  court.     Su- 
preme Ct.,  Sp.  T.,  1860,  Daly  a.  Matthews,  Ante,  403,  note. 

2.  The  right  to  set  aside  or  attack  a  void  judgment,  entered  on  confession, 
is  not  limited  to  judgment-creditors,  but  extends  to   grantees   and 
mortgagees  of  premises  upon  which  such  judgment  is  an  apparent 
lien.     Ib. 

3.  Under  the  provision  of  §  382  of  the  Code, — that  judgment  by  con- 
fession may  be  entered  for  money  due  or  to  become  due,  or  to  secure 
any  person  against  contingent  liability, — the  person  who  may  be  se- 
cured is  the  plaintiff  in  the  judgment.     A  confession  of  judgment  to 
A.  to  secure  him,  and  as  trustee  for  B.  to  secure  a  contingent  liability 
assumed  by  B.,  is,  as  against  subsequent  creditors,  illegal,  even  though 
made  in  good  faith  in  respect  to  the  latter  liability.     Supreme  Ct., 
1861,  Marks  a.  Reynolds,  Ante,  403. 

4.  A  statement  is  sufficient  to  authorize  a  judgment  by  confession,  under 
section  383  of  the  Code,  which  states  that  the  indebtedness  arose  upon 
a  promissory  note,  the  date  of  which  is  given,  made  by  the  defendant 
to  the  plaintiff,  "  in  the  sum  of  $700,  with  interest — that  amount  of 
money  being  had  by  the  defendants  of  the  plaintiff,  and  upon  which 
there  is  this  day  due  the  sura  of  $782.4 Y,"  with  the  addition,  "And 
we  hereby  state  that  the  sum  hereby  by  us  confessed,  is  justly  due  to 
the  said  plaintiff,  without  any  fraud  whatever."     Ct.  of  Appeals,  1860, 
Freligh  o.  Brink,  22  N.  T.  (8  Smith),  418. 

5.  A  statement  on  confession  of  judgment  which  describes  a  promissory 
note  of  the  defendant,  and  alleges  that  it  was  given  "for  money  had 
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and  received  by  me  of  the  said  plaintiff,  at  my  request,"  is  insufficient 
to  sustain  the  judgment.  Supreme  Ct.,  Sp.  T.,  1860,  Daly  a.  Mat- 
thews, Ante,  403,  note. 

6.  A  statement  of  judgment  by  confession  to  secure  the  plaintiff's  con- 
tingent liability  as  indorser  for  the  accommodation  of  the  defendant, 
is  sufficient  if  it  describes  the  notes,  naming  the  respective  parties,  the 
dates,  amounts,  and  times  and  places  of  payment.     The  consideration 
need  not  be  stated,  nor  the  fact  that  the  notes  had  been  discounted, 
this  fact  being  inferable.     Supreme  Ct.,  1861,  Marks  a.  Reynolds, 
Ante,  403. 

7.  The  cases  on  the  sufficiency  of  statements  for  judgment  by  confession 
under  the  Code  of  Procedure,  collected.     Ante,  403,  note. 

CONSTITUTIONAL  LAW. 

1.  The  provision  of  section  52  of  the  charter  of  the  city  of  New  York 
(1  Laws  O/1857,  894), — that  a  person  guilty  of  bribery  may  be  com- 
pelled to  testify  respecting  it,  but  his  testimony  cannot  be  used  against 
him, — is  not  unconstitutional.     Supreme  Ct.,  1861,  People  a.  Kelly, 
Ante,  150. 

2.  The  act  of  1859  (Lam  0/1859,  1123,  ch.  489,  §  5)— allowing  judg- 
ments against  the  city  of  New  York  to  be  opened  on  application  of 
the  comptroller — is  not  unconstitutional.     JV.  Y.  Com.  PL,  1861,  Joyce 
a.  Mayor,  <fec.,  of  N.  Y.,  Ante,  309. 

ACTIONS,  1. 

CONTEMPT. 

1.  The  refusal  of  a  witness  to  produce  papers  acknowledged  to  be  in  his 
possession,  for  the  reason  that  it  would  be  a  breach  of  his  privilege  as 
attorney,  is  assuming  the  right  of  determining  for  himself  the  question 
of  privilege,  which  is  not  his  province,  but  that  of  the  court ;  and  his 
refusal  to  produce  the  papers  is  a  contempt.     N.  Y.  Com.  PL,  1861, 
Mitchell's  Case,  Ante,  249. 

2.  In  supplementary  proceedings  against  judgment-debtors,  an  order  was 
made  forbidding  them  to  dispose  of  their  property.     On  the  day  fixed 
by  the  order  for  their  appearance  for  their  examination,  they  appeared 

i  the  office  of  the  judge,  and  after  waiting  some  time,  the  office  being 
•i.uicuupied,  went  away.  Within  an  hour  after  the  appointed  time, 
tlie  judge  appeared  at  his  office  and  the  plaintiff  also  appeared,  and,  in 
the  absence  of  the  defendants,  took  an  order  appointing  a  referee,  and 
continuing  the  injunction.  In  conformity  with  this  order,  the  defend- 
ants appeared  and  submitted  to  an  examination.  Held,  1.  That  the 
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original  injunction  had  not  become  revoked  nor  inoperative,  nor  had 
the  proceedings  been  suspended  by  the  circumstances ;  and  if  they  were, 
it  was  waived  by  the  subsequent  appearance  of  the  defendants. 

2.  That  the  act  of  the  defendants  in  paying  over  money  subsequent 
to  their  attendance  at  the  office  of  the  judge  was  a  contempt  Supreme 
Ct.,  1860,  Reynolds  a.  McElhone,  20  How.  Pr.,  454. 

3.  An  order  in  supplementary  proceedings  directing  that  the  defendant 
should  "pay  over  to  plaintiffs  attorney,  the  sum  of  $18,  being  money 
that  he  has  paid  out  and  disposed  of  since  the  order  made  by  me  on 
the   28th   day  of  April,  restraining  him  from   disposing  of  his  said 
property,  was  duly  served  on  him,  and  while  the  said  order  remained 
in  full  force  and  unrevoked,  and  that  in  default  of  payment  of  the  said 
money  as  aforesaid,  the  said  M.  be  committed  to  the  common  jail,"  <fec., 
— Held,  to  show  substantially  a  contempt,  and  the  infliction  of  a  fine ; 
and  sufficient  to  justify  defendant's  imprisonment.     Ib. 

4.  Judgment  having  been  rendered  for  the  plaintiff,  a  receiver,  directing 
certain  tenants  to  pay  their  rents  to  him ;  the  defendant,  having  heard 
that  the  plaintiff  had  recovered  judgment,  but  not  knowing  the  par- 
ticulars of  such  judgment,  collected  some  of  these  rents.     No  injunc- 
tion having  been  rendered,  the  judgment  not  having  been   actually 
entered,  and  the  defendant  expressly  denying  any  notice  of  its  terms, — 
Held,  that  he  could  not  be  punished  for  a  contempt.     N.  Y.  Superior 
Ct.,  Sp.  T.,  1860,  Hilliker  a.  Hathorne,  5  Bosw.,  710. 

5.  The  court  has  power  to  punish  a  corporation  for  a  wilful  disobedience 
of  the  order  of  the   court.      Supreme  Ct.,  Sp.  T.,  1860,  People  a. 
Albany  &  Vermont  R.  R.  Co.,  Ante,  171. 

6.  Where  a  railroad  company  were  enjoined  from  taking  up  or  removing 
their  road,  or  selling,  or  otherwise  disposing  of  the  iron  forming  the 
track  thereof, — Held,  that  their  omitting  to  interpose  to  prevent  third 
persons  from  removing  the  iron  of  the  track,  which  they  had  sold  to 
such  third  persons  before  the  injunction,  was  not  a  contempt.     Supreme 
Ct.,  Sp.  T.,  1860,  People  a.  Albany  &  Vermont  R.  R.  Co.,  Ante,  171. 

7.  The  provision  of  3  Rev.  Stat.,  5  ed.,  50,  §§  3,  5,  intends  that  the  order 
should  be  personally  served  on  the  accused  party,  but  the  court  may, 
on  special  grounds,  dispense  with  such  personal  service.    Supreme  Ct., 
Sp.  T.,  1861,  Pitt  a.  Davison,  Ante,  385. 

ATTACHMENT,  7  ;  JUDGMENT,  11. 

CONTRACTS. 

1.  In  an  action  by  a  vendor  to  recover  from  the  assignees  of  the  vendee 
personal  property,  on  the  ground  of  fraud  in  the  purchase,  it  is  suffi- 
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cient  for  the  plaintiff  to  produce  and  cancel  on  the  trial  the  notes 
received  by  him  in  payment  of  the  property. 

But  where  a  portion  of  the  notes  have  been  paid,  although  a  larger 
proportion  of  the  goods  have  been  disposed  of  and  cannot  be  recovered, 
nevertheless,  the  plaintiff,  in  order  to  rescind  the  contract  and  recover 
the  remaining  goods,  must  tender  the  money  so  received  by  him,  as 
•well  as  the  notes  remaining  in  his  hands  unpaid.  Supreme  Ct.,  1860, 
Stevens  a.  Hyde,  32  Barb.,  171. 

2.  A  note  was  made  by  one  party  and  indorsed  by  another,  for  the  bene- 
fit of  a  third  party.     It  was  made,  dated,  and  payable  within  this  State, 
and  taken  by  the  indorsee  into  the  State  of  Connecticut,  where  it  was 
first  negotiated  by  him  at  a  rate  of  discount  which,  by  the  law  of 
this  State,  would  render  the  note  void,  but  which,  by  the  law  of  Con- 
necticut, made  it  void  only  as  to  the  interest  reserved. 

Held,  that  the  contract  was  to  be  judged  by  the  law  of  the  State  of 
Connecticut,  and  the  holder  might  recover  thereon  in  the  courts  of  this 
State,  except  as  to  the  interest.  Supreme  Ct.,  1861,  Jewell  a.  Wright, 
Ante,  55. 

3.  A  resident  in  the  State  of  "Wisconsin  contracted  a  debt  in  New  York, 
for  which  he  there  executed  his  note,  payable  in  the  State  of  Illinois, 
whither  he  sent  it  and  procured  it  to  be  indorsed  by  a  resident  of  that 
State,  and  subsequently  the  maker  sent  it  by  mail  to  his  creditor  in 
New  York. 

Held,  that  the  contract  of  the  maker  was  to  be  performed  in  Illinois ; 
but  the  contract  of  the  indorser  was  to  be  performed  in  New  York, 
and  was  governed  by  the  laws  of  New  York.  Supreme  Ct.,  1861,  Lee 
a.  Selleck,  20  How.  Pr^  275. 

CONVERSION. 

1.  Where  a  tenant  is  dispossessed  for  non-payment  of  rent  by  an  officer, 
who,  by  the  directions  of  the  defendant,  prevents  him  from  removing 
his  movable  property,  this  is  a  conversion  of  such  property  on  the  part 
of  the  defendant.     Supreme  Ct.,  1860,  Moore  a.  Wood,  Ante,  393. 

2.  If  an  agent,  intrusted  with  a  security  for  collection,  receives  a  transfer 
of  property  in  payment  of  it,  with  the  intention  of  applying  such  prop- 
erty to  his  own  use,  and  concealing  from  his  principal  the  fact  that  he 
has  received  it,  and  actually  does  so  apply  the  property  and  conceal 
the  fact,  under  pretence  that  nothing  has  been  paid, — he  is  guilty  of  a 
conversion,  and  the  principal  is  entitled  to  recover  the  amount  of  the 
security  with  interest.     Supreme  Ct^  1859,  Ward  a.  Forrest,  20  How. 
Pr-  465. 
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3.  To  render  a  demand  and  refusal  equivalent  to  direct  proof  of  conver- 
sion, it  must  appear  that  the  defendant  was  in  actual  possession  at  the 
time  of  the  demand,  or  had  previously  parted  with  the  goods  fraudu- 
lently to  evade  a  demand,  or  for  his  own  benefit.     If  they  are  not  in 
his  possession  when  the  demand  is  made,  and  never  have  been,  he  can- 
not be  guilty  of  a  conversion,  actual  or  constructive.     Supreme  Ct., 
1860,  Andrews  a.  Shattuck,  32  Barb.,  396. 

4.  Proof  that  he  claimed  the  goods  as  his  property,  is  of  no  avail  in  the 
face  of  the  fact  that  they  are  not  and  have  not  been  in  his  posses- 
sion.   Ib. 

5.  Nor  is  he  estopped  by  the  giving  of  an  undertaking  to  the  sheriff  to 
prevent  the  delivery  of  the  property  by  the  sheriff  to  the  plaintiff,  at 
the  commencement  of  the  action.     Ib. 

6.  How  far  a  qualified  refusal  to  deliver  a  chattel  on  demand  is  to  be 
taken  as  a  conversion.     Thomson  a.  Sixpenny  Savings  Bank,  5  Bosw., 
294. 

CONVICTION. 

The  real  meaning  of  the  statute  (2  Rev.  Stat.,  702,  §  27), — allowing  the 
conviction  of  an  offence  in  any  degree  inferior  to  that  charged  in  the 
indictment, — is,  that  upon  an  indictment  charging  an  offence  of  which 
the  statute  has  prescribed  different  degrees,  the  inferior  degrees  being 
generic  to  the  superior,  and  the  indictment  containing  enough  to  ap- 
prise the  accused  of  the  lesser  charge,  if  the  evidence  be  insufficient  to 
convict  of  the  greater  offence  charged,  but  sufficient  to  convict  of  an 
inferior  degree  of  such  offence,  the  jury  may  find  the  accused  guilty  of 
such  inferior  offence,  or  of  an  attempt  to  commit  the  offence  charged. 
Such  a  finding  is  only  proper  where  the  act  proved  is  the  identical  act 
set%forth  in  the  indictment,  and  where  all  the  circumstances  descrip- 
tive of  the  inferior  degree,  of  which  the  accused  is  convicted,  are  par- 
cels of  the  offence  in  the  higher  degree,  and  are  contained  in  the  in- 
dictment. 

So  held,  where,  on  an  indictment  for  arson  in  the  first  degree,  the 
prisoner  was  convicted  in  the  court  below  of  the  third  degree  of  arson, 
in  wilfully  burning  goods  with  an  intent  to  prejudice  the  insurer.  Judg- 
ment reversed.  Ct.  of  Appeals,  1860,  Dedieu  a.  The  People,  22 
N.  T.  (8  Smith),  178. 

CORONER'S  INQUEST. 

A  coroner  cannot  hold  a  second  inquest  on  a  body,  unless  the  first  was 
absolutely  void,  or  has  been  regularly  set  aside.  Supreme  Ct.,  Cham- 
bers, 1860,  People  a.  Budge,  4  Park.  Cr^  519. 
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CORPORATION. 

CAUSE   OF   ACTION,  4 ;    MANUFACTURING    CORPORATION  ;    MUNICIPAL 

CORPORATION. 

COSTS. 

1.  That  the  rule  that  a  party  in  whose  favor  a  verdict  is  set  aside,  on 
account  of  an  error  committed  by  the  jury,  must  pay  the  costs  of  the 
trial,  is  too  well  settled  to  be  discussed  on  principle.     Harris  a.  Pana- 
ma R.  R.  Co.,  5  £oswn  312. 

2.  Where  the  verdict  is  against  the  evidence,  and  a  new  trial  is  granted 
for  the  error  of  the  jury,  the  party  applying  for  the  new  trial  must  pay 
costs.     Supreme  Ct.,  1861,  North  a.  Sargent,  20  ffow.Pr.,  519. 

3.  The  filing  of  the  agreement  and  entry  of  the  order  to  refer  a  claim 
against  the  estate  of  a  decedent,  is  equivalent  to  a  voluntary  appear- 
ance on  the  part  of  the  claimant ;  and  if  he  fails  to  recover,  he  is 
liable  for  costs  as  in  an  action,  as  much  as  other  parties  in  actions. 
Supreme  Ct^  1860,  Munson  a.  Howell,  Ante,  77. 

4.  Section  317  of  the  Code  does  not  alter  this  rule,  except  so  far  as  to 
allow  the  prevailing  party  to  recover  disbursements.     Ib. 

5.  In  an  action  in  which  a  warrant  of  attachment  has  been  issued,  if  the 
action  is  settled  before  judgment,  upon  an  agreement  to  pay  the  debt 
and  costs,  the  plaintiff  is  entitled  to  the  allowance  prescribed  by  §  308 
of  the  Code,  in  addition  to  the  regular  costs.     Supreme  Ct.t  1857, 
Gelpeck  a.  Leather  Cloth  Co.,  Ante,  361,  note. 

6.  As  to  what  is  a  difficult  and  extraordinary  case  within  the  meaning  of 
section  309  of  the  Code.    Woods  a.  Illinois  Central  R.  R.  Co.,  20 
How.  Pr.,  285. 

«.  7.  Allowances,  in  addition  to  the  taxable  costs,  under  the  provisions  of 
the  Code,  cannot  be  made  upon  an  order  disposing  of  surplus  funds 
arising  on  foreclosure  of  a  mortgage ;  but  the  court  has  authority  to 
.  allow  to  the  parties  a  suitable  compensation  foe  costs  and  disburse- 
ments, to  be  paid  out  of  the  funds.  Supreme  Ct.,  Chambers,  1861, 
N.  Y.  Life  Ins.  &  Trust  Co.  a.  Vanderbilt,  Ante,  458. 

8.  Double  costs  of  officers  are  not  repealed  by  the  Code.     Supreme  Ct., 
Sp.  T.,  1861,  People  a.  Colborne,  20  How.  Pr.,  578. 

9.  The  defendant,  as  county  treasurer,  was  charged  in  an  alternative 
mandamus,  that  it  was  his  duty  as  such  officer,  in  the  accounts  kept 
by  him  with  the  several  towns  in  his  county,  respectively,  to  charge 
them  respectively  with  certain  portions  of  money  paid  by  the  super- 
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intendent  of  the  poor  of  said  county  for  the  support  of  the  poor  of 
such  towns,  as  required  by  statute ;  and  the  writ  also  charged  that, 
"  whereas,  you,  in  disregard  and  neglect  of  the  statute  in  such  case 
made  and  provided,  have  charged,  &c."  (setting  forth  how  otherwise 
such  charges  were  made).  "  Now  we,  therefore,"  &c.,  "  do  command 
you,  that  immediately  after  the  receipt  of  this  writ,  you  charge,"  &c., 
"  or,  that  you  show  cause,"  &c. 

Held,  that  this  was  a  charge  for  and  concerning  his  omission  to  do 
his  duty,  and  within  the  spirit  as  well  as  the  letter  of  the  statute  giv- 
ing officers  double  costs  in  such  cases.  Ib. 

10.  On  an  attachment  under  227  of  the  Code,  which  is  served  by  notify- 
ing the  debtors  of  the  defendant,  if  the  proceeding  is  compromised  be- 
tween the  defendant  and  his  creditor,  the  sheriff  is  entitled  to  his  com- 
missions on  such  sum  as  the  defendant  pays,  although  it  does  not  come 
to  the  hands  of  the  sheriff.     Supreme  Ct.,  Sp.  T.,  1861,  Trenor  a. 
Fuchin,  Ante,  136. 

11.  On  an  attachment  under  the  Code,  if  the  attached  property  is  not 
sold,  the  sheriff  is  not  entitled,  as  matter  of  right,  to  poundage.     Su- 
preme Ct.,  Chambers,  1861,  Alburtis  a.  Dudley,  Ante,  361. 

12.  He  cannot  tax  in  such  case,  as  matter  of  right,  more  than  eighty-two 
cents.     Ib. 

13.  Five  dollars  for  levying,  and  two  dollars  per  day  for  keeper's  fees,  is 
ample  reasonable  compensation  for  the  sheriff's  services,  in  those  re- 
spects, in  executing  an  attachment. 

So  held,  where  the  property  attached  was  personal,  and  nothing 
appeared  showing  that  the  sheriff  was  put  to  any  trouble  or  expense, 
further  than  sending  a  subaltern  to  the  store  to  take  and  remain  in 
charge ;  and  it  did  not  appear  that  there  was  any  difficulty  in  finding 
or  getting  possession  of  the  property.  Ib. 

14.  The  referees  appointed  by  the  county  judge  to  review  an  order  of 
commissioners  of  highways,  touching  the  laying  out  of  a  highway,  are 
not  a  court  within  section  318  of  the  Code,  and  no  costs  can  be  al- 
lowed to  the  prevailing  party  on  appeal  from  their  decision.     Supreme 
Ct.,  1860,  People  on  rel.  Harvey  a.  Heath,  20  How.  Pr.,  304. 

15.  Where  an  assignee  for  the  benefit  of  creditors  purchases  a  part  of 
the  assigned  property  at  the  assignee's  sale,  and  a  resale  is  ordered  by 
decree  of  the  court,  the  costs  of  obtaining  such  a  resale  are  properly 
chargeable  to  the  trustee  who  has  occasioned  them.     Supreme  Ct., 
1860,  Duffy  a.  Duncan,  32  Barb.,  587. 

16.  But  where  the  good  faith  of  assignees  in  defending  the  assigned 
property  is  not  impeached,  the  costs  will  be  allowed  out  of  the  estate. 
Ib. 
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17.  The  cases  on  the  question  of  the  liability  of  executors  and  administra- 
tors for  costs  on  reference  of  disputed  claims — collected.    Ante,  77,  note. 

18.  Where  a  party  duly  subpoenas  his  witnesses  to  attend  the  trial  of  a 
cause,  and  pays  them  their  legal  fees  for  travel  and  one  day's  attend- 
ance, he  is  entitled,  on  taxing  his  costs  in  the  action,  to  have  such  fees 
taxed  in  the  costs,  although  the  witnesses,  after  going  a  part  of  the 
distance,  were  informed  that  the  court  would  not  be  held,  and,  in  con- 
sequence, returned  home.     Supreme  Ct.,  Sp.  T.,  1861,  Roth  a.  Meads, 
20  How.  Pr.,  287. 

19.  A  party,  upon  making  the  necessary  proof  that  he  attended  the  trial 
only  as  a  witness,  and  not  in  any  respect  as  a  party,  should  be  allowed 
witness-fees  for  his  travel  and  attendance.     Jf.  Y.  Superior  Ct.,  Sp.  2% 
1861,  Bronner  a.  Frauenthal,  Ante,  183. 

20.  The  affidavit  of  the  party  claiming  witness-fees  for  his  own  attend- 
ance as  a  witness  in  his  own  behalf,  should  be  required  in  all  cases,  in 
addition  to  any  other  proof,  that  he  attended  solely  as  witness,  that 
may  be  offered ;  for  no  one  but  the  party  himself  can  swear  positively 
or  conclusively  to  the  fact  that  he  was  not  attracted  by  his  interest  in 
the  cause  to  attend  at  the  trial.     His  own  affidavit  should  be  deemed 
sufficient ;  but  that  ought  not  to  be  dispensed  with.     Ib. 

21.  Where  there  are  several  defendants,  who  make  separate  defences, 
and  each  succeeds,  each  is  presumptively  entitled  to  a  full  bill  of  costs, 
unless  it  appears  that  the  defences  were  severed  for  the  sake  of  costs, 
and  of  oppressing  plaintiff.     N.  Y.  Superior  Ct^  1861,  Bridgeport  In- 
surance Co.  a.  Wilson,  Ante,  209. 

22.  That  it  is  no  ground  to  vacate  a  judgment  for  costs  entered  by  the 
defendant,  that  the  costs  were  not  taxed,  when  the  costs  were  on  notice 
retaxed,  and  the  judgment  corrected  accordingly.     Supreme  Ct.,  Sp. 
T.,  1860,  Henry  a.  Bow,  20  How.  Pr.,  215. 

23.  Section  third  of  the  act  relative  to  special  proceedings  (Laws  of  1854, 
593), — allowing  costs  in  special  proceedings  and  on  all  appeals  there- 
from,— does  not  authorize  costs  on  appeals  other  than  from  the  special 
term.     Supreme  Ct.,  1860,  People  on  rel.  Harvey  a.  Heath,  20  How. 
Pr.,  804. 

24.  A  term-fee  of  $10  can  be  taxed  for  every  term  during  which  a 
motion  for  a  new  trial  on  a  case  is  on  the  special-term  calendar,  and 
not  necessarily  reached  or  postponed.      Supreme  Ct.,  Sp.  T.,  1861, 
Malam  a.  Simpson,  Ante,  225. 

25.  In  adjusting  costs  in  street  cases,  the  bill  must  set  forth  the  items 
and  particular  services  charged.     Supreme  Ct.,  Chambers,  1861,  Cen- 
tral Park  Case,  Ante,  107. 

ATTORNEY,  4 ;  INSANE  PERSONS. 
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COUNTER-CLAIM. 

1.  A  counter-claim  must  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  plaintiff,  and  must  be  judged  by  the  same  rules  as  a 
complaint.     N.  Y.  Superior  Ct.,  1859,  Merritt  a.  Millard,  5  Bosw.,  645. 

2.  In  order  to  sustain  a  counter-claim,  the  right  of  the  plaintiff  to  claim, 
and  the  right  of  the  defendant  to  counter-claim,  must  be  reciprocal. 
N.  Y.  Superior  Ct.,  1861,  Mayor,  <fcc.,  of  N.  Y.  a.  Parker  Vein  Steam- 
ship Co.,  Ante,  300. 

3.  Where  a  counter-claim  is  alleged  in  the  answer  as  a  tort,  there  can  be 
no  recovery  upon  it  as  upon  contract.     Ib. 

4.  In  an  action  by  the  assignee  of  a  partner  against  his  copartners  for  a 
balance  due  on  a  partnership  accounting,  the  defendants  cannot  set  up 
as  a  counter-claim  any  injury  caused  to  them  by  the  fraud  of  the 
plaintiff's  assignor,  in  a  matter  unconnected  with  the  partnership  affairs. 
Such  a  cause  of  action  is  not  one  existing  against  the  plaintiff.    N,  Y. 
Superior  Ct.,  1859,  Boyd  a.  Foot,  5  Bosw,,  110. 

5.  In  an  action  on  a  bond  for  rent  upon  a  lease,  the  defendants  cannot 
set  up  as  a  counter-claim  a  demand  against  the  plaintiff  for  removing 
from  the  demised  premises  fixtures  placed  there  by  the  tenant,  one  of 
the  defendants,  but  which  the  lease  did  not  in  terms  give  the  right  to 
place  there  or  the  privilege  to  remove.     Such  a  demand  does  not  arise 
out  of  the  contract  or  transaction  which  is  the  foundation  of  the  plain- 
tiff's demand.     N.  Y.  Superior  Ct.,  1861,  Mayor,  &cn  of  N.  Y.  a. 
Parker  Vein  Steamship  Co.,  Ante,  300. 

6.  In  an  action  by  receiver  to  reach  things  in  action  of  tne  debtor  held 
by  the  defendant,  the  answer  denied  the  plaintiff's  right  thereto,  be- 
cause there  were  moneys  due  the  defendant  for  which  he  held  such 
assets  as  security.    Held,  that  this  did  not  constitute  a  counter-claim, 
and  the  fact  that  the  plaintiff  did  not  reply  to  the  answer  did  not  entitle 
the  defendant  to  the  allowance  of  the  claims  against  the  debtor  which 
he  had  set  up  in  the  answer.     Supreme  Ct.,  1861,  Tyler  a.  Whitney, 
Ante,  465. 

7.  If,  on  a  reference  in  such  a  case,  the  referee  determines  against  the 
defendant's  claims,  the  defendant  must  except  to  the  report,  if,  upon 
the  appeal,  he  would  have  a  review  of  the  errors  of  thetreferee  in  this 
respect.    Ib.  • ' 

COUNTY. 

1.  Whenever  services  have  been  rendered  which  are  beneficial  to  a  county, 
and  no  specific  compensation  is  provided  by  law,  they  may  be  deemed 
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COURT   OF   APPEALS. 


\ 


contingent  charges,  of  the  allowance  of  which  the  supervisors  are  the 
sole  judge,  unless  the  Legislature  itself  provides  for  it.  Supreme  Ct., 
1861,  People  a.  Haws,  Ante,  204. 

2.  The  fees  of  a  sheriff  for  services  in  actions  brought  for  the  benefit  of 
the  metropolitan  police  fund,  or  the  treasury  of  the  State,  are  not  county 
charges.     Supreme  Ct.,  Chambers,  1861 ;  People  a.  Haws,  Ante,  192. 

3.  The  fees  of  a  sheriff  for  services  in  actions  brought  for  the  commission- 
ers of  excise  of  this  county,  are  county  charges.     Ib. 

COUNTY  CLERK. 

1.  Clerks  of  counties  are,  by  virtue  of  their  offices,  made  clerks  of  the 
Supreme  Court  [Laws  of  1847,  ch.  280,  §  65  ;  Code,  §  311 ;  18  Barb., 
469],  and  they  have  power  to  adjust  costs  of  a  proceeding  by  manda- 
mus.    Supreme  Ct.,  Sp.  T.,  1861,  People  a.  Colborne,  20  How.  Pr., 
378. 

2.  The  county  clerk  has  no  authority  to  tax  costs  in  street  cases.     Su- 
preme Ct^  Chambers,  1861,  Central  Park  Case,  Ante,  107. 

COUNTY  JUDGE. 

1.  County  judges  authorized  to  designate  days  for  the  attendance  of  petit 
jurors  at  County  Courts  and  Courts  of  Sessions.     Laws  of  1861,  14,  ch.  8. 

2.  A  county  judge  who  has  granted  an  order  in  an  action  in  the  Su- 
preme Court, — e.  g.,  an  order  of  arrest, — has  no  power  to  vacate  it  on 
notice.     Supreme  Ct.,  1860,  Rogers  a.  McElhone,  Ante,  292. 

APPEAL,  12. 

COURT. 
COSTS,  14. 

COURT  OF  APPEALS. 

1.  Only  such  questions  of  law  as  were  properly  raised  by  exceptions  in 
the  court  below  can  be  reviewed  in  the  Court  of  Appeals.     Ct.  of  Ap- 
peals, 1860,  Ingersoll  a.  Bostwick,  22  N.  T.  (8  Smith],  425. 

2.  The  Court  of  Appeals  will  not  inquire  whether  witnesses  were  or  were 
not  competent,  when  the  facts  to  which  they  testified  were  established 
by  other  unobjectionable  evidence.     Ct.  of  Appeals,  1860,  Sohenck  a. 
Dart,  22  N.  T.  (8  Smith),  420. 

APPEAL. 


NEW  YORK:  1861.  523 


COURT  OF  SESSIONS. 

1.  Proceedings  in  any  Court  of  Sessions,  except  in  the  city  or  county  of  New- 
York,  in  which  the  county  judge  shall,  for  any  cause,  be  incapable  of  act- 
ing, the  Court  of  Sessions  shall,  by  rule,  transfer  to  the  Court  of  Over  and 
Tertniner,  which  shall  have  the  same  jurisdiction  that  Courts  of  Sessions 
have  in  such  cases.     Laws  0/1861,  172,  ch.  96,  §  1.    If  either  of  the  jus- 
tices of  the  sessions  shall,  for  any  cause,  be  disqualified  to  act  therein,  the 
county  judge  shall  designate  some  other  justice  of  the  peace  of  the  county 
as  a  member  of  the  court,    /ft.,  §  2. 

2.  The  Court  of  Sessions  cannot  order  a  nolle  prosequi  to  be  entered  on 
an  indictment  pending  therein  for  an  offence  which  it  has  not  juris- 
diction to  try.    [Limiting  19  Wend.,  201.]     Supreme  Ct.,  1860,  People 
o.  Porter,  4  Park.  Cr^  524. 

3.  That  court  cannot  try  a  charge  of  rape.     [2  Rev.  Stat.,  208 ;  19 
Wend.,  192.]     Ib. 

LARCENY. 

CREDITOR'S  ACTION. 

1.  No  action  can  be  maintained  by  a  creditor  to  set  aside  a  conveyance 
of  land  by  his  debtor  as  fraudulent,  until  he  has  not  only  recovered 
judgment,  but  issued  execution  against  the  land.     [Reviewing  many 
cases.]     N.  Y.  Superior  Ct.,  1859,  McCullough  a.  Colby,  5  Eosw., 
477. 

2.  The  complaint,  in  such  an  action,  must  allege  the  issuing  of  an  execu- 
tion, or  it  states  no  cause  of  action.     Ib. 

3.  Although  an  execution  be  issued  after  the  commencement  of  the  ac- 
tion, the  fact  cannot  avail  the  plaintiff  in  any  way,  and  an  amendment 
to  his  complaint,  for  the  purpose  of  alleging  it,  cannot  be  allowed.  Ib. 

CRIMINAL  LAW. 

ACQUITTAL  ;  ARREST,  23  ;  COMMITMENT  ;  CONVICTION  ;  CORONER'S  IN- 
QUEST ;  COURT  OF  SESSIONS  ;  DEMURRER,  3,  4 ;  ERROR  ;  EVIDENCE, 
13,  19,  24;  FINK;  FORMS;  INDICTMENT;  JURY;  LARCENY;  NEW 
TRIAL  ;  NOLLE  PROSEQUI  ;  RECOGNIZANCE  ;  TRIAL. 

DEFAULT. 

Where,  after  defendant  has  appeared  by  attorney,  the  plaintiff  obtains  a 
consent  from  the  defendant  in  person  for  a  discontinuance,  and  fails 
to  notify  the  attorney,  or  to  enter  an  order  for  discontinuance,  a  de- 
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fault  taken  by  such  attorney  will  not  be  set  aside  except  upon  payment 
of  costs.  N.  T.  Superior  Ct.t  Sp.  T^  1861,  Pilger  a.  Gore,  Ante, 
244. 

APPEAL,  32. 

DEFENCES. 

1.  Where  the  plaintiff  does  not  bring  before  the  court  the  requisite 
parties  to  enable  defendant  to  avail  himself  of  an  equitable  defence,  so 
that  the  court  may  adjudicate  finally  upon  all  the  questions  in  contro- 
versy, the  defendant  may  commence  a  new  action  in  the  nature  of  a 
cross-suit,  and  bring  in  the  requisite  parties  for  full  affirmative  relief 
in  equity ;  and  the  plaintiff  in  the  first  action  cannot  set  up  in  answer 
to  the  second  action,  in  bar,  a  former  suit  pending  for  the  same  cause, 
because  the  parties  are  not  the  same.     Supreme  Ct.,  1861,  Auburn 
City  Bank  a.  Leonard,  20  How.  Pr.,  193. 

2.  In  such  a  case,  the  court  will  grant  a  stay  of  proceedings  in  the  first 
action,  where  it  is  not  clear  from  the  pleadings  that  they  would  dis- 
miss the  complaint  in  the  second  action  for  insufficiency,  on  the  trial, 
or  sustain  a  demurrer  to  it ;  but  the  stay  may  be  on  condition  that 
both  actions  be  referred  to  the  same  referee,  and  tried  together.     Ib. 

3.  Where  a  sheriff,  acting  under  an  attachment  issued  as  »  provisional 
remedy  under  the  Code  before  judgment,  has  seized  property  claimed 
by  a  third  party  under  an  assignment  from  the  defendant  in  the  attach- 
ment, and  judgment  has  been  subsequently  recovered  in  such  action 
against  the  defendant,  the  sheriff  and  the  plaintiff  in  the  attachment 
may  show,  in  defence  of  an  action  against  them  to  recover  the  prop- 
erty, that  the  alleged  assignment  was  fraudulent  and  void.     Supreme 
Ct.,  1861,  Schlussel  a.  Willet,  Ante,  397. 

4.  Where   such  judgment   was   not  recovered   until   after  the   action 
brought  to  recover  the  property  was  at  issue,  and  the  fact  was  not  set 
up  by  pleading,  but  it  appeared  that  the  plaintiff  was  aware  of  its  ex- 
istence, and  on  the  trial  admitted  the  fact, — Held,  that  the  omission  to 
plead  the  fact  might  be  disregarded  as  an  immaterial  variance.     Ib. 

5.  A  sheriff  who,  acting  under  a  warrant  of  attachment  issued  as  a  pro- 
visional remedy  under  ohe  Code,  in  an  action  before  judgment,  has 
seized  property  claimed  by  the  vendee  under  an  assignment  from  the 
defendant  in  the  attachment,  and  who  has  subsequently,  upon  &  judg- 
ment recovered  in  the  attachment-action,  and  execution  issued  thereon, 
sold  the  attached  property,  may,  in  defence  of  an  action  against  him 
by  such  vendee  to  recover  the  value  of  the  property,  plead  and  prove 
these  facts,  and  that  the  alleged  assignment  was  fraudulent  and  void 
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DEFENCES . 


as  against  the  attaching  creditor.     Supreme  Ct.,  1861,  Jacobs  a.  Rein- 
sen,  Ante,  390. 

6.  But  such  defence  must  be  pleaded.     If  the  judgment  is  not  set  up  in 
the  answer,  it  cannot  be  proved.     Tb. 

7.  To  an  action  brought  to  recover  the  value  of  property  wrongfully 
taken,  and  not  merely  damages  for  a  trespass,  title  in  the  defendant  at 
the  time  of  commencing  the  action  is  a  complete  defence.     Ib. 

8.  In  any  action,  it  would  be  material  on  the  question  of  damages.     Ib. 

9.  In  an  action  upon  a  policy  of  insurance,  it  is  no  defence  to  show  that 
the  insured  sold  his  interest  in  the  property  after  the  injury  had  been 
suffered,  which  eventually,  though  after  such  sale,  resulted  in  its  de- 
struction.    N.  Y.   Superior  Ct.,  1859,  Crosby  a.  New  York  Mutual 
Ins.  Co.,  5  Bosw.,  369. 

10.  It  is  no  defence  to  an  action  upon  a  policy  of  insurance  that  the  in- 
sured had,  before  the  loss,  agreed  to  sell,  and  since  the  commencement 
of  the  action  had  actually  sold,  the  property  insured.    N.  Y.  Superior 
Ct.,  1859,  Shotwell  a.  Jefferson  Ins.  Co.,  5  Bosw.,  247. 

11.  It  is  a  good  defence  to  an  action  against  a  surety  in  a  recognizance, 
that  it  was  taken  on  an  illegal  arrest  of  the  principal.    [17  Pick.,  152 ; 
Theobald,  2,  207;    3  McLean,  158.]     Supreme  Ct.,  1858,  People  a. 
Shaver,  4  Park.  Or*,  45. 

12.  In  an  action  on  a  promissory  note,  the  defence  was,  that  the  note 
was  made  in  violation  of  the  usury  laws  of  a  foreign  State.     By  those 
laws  the  contract  was  declared  not  to  be  avoided,  but,  by  way  of  penalty 
for  a  violation,  a  forfeiture  of  three  times  the  excess  of  interest  reserved 
•was  to  be  allowed  in  an  action  on  the  contract ;  or,  if  paid,  to  be  re- 
covered back.    Held,  that  the  defendant  could  not,  in  this  State,  avail 
himself  of  the  penalty,  even  by  way  of  defence.     N.  Y.  Com.  PL, 
1861,  Willis  a.  Cameron,  Ante,  245. 

13.  In  an  action  for  money  received  for  the  plaintiff's  use,  the  fact  that 
it  was  paid  in  fulfilment  of  an  illegal  contract  between  the  plaintiff  and 
the  party  who  paid  it,  is  no  defence,  if  the  defendant  did  not  know  the 
nature  of  the  contract  at  the  time  he  received  the  money.     [1  Bos.  <fe 
Pul.,  3  ;  1  Bail.,  316  ;  11  Wheat.,  258  ;  5  Seld.,  73.]     N.  Y.  Superior 
Ct.,  1859,  Merritt  a.  Millard,  5  Bosw.,  645. 

14.  Defence  of  special  contract,  not  to  be  liable  for  ordinary  neglect, — 
Held,  valid,  on  behalf  of  a  common  carrier  of  passengers.    Boswell  a. 
Hudson  River  R.  R.  Co.,  5  Bosw.,  699. 

ACCOUNTING,  2 ;  ADVERSE  POSSESSION ;  AFFIRMATIVE  RELIEF;  ANSWER. 
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DEMURRER. 


DEMAND  BEFORE  ACTION. 

1.  In  order  to  maintain  an  action  for  the  recovery  of  goods  fraudulently 
obtained  from  the  plaintiff,  where  he  has  received  nothing  towards 
their  purchase,  and  has,  therefore,  nothing  to  restore,  all  that  is  neces- 
sary to  do  to  entitle  him  to  reclaim  his  property  is  to  assert  the  right 
to  rescind  the  contract  for  fraud,  and  to  demand  the  goods.     Supreme 
Cft,  1860,  Bliss  a.  Cottle,  32  Barb.,  322. 

2.  Such  a  demand,  however,  must  be  made  before  the  commencement 
of  the  action,  which  cannot  be  maintained  upon  a  demand  involved 
merely  in  the  commencement  of  the  action  itself. 

A  subsequent  ratification  of  a  demand,  made  previously  to  suit 
brought,  by  one  unauthorized  to  make  it,  is  not  sufficient  to  sustain  the 
action.  Ib. 

CAUSE  OF  ACTION,  10,  11 ;  CONVERSION;  EVIDENCE,  26. 

DEMURRER. 

1.  A  demurrer  to  any  pleading  admits  the  facts  stated  in  it,  for  the  pur- 
poses of  the  entire  case.     After  decision  thereon,  the  party  may,  by  the 
special  permission  of  the  court,  withdraw  his  demurrer  and  take  issue 
upon  the  facts.     But  while  the  demurrer  remains  upon  the  record,  the 
facts  admitted  by  it  cannot  be  controverted, — so  far,  that  is,  as  the 
particular  series  of  pleadings  is  concerned  which  terminate  in  the  de- 
murrer.    If  there  are  other  issues  involving  the  same  facts,  they  are 
not  affected  by  the  demurrer. 

Accordingly,  where,  to  a  defence  of  the  Statute  of  Limitations,  the 
plaintiff  replied  successive  absences  of  the  defendant  from  the  State, 
and  defendant's  demurrer  to  it  was  overruled,  with  liberty  to  withdraw 
it  upon  terms,  but  he  went  to  trial  without  complying  with  those 
terms, — Held,  that  the  reply  was  admitted,  and  no  evidence  was  re- 
quired of  the  facts  therein  stated.  Ct.  of  Appeals,  1860,  Cutler  a. 
Wright,  22  N.  Y.  (8  Smith),  472. 

2.  Substantial  and  radical  defects  in  a  complaint  may  be  reached  under 
the  general  allegation  in  a  demurrer  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.     Supreme  Ct.,  1861,  Spear  a. 
Downing,  Ante,  437. 

3.  The  rule  that,  on  demurrer,  the  party  committing  the  first  fault  shall 
have  judgment  rendered  against  him,  applies  to  criminal  as  well  as 
civil   actions.     Buffalo  Superior  Ct.,  1854,  People  a.  Krummer,  4 
Park.  Cr    217. 
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DISCOVERY   AND   INSPECTION. 


4.  An  indictment  for  obtaining  money  by  false  pretences  charged  that 
the  defendant  obtained  the  money  of  C.  D.  from  A.  B.,  without  show- 
ing how  the  money  came  to  belong  to  C.  D.  On  demurrer  to  a  plea 
to  this  indictment,  the  latter  was  held  bad,  and  judgment  given  for  the 
defendant.  Ib. 

DEPOSITION. 

1.  An  order  for  taking  the  testimony  of  a  non-resident  witness  de  bene 
esse,  under  the  statutes  of  1844  (p.  476)  and  1846  (p.  408),  is  void,  if 
entitled  in  the  Court  of  General  Sessions,  before  any  indictment  has 
been  found.     [8  Barb.,  545;  3  Den.,  54;   12  Johns.,  460.]     CL  of 
Sessions,  1860,  People  a.  Ward,  4  Park.  Cr.,  5,  6. 

2.  Under  an  order  for  the  examination  of  a  witness  conditionally,  pur- 
suant to  2  Rev.  Stat.,  391,  392,  where  the  adverse  party  had  notice  of 
the  examination,  and  appeared  aud  cross-examined  the  witness,  though 
objecting  that  the  power  to  take  the  examination  was  exhausted  by  a 
previous  notice  of  examination,  and  a  failure  of  the  moving  party  to 
proceed  with  the  examination, — Held,  that  the  deposition  thus  taken 
became  effectual  proof  in  the  cause.     Supreme  Ct^  1861,  Rushmore 
a.  Hall,  Ante,  420. 

DISCOVERY  AND  INSPECTION. 

1.  An  order  (Code,  §  388)  granting  an  inspection  or  copy  of  books,  pa- 
pers, and  documents  relating  to  the  merits  of  the  suit,  rests  in  the  dis- 
cretion of  the  judge ;  and  the  court  will  not,  on  appeal,  review  the 
question  whether,  under  all  the  circumstances,  the  case  was  a  proper 
one  for  the  exercise  of  the  power.     Supreme   Ct»  1861,  White  a. 
Munroe,  Ante,  357. 

2.  In  an  action  to  recover  money  received  by  the  defendant  as  agent  or 
factor  of  the  plaintiff,  an  inspection  of  the  defendant's  books  was  asked 
by  the  plaintiff,  to  enable  him  to  frame  his  complaint. 

Held,  1.  That  the  defendant  must  render  a  sworn  account  from  the 
time  of  the  last  account  rendered  by  him  before  the  action  was  com- 
menced, or  deposit  with  the  clerk  such  of  his  books  as  contained  the 
items  of  such  account. 

2.  That  no  discovery  could  be  allowed  for  the  purpose  of  contra- 
dicting the  accounts  already  rendered.  N.  Y.  Superior  Ct.,  Sp.  T^ 
1860,  Ruberry  a.  Binns,  5  Bosw.,  685. 
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DISMISSAL  OF  COMPLAINT. 

1.  The  dismissal  of  the  complaint,  under  the  Code  of  Procedure,  in  an 
action  in  the  nature  of  what  were  formerly  termed  common-law  ac- 
tions, is  identical  with  a  nonsuit  under  the  former  practice.     Supreme 
Ct.,  1861,  Coit  a.  Bland,  Ante,  462. 

2.  Such  a  dismissal  is  no  bar  to  a  subsequent  action  for  the  same  cause. 
Ib. 

DISTBICT  COURT. 

In  summary  proceedings  to  recover  lands,  the  justice  of  a  district  court 
in  the  city  of  New  York  has  no  power  to  summon  talesmen  to  form  a 
jury.  The  act  of  185Y,  authorizing  such  justices  to  cause  talesmen  to 
be  summoned  when  necessary  to  complete  a  jury  for  the  trial  of  an 
issue  of  fact  in  an  action  pending  in  said  court,  has  no  application  to 
such  proceedings,  which  are  not  actions.  Supreme  Ct.,  1860,  Miner 
a.  Burling,  32  Barb.,  540. 

DIVORCE. 
ALIMONY. 

v  EJECTMENT. 

1.  Every  judgment  in  an  action  of  ejectment  shall  be  conclusive  as  to  the 
title  established  in  such  action,  upon  the  party  against  whom  the  same  is 
rendered,  and  against  all  persons  claiming  from,  through,  or  under  such 
party,  by  title  accruing  at  the  commencement  of  such  action,  subject  to 
the  exceptions  hereinafter  contained.    2  Rev.  Stat.,  309,  §  36 ;  as  amended, 
Laws  0/1861. 

2.  The  provisions  of  the  Revised  Statutes  (2  Rev.  Stat.,  309,  §§  36- 
38),  declaring  and  restricting  the  force  and  effect  of  judgments  in  ac- 
tions of  ejectment,  have  not  been  repealed  by  the  Code.     Supreme  Ct^ 
1861,  Thompson  a.  Sherrard,  Ante,  427. 

3.  In  such  actions,  the  plaintiff,  on  recovering  judgment  for  the  posses- 
sion of  real  property,  is  not  entitled  to  recover  of  course,  as  damages 
for  the  unlawful  withholding  of  possession,  the  precise  rents  received 
from  the  property.     Ib. 

ERROR. 

1.  Generally,  the  question  in  a  court  of  review  is,  whether  the  judg- 
ment of  the  subordinate  tribunal  was  erroneous  when  pronounced  upon 
the  law  as  it  then  stood.  This,  it  seems,  is  so  upon  appeals  arising 
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under  the  Code.  But  on  a  writ  of  error  under  the  common  law  and 
the  Judiciary  Act  of  1847,  the  Court  of  Appeals  will  reverse  the  judg- 
ment, although  the  court  below  did  not  err  in  pronouncing  it,  if  from 
a  subsequent  change  in  the  law  it  is  evident  that  the  judgment  ought 
not  to  stand  or  be  executed. 

So  held,  where,  .on  an  indictment  for  murder,  the  law  imposing  and 
prescribing  the  penalty  therefor  was  repealed  subsequent  to  the  judg- 
ment in  the  court  below.  Ct.  of  Appeals,  1860,  Hartung  a.  People,  22 
N.  Y.  (8  Smith),  95. 

2.  In  criminal  cases,  the  Court  of  Appeals  is  bound,  under  act  of  1855, 
to  review  the  case  upon  the  facts,  and  to  order  a  new  trial,  if,  for  any 
reason,  justice  requires  it.     Sanchez  a.  People,  22  N.  Y.  (8  Smith), 
147. 

3.  Where  a  prisoner  is  convicted  in  the  sessions  of  an  offence,  and  sen- 
tenced as  for  a  greater  offence,  the  Supreme  Court,  on  a  writ  of  error, 
can  only  reverse  the  judgment,  and  can  neither  give  the  proper  judg- 
ment, nor  send  the  case  back  to  the  sessions.     [3  Den.,  91 ;  4  Mete., 
354;  23  Pick.,  404;  2  Camp.,  646.]     Supreme  Ct.,  1859,  O'Leary  a. 
People,  4  Park.  Cr.,  187. 

4.  The  return  to  a  writ  of  error  brings  before  the  court  the  indictment, 
all  pleas  thereto,  whether  general  or  special,  the  proceedings  thereon, 
and  the  bill  of  exceptions ;  and  all  these  matters  are  open  to  review. 
Supreme  Ct.,  1860,  Grant  a.  People,  4  Park.  Cr.,  527. 

APPEAL,  36. 

ESCAPE. 

1.  Where  a  prisoner  who  has  given  bonds  for  the  limits  is  arrested,  by 
authority  of  law,  within  the  limits, — e.  g.,  by  the  sergeant-at-arms  of 
the  House  of  Representatives,  under  a  warrant  issued  by  the  House, — 
and  is  carried  off  the  limits  against  his  will  and  without  his  consent, 
and  after  his  release  from  such  arrest  he  returns  as  soon  as  practicable, 
such  absence  is  not  an  escape  for  which  the  sheriff  is  liable.     N.  Y. 
Superior  Ct,.  1861,  Wickelhausen  a.  Willett,  Ante,  319. 

2.  The  insolvency  of  the  debtor  is  no  bar  to  an  action  against  a  sheriff, 
founded  on  2  Rev.  Stat.,  437,  §  63,  for  the  debtor's  escape.     Supreme 
Ct^  1861,  Barnes  a.  Willett,  Ante,  448. 

3.  It  is  erroneous  in  such  an  action  to  set  up  in  the  answer  the  insolvency 
of  the  debtor,  in  mitigation  of  damages.     Ib. 

VOL.  XIL— 34 
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EXAMINATION    OF   PARTIES. 


ESTOPPEL. 

1.  The  drawer  or  payee  of  negotiable  paper,  who  has  obtained  an  ac- 
commodation acceptance,  or  indorsement,  has  not  an  implied  authority 
to  represent  that  it  is  business  paper ;  and  the  maker  or  acceptor  is 
not  estopped,  by  such  representations,  from  interposing  the  defence  ol 
usury  against  the  bona-fide  purchaser  on  the  faith  of  such  representa- 
tions.    Supreme  Ct.,  1861,  Jackson  a.  Fassitt,  Ante,  281. 

2.  A  mortgagor  is  not  estopped  from  maintaining  an  action  to  set  aside 
his  mortgage  as  usurious,  because  he  has  provided  for  the  payment  ol 
the  mortgage  debt  in  a  general  assignment  for  benefit  of  creditors. 
Supreme  Ct.,  1860,  Strong  a.  Strickland,  32  Barb.,  284. 

EXAMINATION  OF  PARTIES. 

1.  In  the  provision  of  section  899  of  the  Code  of  Procedure, — allowing 
parties  to  be  examined  as  witnesses,  except  that  parties  shall  not  be 
examined  against  parties  who  are  representatives  of  a  deceased  person, 
in  respect  to  transactions  between  such  deceased  person  and  the  wit- 
ness,— the  words  "  representatives  of  a  deceased  person"  mean  execu- 
tors or  administrators.    Supreme  Ct^  1861,  McCray  a.  McCray,  Ante,  1. 

2.  A  party  whose  interest  in  lands  in  suit  is  that  of  a  guardian  in  socage, 
an  heir,  or  a  dowress,  is  not  a  representative  of  the  decedent  through 
whom  she  claims,  within  the  meaning  of  that  section.     Ib. 

3.  Where  a  party  was  examined  as  a  witness  in  his  own  behalf,  before 
the  amendment  of  section  399  of  the  Code,  it  was  proper  to  recall  him 
to  contradict  the  other  party,  although  not  on  a  point  specified  in  the 
notice.     Supreme  Ct.,  1861,  Rushmore  a.  Hall,  Ante,  420. 

4.  An  executor  under  a  will  proved  in  another  State,  suing  upon  a  note 
made  to  his  order  as  executor,  and  indorsed  by  him  in  blank,  is  not 
the  representative  of  a  deceased  person  within  section  399  of  the  Code, 
and  the  adverse  party  may  be  examined  against  him.     Supreme  Ct^ 
1861,  Buckingham  a.  Andrews,  Ante,  322. 

5.  Under  the  Code,  a  party  to  an  action  may  not  only  be  examined  at 
the  option  of  the  adverse  party,  but  may  also  be  compelled  to  produce, 
on  such  examination,  books,  papers,  &c.,  which  are  under  his  control. 
Supreme  Ct^  1860,  Brett  a.  Brecknam,  32  Barb.,  655. 

6.  The  proper  mode  of  practice  in  such  cases  is  to  proceed  with  the  ex- 
amination of  the  party,  until  it  shall  be  ascertained  whether  he  has 
under  his  control  any,  and  if  any,  what  books  or  papers  admissible  as 
evidence  in  the  action,  or  necessary  for  the  purposes  of  the  examination, 
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EXCEPTION. 


and  then  for  the  judge  before  whom  the  examination  is  had  to  direct 
what  books  and  papers  shall  be  produced,  and  when  and  where.     Ib. 

7.  A  corporation  is  a  living  person  within  the  meaning  of  the  Code  of 
1857 ;  and  where  it  is  a  party  to  an  action,  the  opposite  party  is  enti- 
tled to  be  examined  on  his  own  behalf  under  the  provisions  of  that 
Code.     Ct.  of  Appeals,  1860,  La  Farge  a.  Exchange  Fire  Ins.  Co., 
22  N.  T.  (8  Smith),  352. 

8.  Whether  this  rule  would  apply  when  the  officers  are  dead  with  whom 
the  transactions  were  had  concerning  which  the  testimony  is  offered, — 
Query  ?    Ib. 

9.  The  examination  of  a  party,  which  the  Code  permits  before  trial  as  a 
substitute  for  the  examination  at  the  trial  (Code,  §  391),  cannot  be  had 
until  after  issue  joined.     N.   Y.  Com.  PL,  1861,  Watson  a.  Gage, 
Ante,  215. 

COSTS,  18-20. 

EXCEPTION. 

1.  A  general  exception  to  each  and  every  finding  of  the  referee  upon 
questions  of  fact,  and  to  each  and  every  conclusion  of  said  referee  upon 
questions  of  law,  is  not  available  to  raise  any  distinct  question.     It 
would  completely  nullify  the  rule  of  requiring  specific  exceptions,  if  one 
so  general  could  be  allowed.     It  points  out  no  errors,  and  does  not  call 
the  attention  of  the  court,  as  the  office  of  an  exception  is,  to  some  spe- 
cific point  of  objection.     In  suits  in  equity,  where  accounts  are  taken 
by  the  referee,  exceptions  to  his  report  must  be  as  specific  as  was  re- 
quired in  the  old  chancery  practice  in  stating  an  account  before  a 
master,  and  the  old  chancery  practice  is  still  in  force  in  respect  to 
all  such  cases.     [22  Barb.,  320.]     Supreme  Ct.,  1860,  Lawrence  a. 
Fowler,  20  How.  Pr.,  407. 

2.  An  exception  is  not  available  on  appeal,  unless  it  can  be  sustained  on 
the  ground  assigned  for  it  at  the  trial.     N.  Y.  Superior  Ct.,  1859, 
Harris  a.  Panama  R.  R.  Co.,  5  £osw.,  312. 

3.  On  the  first  trial,  plaintiff  being  sworn  as  a  witness  in  his  own  behalf, 
refused,  on  cross-examination,  to  answer  a  certain  question,  for  which 
refusal  the  report  of  the  referee  before  whom  the  case  was  tried  was 
set  aside  by  the  court,  and  a  new  trial  ordered.     On  the  second  trial, 
the  plaintiff  offered  proof  upon  condition  that  he  should  not  be  required 
to  answer  such  question,  which  offer  the  referee  rejected.     Held,  that 
the  rejection  was  not  ground  of  exception.     It  could  not  be  assumed 
that  the  plaintiff  would  have  been  asked  the  question,  or,  if  asked  the 
question,  that  he  would  have  refused  to  answer.     N.  Y.  Superior 
Ct.,  1861,  Burnett  a.  Phalon,  Ante,  186. 
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4.  A  general  exception  to  a  refusal  to  charge  three  propositions  is  un- 
availing, if  one  of  such  propositions  be  erroneous.     Buffalo  Superior 
Ctn  1854,  People  a.  Horton,  4  Park.  Cr.,  222. 

5.  It  seems,  that  where  the  defendant,  at  the  close  of  the  evidence  for  the 
prosecution,  asks  the  court  to  charge  the  jury  that  the  evidence  is  in- 
sufficient, and  the  court  refuses,  stating  that  it  is  "  sufficient,"  no  ex- 
ception lies,  it  being  apparent  that  the  court  meant  "  sufficient  to  go 
to  the  jury."     Supreme  Ct.,  1858,  People  a.  Davis,  4  Park.  O.,  61. 

6.  Where  a  witness  was  allowed  to  answer  a  question  without  objection, 
— Held,  that  an  exception  subsequently  interposed  must  be  disregard- 
ed.   N.  T.  Com.  PL,  1861,  Cheesebrough  a.  Taylor,  Ante,  227. 

APPEAL;  TRIAL. 

EXECUTION. 

1.  In  order  to  take  the  property  of  a  party  upon  execution,  he  must  be 
correctly  described  by  the  judgment  and  execution.     The  sheriff  can 
only  execute  the  process  against  the  person  or  property  of  the  individ- 
ual named  therein.     It  is  not  enough  that  the  right  man  is  made  to 
pay  the  debt.    Supreme  Ct.,  1860,  Farnham  a.  Hildreth,  32  Barb.,  27*7. 

2.  Prima  facie,  all  the  personal  property  of  a  judgment-debtor  is  liable 
to  levy  and  sale  upon  execution.     If  he  would  claim  exemption  for  any 
such  property,  he  must  bring  himself  and  such  property  within  the 
exceptions  of  some  statute   by  proper  proof.     Supreme  Ct.,  1860, 
Davis  a.  Prosser,  32  Barb.,  290. 

3.  "A  team,"  within  the  meaning  of  the  statute  concerning  property 
exempt  from  execution,  consists  of  one,  or  two  horses,  with  their  har- 
ness and  the  vehicle  to  which  they  are  ordinarily  attached  for  use.     In 
order  to  make  out  a  wagon  as  exempt  from  execution,  it  is  necessary 
to  show  that  it  is  a  part  of  a  team  which  does  not  exceed  $250  in 
value.    Proof  merely  of  the  value  of  the  wagon  is  not  enough.     Ib. 

4.  A  purchaser  at  an  execution-sale  of  the  property  mortgaged,  under  an 
execution  against  the  mortgagee, — the  judgment  obtained  and  execu- 
tion issued  after  the  giving  and  recording  of  the  bill  of  sale  by  the 
mortgagor  to  the  mortgagee, — will  acquire  no  title  to  the  property 
mortgaged  and  so  sold,  as  against  the  vendee  of  the  assignee  of  the 
mortgagee,  on  a  sale  made  in  foreclosure  of  the  mortgage  assigned. 
N.  T.  Com.  PL,  1861,  Baxter  a.  Gilbert,  Ante,  97. 

5.  The  only  title  the  mortgagee  acquires  in  the  chattels  mortgaged,  by  a 
conveyance  by  the  mortgagor  to  him  after  the  mortgagee  had  pre- 
viously assigned  the  mortgage  to  a  third  person,  is  a  mere  equity  of 
redemption,  which  is  not  the  subject  of  levy  and  sale  under  execu- 
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tion,  unless  it  be  united  with  the  right  of  possession  for  a  definite 
period.    Ib. 

6.  When  a  transcript  of  a  judgment,  recovered  in  the  Marine  or  in  a 
Justice's  Court,  has  been  filed  in  the  county  clerk's  office,  the  court 
•where  the  judgment  was  recovered  can  no  longer  issue  execution,  but 
the  judgment  must  be  enforced  by  an  execution  in  the  Court  of  Com- 
mon Pleas  alone.    JV.  Y.  Com.  PL,  1861,  Martin  a.  Mayor,  <fec^  of 
N.  Y.,  Ante,  243. 

7.  The  objection,  that  an  execution  was  improperly  returned  before  the 
60  days  had  expired,  cannot  be  raised  collaterally.     It  can  only  be 
available  on  a  direct  motion  to  set  aside  the  return  to  the  execution. 
If  the  debtor  does  not  make  the  objection  himself,  no  other  person  can 
take  advantage  of  it    Supreme  Ct.,  1861,  Tyler  a.  Whitney,  Ante,  465. 

AMENDMENT,  6  ;  CREDITOR'S  ACTION,  3  ;   SUPPLEMENTARY  PROCEEDINGS. 

EXECUTORS  AND  ADMINISTRATORS. 
ACTION  ;  SURROGATE. 

EVIDENCE. 

1.  Where  a  superior  court  of  a  sister  State  has  a  presiding  judge,  a  clerk, 
and  a  seal,  its  records,  when  duly  authenticated,  are  entitled  to  be  re- 
ceived under  the  act  of  Congress ;  and  are  evidence  not  only  of  the 
acts  of  the  court,  but  of  its  jurisdiction.     N.  Y.  Com.  PL,  1861,  Ran- 
som a.  Wheeler,  Ante,  139. 

2.  In  an  action  in  which  the  plaintiff's  books  are  called  for  by  the  de- 
fendant as  evidence,  and  produced  accordingly,  the  defendant  is  not 
bound  by  them  so  that  he  cannot  show  that  there  were  other  books, 
or  that  the  page  upon  which  the  account  against  him  appears  was 
originally  without  his  name.     He  is  at  liberty,  notwithstanding  the 
books  produced,  to  show  that  at  a  certain  time  the  matters  in  suit 
were  charged  by  plaintiff,  not  against  defendant,  but  against  third  par- 
ties.    Supreme  Ct.,  1860,  Train  a.  Brown,  Ante,  217. 

3.  Formerly  it  was  the  doctrine  of  the  courts  of  this  State,  that  a  memo- 
randum made  by  a  witness  could  not  be  given  in  evidence  as  an  inde- 
pendent piece  of  testimony.     It  could  be  referred  to  by  the  witness  to 
refresh  his  memory,  but  he  must  swear  to  the  truth  of  the  facts,  or  his 
testimony  would  not  be  evidence.     Later,  original  entries  were  permit- 
ted to  be  read  in  evidence,  though  the  witness  had  forgotten  the  facts 
attested  by  them  ;  but  the  rule  was  restricted  to  entries  made  by  a 
person  in  the  course  of  his  business.     This  qualification  is  now,  how- 
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ever,  abolished,  and  a  memorandum  made  at,  or  about  the  time  when 
the  event  or  transaction  mentioned  in  it  took  place,  and  which  the 
author  swears  he  knows  to  have  been  correct  when  made,  can  be  read 
to  th«  jury  in  connection  with  the  oral  testimony  of  the  witness.  Ct. 
of  Appeals,  1860,  Guy  a.  Mead,  22  N.  Y.  (8  Smith],  462. 

4.  Entries  in  partnership  books,  made  after  the  firm  is  dissolved,  are  not 
of  themselves  prima-facie  evidence  against  the  partners.    JV^  Y.  Supe- 
rior Ct^  1859,  Boyd  a.  Foot,  5  Bosw^  110. 

5.  Payment  of  a  quarter's  rent,  by  a  person  in  actual  occupation,  is  suffi- 
cient evidence  of  a  yearly  tenancy,  at  the  rent  indicated  by  the  pay- 
ment, payable  quarterly.    N.  Y.  Com.  Pl^   1861,  Morris  a.  Niles, 
Ante,  103. 

6.  What  is  sufficient  evidence  of  the  similarity  of  causes  of  action  in  dif- 
ferent suits.     Agate  a.  Richards,  5  Bosw.,  456. 

7.  Evidence  of  a  parol  agreement  or  local  usage  ineffectual  to  vary  a 
written  agreement,  no  fraud,  mistake,  or  accident  being  shown.    [Citing 
many  cases.]     N.  Y.  Superior  Ct.,  1859,  St.  Nicholas  Ins.  Co.  a.  Mer- 
cantile Mutual  Ins.  Co.,  5  Bosw.,  238. 

8.  Under  a  complaint  alleging  the  indorsement  of  a  note  by  a  corpora- 
tion, and  an  answer  alleging  that  the  corporation  had  not  power  to 
indorse,  the  defendant  cannot  give  evidence  to  show  that  the  indorse- 
ment was  not  made  in  a  lawful  manner.     N.  Y.  Superior  Ct^  1859, 
Ogden  a.  Raymond,  5  Bosw.,  16. 

9.  Fraud  cannot  be  proved  on  the  trial,  if  not  alleged  in  the  pleadings. 
N.  Y.  Superior  Ct^  1859,  Ogden  a.  Andre,  5  Bosw.,  16. 

10.  In  an  action  to  recover  damages  for  the  unlawful  taking  and  conver- 
sion of  personal  property,  the  defendant  denied  the  allegations  of  the 
complaint,  and  also  justified  the  taking,  as  sheriff,  under  an  execution 
against  the  property  of  the  plaintiff's  father.     Held,  1.  That  the  de- 
fendant could  not,  under  these  pleadings,  show  that  he  took  the  prop- 
erty with  the  consent  of  the  plaintiff,  who  attended  the  sale  and  bid 
on  the  property.     The  evidence  offered  tended  to  prove  a  license  which 
would  constitute,  indeed,  a  perfect  defence,  but  which  must  be  specially 
pleaded. 

2.  The  plaintiff  claiming  the  property  under  a  sale  from  his  father, 
the  defendant  could  not  show  that  the  sale  was  fraudulent  without 
prior  proof  of  a  lawful  execution.  Supreme  Ct.,  1860,  Beatty  a. 
Swarthout,  32  Barb.,  293. 

11.  Where  the  complaint  alleges  the  indorsement  of  a  note  by  a  corpora- 
tion to  the  plaintiff,  and  the  answer  denies  the  indorsement,  and  avers 
that  the  note  was  transferred  by  some  officer  of  the  corporation,  evi- 
deuce  is  admissible  on  behalf  of  the  defendant  to  show  that  such  officer 
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had  not  legal  authority  to  make  such  transfer.  It  seems,  that  a  mere 
denial  of  the  indorsement  would  include  such  a  defence.  [3  Duer,  690.] 
N.  Y.  Superior  Ctn  1859,  Smith  a.  Hall,  5  Bosw.,  319. 

12.  Evidence  of  usury  on  the  transfer  of  a  note  is  inadmissible,  if  not 
alleged  in  the  pleadings.     [16  N.  Y.,  297.]    N.  Y.  Superior  Ct.,  1859, 
Scott  a.  Johnson,  5  Bosw^  213. 

13.  On  the  trial  of  an  indictment  for  uttering  counterfeit  bills,  it  is  not 
competent  for  the  prosecution  to  prove  the  uttering  of  counterfeit  bills 
at  a  time  subsequent  to  the  particular  offence  charged  in  the  indict- 
ment, unless  it  be  shown  that  they  were  of  the  same  manufacture  with 
those  mentioned  in  the  indictment,  or  that  such  act  was  in  some  way 
connected  with  the  offence  charged.     [Wharton's  Cr.  Law,  2  ed.,  233  ; 
Roscoe's  Cr.  Ev.,  4  Am.  ed.,  93 ;  Cow.  &  Hill's  Notes,  462,  463 ;  3 
Greenl.  Ev,  §  15.]     Supreme  Ct.,  1859,  Dibble  a.  People,  4  Park. 
Ch,  199. 

14.  In  an  action  against  a  grantor  of  land  for  a  breach  of  covenant  of 
title,  where  the  complaint  averred  that  the  defendant  had  not  title  at 
the  time  of  the  grant,  and  the  answer  averred  that  he  had  title, — Held, 
that  the  burden  of  proof  was  on  the  defendant,  and  that  no  evidence 
being  given  on  the  trial,  the  plaintiff  was  entitled  to  judgment.     [14 
Johns.,  248;  2  Mass.,  433;  9  Co.,  60;  distinguishing  1  Sandf.,  187.] 
N.  T.  Superior  Ct.,  1859,  Potter  a.  Kitchen,  5  Bosw.,  566. 

15.  Of  the  evidence  of  agency  in  effecting  a  loan.     Hearne  a.  Keene,  5 
Bosw.,  579. 

16.  Evidence  of  fraud  in  a  conveyance.     N.  Y.  <fe  Harlem  R.  R.  Co.  a. 
Kyle,  5  Bosw.,  587. 

17.  The  proper  evidence  of  want  of  power  in  a  corporation  to  subscribe 
in  advance  of  premiums.     New  York  Exchange  Co.  a.  De  Wol^  5 
Bosw.,  594. 

18.  Of  the  evidence  necessary  in  an  action  for  injuries  caused  by  negli- 
gence.    Garrison  a.  Mayor,  &c.,  of  New  York,  5  Bosw.,  497. 

19.  Evidence  of  motive   for   the   commission  of  the   offence   charged 
against  the  defendant  is  not  to  be  excluded,  even  though  it  prove 
him  to  be  guilty  of  another  distinct  felony.     [4  Carr.  &  P.,  221 ;  9 
Conn.,  47.]     Supreme  Ct.,  1858,  People  a.  Stout,  4  Park.  Cr.,  71, 
115. 

20.  A  prisoner  being  charged  with  the  murder  of  his  brother-in-law, 
evidence  was  given  by  the  prosecution,  under  exception,  of  incest  be- 
tween the  wife  of  the  deceased  and  the  prisoner,  and  that  the  deceased 
knew  the  fact. 

Held,  that  such  evidence  was  rightly  admitted,  as  showing  motive 
for  the  murder,  although  it  did  not  appear  that  this  reason  had  been 
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assigned  for  its  admission  at  the  trial.    Ib.     S.  P.,  Chambers,  1858, 
Stout  a.  People,  4  Park.  Cr.,  132. 

21.  Of  the  weight  due  to  evidence  of  good  character,  in  defence  of  a 
charge  of  murder.     Oyer  &  Terminer,  1857,  People  a.  Cole,  4  Park. 
Cr^  35. 

22.  That  a  conviction  may  be  had  on  the  uncorroborated  testimony  of  an 
accomplice.     Coats  a.  People,  4  Park.  Cr^  663. 

23.  Evidence  of  non-accounting  for  property  alleged  to  be  embezzled, 
and  want  of  authority  to  take  the  same.     Ib. 

24.  On  the  trial  of  a  prisoner  charged  with  forgery,  he  may  prove  the 
declaration  of  the  person  whose  name  is  alleged  to  be  forged,  that  the 
instrument  was  genuine,  such  person  having  since  died.     [1  Greenl. 
Ev.,  §  147,  181 ;  10  Barb.,  202;  3  City  H.  Rec.,  153;  Roscoe's  Cr. 
Ev.,  4  Am.  ed.,  26.]     Supreme  Ct^  1859,  People  a.  Blakely,  4  Park. 
Cr^  176. 

25.  In  an  action  against  an  innkeeper  for  the  loss  of  the  baggage  of 
plaintiff,  who  was  his  guest,  plaintiff  is  not  required  to  prove  any  neg- 
ligence on  the  part  of  the  defendant.     The  latter  is  bound  either  to 
produce  the  baggage  intrusted  to  him,  or  to  account  satisfactorily  for 
his  failure  to  do  so.     N.  Y.  Com.  PI.,  1861,  Cheesebrough  a.  Taylor, 
Ante,  227. 

26.  Evidence  of  a  formal  demand  is  not  necessary,  where  it  appears  that 
after  diligent  search  and  inquiry  the  baggage  could  not  be  found,  and 
was  not  produced  when  called  for.     Ib. 

27.  Competent  evidence  of  marriage.      Supreme  Ct.,  1857,  People  a. 
McCormack,  4  Park.  CK,  9. 

28.  It  is  only  as  to  statements  of  matters  merely  collateral,  that  the  party 
calling  the  witness  and  making  the  inquiry  is  bound.     JV.  Y.  Com.  PL, 
1861,  Bok  a.  Vincent,  Ante,  137. 

WITNESS. 

FINE. 

No  fine  imposed  by  any  court,  for  any  criminal  offence,  shall  be  remitted  or 
reduced,  except  upon  an  application  made  in  open  court,  and  upon  proof 
that  two  days'  notice  in  writing,  of  such  application,  and  copies  of  the 
papers  upon  which  the  same  is  founded,  have  been  served  upon  the  district- 
attorney  of  the  county  in  which  the  conviction  was  had,  and,  by  an  order 
of  the  court,  entered  by  the  clerk  thereof  in  its  minutes.  Laws  of  1861, 
781,  ch.  333,  §  1. 

FIXTURES. 

A  brick  chimney  which  was  sunk  three  feet  into  the  ground  for  a  foun- 
dation, and  pierced  the  roof,  and  could  not  be  removed  without  being 


NEW  YORK :  1861.  537 


FORMER    ADJUDICATION. 


taken  down,  together  with  machinery,  which  were  erected  and  put 
into  the  building  by  the  tenant  for  the  purpose  of  trade,  are  not  fix- 
tures, but  may  be  removed  by  him  on  being  dispossessed  for  non-pay- 
ment of  rent.  Supreme  Ct.t  1860,  Moore  o.  Wood,  Ante,  393. 

FORECLOSURE. 

1.  A  foreclosure  of  a  mortgage  by  advertisement,  under  the  statute, 
bars  the  claims  of  all  persons  having  liens  subsequent  to  the  mortgage, 
who  were  duly  served  with  notice ;  but  the  claim  of  one  who  was  not 
so  served  is  not  barred,  even  though  he  had  actual  knowledge  of  the 
sale ;  and  he  may  proceed  to  enforce  his  lien,  notwithstanding  the  sale. 
Supreme  Ct.,  Sp.  T.,  1861,  Root  a.  Wheeler,  Ante,  294. 

2.  Where,  however,  the  value  of  the  mortgaged  premises  is  less  than  the 
amount  of  the  mortgage-debt  with  the  other  liens  prior  to  a  lien  not 
barred,  such  lien  is  of  no  value,  and  a  purchaser  in  good  faith  may 
maintain  an  action  to  enjoin  the  lienor  from  so  enforcing  it.     Ib. 

3.  By  well-settled  rules  of  law,  as  well  as  by  the  express  terms  of  our 
statute  authorizing  sales  in  foreclosure,  such  sale  passes  all  the  title  of 
each  and  every  of  the  parties  to  the  suit,  and  the  deed  of  the  sheriff 
is  as  effectual  as  if  the  mortgagor  and  mortgagee  had  united  in  a  deed 
conveying  to  the  purchaser  their  respective  interests  in  the  property, 
and  is  an  entire  bar  against  all  parties  to  the  suit.    N.  Y.  Superior 
Ct.,  Sp.  T.,  1861,  Holden  a.  Sackett,  Ante,  473. 

4.  On  foreclosure  and  sale  of  leasehold  premises  under  a  mortgage 
thereof,  the  purchaser  at  the  sale  is  not  necessarily  to  be  discharged 
because  the  ground-rent  is  in  arrear,  and  the  lessors  have  given  notice 
of  intention  to  re-enter  for  non-payment.    Ib. 

5.  It  is  the  duty  of  the  sheriff,  in  such  case,  to  pay  out  of  the  purchase- 
money  so  much  of  the  ground-rent  as  was  due  and  in  arrear,  unpaid 
at  the  time  of  the  sale ;  and  as  to  the  rent  payable  after  the  sale,  it  is 
the  duty  of  the  purchaser  to  pay  that  himself.    Ib. 

FORMER  ADJUDICATION. 

1.  The  decision  of  a  general  term  of  the  Supreme  Court  at  general  term 
in  any  district,  is  binding  as  an  authority  upon  single  judges  in  the 
same  or  any  other  district,  until  overruled  by  the  court  at  general 
term.     Supreme  Ct.,  Sp.  T.,  1861,  Malam  a.  Simpson,  Ante,  225. 

2.  If  a  judge  or  court  has  jurisdiction  to  commit  for  contempt,  his  adju- 
dication upon  the  question  of  contempt  or  no  contempt  is  final,  and 
cannot  be  reviewed   by  appeal.     N.  Y.  Com.  Pl^  1861,  Mitchell's 
Case,  Ante,  249. 
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FRAUD. 


3.  Where  defendant  pleaded  a  former  judgment  between  the  same  parties, 
and  it  appeared  on  the  trial  by  his  evidence  that  there  was  a  former 
action  pending  between  them  in  the  Marine  Court,  in  which  the  plain- 
tiff had  recovered,  but  which  recovery  that  court,  at  the  general  term, 
had  reversed,  without,  however,  ordering  a  new  trial,  or  rendering  final 
judgment, — Held,  that  such  reversal  was  nevertheless  a  bar  to  the 
present  action.  N.  Y.  Com.  PL,  1861,  Nones  a.  Homer,  Ante,  247. 

FORMS. 

1.  Form  of  complaint  on  a  promissory  note, — Held,  sufficient,  on  de- 
murrer.    Supreme  Ct.,  Sp,  T.,  1861,  Genet  a.  Sayre,  Ante,  347. 

2.  Form  of  complaint  'on  a  recognizance,  and  answer  thereto.     People  a. 
Shaver,  4  Park.  Cr^  45. 

3.  Forms  of  writs  of  certiorari  and  habeas  corpus,  and  proceedings  there- 
on.    People  a.  McCormack,  4  Park.  Cr^  9. 

4.  Form  of  certiorari,  in  a  case  of  diminution  of  record.     Stephens  a. 
People,  4  Park.  Cr.,  483. 

5.  Form  of  indictment  for  selling  liquors  without  license,  and  demurrer 
thereto.     People  a.  Gilkinson,  4  Park.  Cr.,  26. 

6.  Form   of  indictment  for   assault   and  batteiy  with  intent  to  kill. 
People  a.  Davis,  4  Park.  Cr.,  61 ;  O'Leary  a.  People,  Ib.,  187. 

7.  Form  of  indictment  for  murder.     Shay  a.  People,  4  Park.  Cr.,  353  ; 
Stephens  a.  People,  /&.,  398  ;  Pfomer  a.  People,  76.,  558. 

8.  Form  of  indictment  for  arson.     Didieu  a.  People,  4  Park.  Cr^  593. 

9.  Form  ot  indictment  for  seduction.     Grant  a.  People,  4  Park.  Cr., 
527. 

10.  Form  of  writ  of  error  in  a  criminal  case.     Coats  a.  People,  4  Park. 
Cr.,  663. 

11.  Form  of  an  order  vacating  judgment  against  the  city  of  New  York, 
upon  application  of  the  comptroller.    Cutwater  a.  Mayor  of  N.  Y., 
20  How.  Pr.,  213. 

FRAUD. 

1.  To  establish  an  intent  to  defraud  creditors,  it  must  appear  that  the  de- 
fendant has  property,  that  he  has  made,  or  is  about  to  make,  a  fraudu- 
lent or  illegal  disposition  of  it,  or  that  he  unjustly  refuses  to  apply  it  to 
the  payment  of  his  debts,  or  has  secreted  or  removed  it,  or  is  about 
so  to  do,  or  has  fraudulently  encumbered   it.     Supreme  Ct.,  1860, 
Towsley  a.  McDonald,  32  Barb.,  694. 

2.  Where  an  affidavit  on  which  an  order  of  publication  was  grounded  did 
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not  show  any  of  these  facts,  nor  contain  any  proof  of  an  intent  to  avoid 
the  service  of  summons,  not  showing  that  any  summons  was  out  against 
the  defendant  when  he  left,  or  that  any  was  about  to  be  issued  against 
him,  or  that  he  was  threatened  with,  or  feared  or  expected  a  suit, — 
Held,  that  the  affidavit  was  insufficient,  and  that  an  order  of  publica- 
tion issued  thereon  was  unauthorized  and  void.  Ib. 

3.  The  plaintiff,  one  of  several  creditors,  being  applied  to  by  his  debtors 
to  sign  their  composition-deed,  put  them  off  until  other  creditors  should 
sign ;  and  after  all  the  others  had  signed,  then  refused  to  sign  unless 
the  debtors  would  secure  the  composition-note,  by  obtaining  the  in- 
dorsement thereon  of  the  defendants,  and  would  give  their  own  notes 
for  the  whole  residue  of  the  debt.     This  the  debtors  did,  and  the 
plaintiff  accordingly  signed  the  composition-deed.     Held,  that  this  was 
a  fraud  upon  the  other  creditors,  and  that  the  plaintiff  could  not  re- 
cover against  the  defendants  upon  their  indorsement  so  obtained.    JV. 
Y.  Com.  Pl^  1861,  Pinneo  a.  Higgins,  Ante,  334. 

4.  Circumstances  of  a  transfer  by  the  debtors  of  their  stock  of  goods, 
which  was  held  to  be  a  fraudulent  disposition  of  their  property,  which 
rendered  them  liable  to  arrest.     Supreme  Ct.,  1861,  Phillips  a.  Bene- 
dict, Ante,  355. 

ARREST  ;  ATTACHMENT  ;  FRAUDULENT  CONVEYANCE. 

FRAUDULENT  CONVEYANCE. 

A  judgment  having  been  taken  by  default  against  a  firm,  they  obtained 
a  stay  of  proceedings,  on  the  pretence  that  they  had  a  defence  to  the 
action  (which,  however,  they  failed  to  show),  and  on  the  assurance  of 
their  attorney  that  they  would  not  make  any  assignment.  Meanwhile 
they  made  an  assignment  for  the  benefit  of  creditors,  giving  prefer- 
ences, and  thereby  prevented  the  judgment-creditors  from  realizing  any 
thing  upon  their  execution. 

Held,  that  the  assignment  was  void  as  against  such  judgment- 
creditors,  as  being  made  with  intent  to  hinder  and  delay  them.  JV.  Y. 
Cam.  PI.,  1861,  Jaques  a.  Greenwood,  Ante,  232. 

HABEAS  CORPUS. 

1.  The  State  judges  have  power  to  discharge  upon  habeas  corpus  a 
minor  enlisted  in  the  army  of  the  United  States  without  consent  ot 
his  parent  or  guardian.    N.Y.  Superior  Ct.,  Chambers,  1861,Dabb's 
Case,  Ante,  113. 

2.  Where,  upon  the  finding  of  an  unauthorized  inquest,  a  coroner  causes 
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the  arrest  of  a  person  on  a  charge  of  murder,  the  prisoner  is  entitled 
to  an  absolute  discharge,  and  cannot  be  detained  under  section  58  of 
the  Habeas  Corpus  Act  (2  Rev.  Stat.,  568),  which  was  only  intended  to 
authorize  the  detention  of  a  person  whose  commitment  was  technically 
irregular.  Supreme  Ctn  Chambers,  1860,  People  a.  Budge,  4  Park. 
Cr.,  519. 

3.  Where  a  child  has  been  committed  to  the  New  York  Juvenile  Asy- 
lum, and  the  commitment  appears  to  be  in  the  form  prescribed  by  the 
statute  creating  that  institution,  the  court  will  not,  on  habeas  corpus, 
inquire  into  the  legality,  regularity,  or  sufficiency  of  the  proceedings 
before  the  magistrate,  which  resulted  in  such  commitment.     Supreme 
Ct^  Sp.  T.,  1860,  People  a.  N.  Y.  Juvenile  Asylum,  Ante,  92. 

4.  The   forum   provided  by  the  Legislature  for  the  correction  of  any 
errors  in  such  proceedings  is  the  board  of  directors.     If  circumstances 
occur,  subsequent  to  a  legal  commitment,  which  render  a  discharge 
proper,  the  board  of  directors  alone  have  discretionary  power  to  grant 
it.     Ib. 

5.  On  habeas  corpus,  the  court  cannot  review  errors  in  the  adjudication 
of  an  inferior  tribunal,  but  can  only  examine  into  the  jurisdiction  of 
the  authority  by  which  the  prisoner  was  committed,  and  the  sufficiency 
in  form  of  the  commitment.     Supreme  Ct.,  1857,  People  a.  McCor- 
mack,  4  Park.  Cr.,  9. 

6.  Upon  habeas  corpus  to  inquire  into  the  detention  of  a  defendant 
arrested  on  civil  process,  the  judge  may  examine  into  the  legality  of 
the  warrant  in  question,  and  the  arrest  or  detention  under  it ;  and 
may  discharge  the  prisoner,  if  the  case  is  one  in  which  the  process 
issued  would  not  be  allowed  by  law, — e.  g.,  if  the  prisoner  was  arrested 
in  violation  of  his  privilege.    N.  Y.  Superior  Ct.,  Chambers,  1861, 
Squire's  Case,  Ante,  38. 

HEALTH-OFFICER. 
CJERTIORARI. 

HIGHWAYS. 

1.  On  appeal  from  the  decision  of  commissioners,  in  respect  to  laying 
out  a  public  highway,  to  referees  appointed  by  the  county  court — 

1.  A  common-law  writ  of  certiorari  lies  from  the  Supreme  Court  to 
such  referees,  to  review  their  proceedings. 

2.  Upon  such  certiorari,  all  facts  and  evidence  bearing  upon  the 
question  of  jurisdiction  must  be  returned  to  the  court. 
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3.  As  the  commissioners  have  no  authority,  on  an  application  to  lay 
out  a  public  highway,  to  lay  out  a  road  except  for  the  use  of  the  pub- 
lic, all  facts  and  evidence  in  relation  to  the  character  and  termini  of 
the  proposed  road  must  be  returned  to  the  Supreme  Court.     So  with 
all  evidence  tending  to  throw  light  upon  the  questions  whether  the 
applicant,  and  other  owners  of  land  on  the  proposed  route,  procured 
the  certificate  of  the  freeholders,  by  offering  to  give  the  land  upon 
such  proposed  route  in  case  the  road  was  laid  out ;  or  whether  such 
offer  was  made  prior  to  the  making  of  the  certificate,  and  either  wholly 
or  partially  withdrawn  afterwards. 

4.  But  evidence  tending  simply  to  show  the  utility  of  the  proposed 
road,  to  what  extent  it  is  likely  to  be  used  by  the  public,  and  by  how 
large  a  public,  involves  an  inquiry  simply  as  to  the  propriety  of  the 
road,  and  relates  to  questions  as  to  which  the  decision  of  the  referees 
is  conclusive.     The  return  need  not  therefore  state  the  evidence  upon 
these  points, — nor,  it  seems,  the  decisions  of  the  referees  as  to  the  ad- 
mission or  rejection  of  evidence  bearing  only  upon  such  points.     Su- 
preme Ct.,  Sp.  T.,  1860,  People  a.  Van  Alstyne,  32  Barb.,  131. 

2.  Where  the  occupants  of  land  though  which  a  proposed  road  is  to  be 
laid  out,  waive  notice  of  the  proceedings  of  the  referees  to  lay  out  the 
road,  on  appeal  from  the  commissioners,  but  before  any  action  is  had 
on  such  waiver,  withdraw  it,  the  referees  cannot  proceed  without  giving 
notice.  Supreme  Ct.,  1861,  People  a.  Crosier,  Ante,  445. 

HUSBAND  AND  WIFE. 

The  husband  is  answerable  for  a  forfeiture  under  a  penal  statute  incurred 
by  the  wife.  [10  Johns.,  247.]  The  act  of  1860,  allowing  married 
women  to  carry  on  business  on  their  own  account,  has  not  relieved  the 
husband  from  this  liability.  The  wife  may  now  carry  on  business  in 
her  own  name,  and  for  her  own  benefit,  but  it  must  be  a  lawful  busi- 
ness. When  she  undertakes  to  carry  on  an  unlawful  business,  when 
she  commits  an  offence  against  the  laws  of  society,  when  she  violates 
a  statute  penal  in  its  character,  and  especially  when  she  does  that  in 
her  husband's  house  and  with  his  knowledge,  he  still  remains  liable  to 
answer  for  her  misdemeanor.  Supreme  Ct.,  Sp.  T.,  1860,  Board  of 
Commissioners  of  Excise  of  Wayne  County  a.  Kelley,  20  How.  Pr.,  280. 

INDEMNITY. 

A  member  of  a  voluntary  association  who  were  tenants  under  a  lease, 
signed  a  guaranty  of  the  payment  of  the  rent ;  and  members  of  the 
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association  subsequently,  by  a  writing  which  did  not  express  any  con- 
sideration, promised  to  him  that  they  would  take  the  responsibility  of 
his  signature  themselves.  The  rent  remaining  unpaid,  judgment  was 
recovered  against  him  on  his  guaranty,  which  he  paid,  and  assigned 
to  the  plaintiff  the  agreement  to  indemnify  him. 

Held,  that  there  could  be  no  recovery  upon  such  agreement  to  in- 
demnify ;  although  contribution  might  have  been  compelled,  if  the 
guarantor  had  been  sued  upon  the  lease  or  upon  a  promise  to  pay  the 
rent.  Supreme  Ct.,  1861,  Baker  a.  Dillman,  Ante,  313. 

INDICTMENT. 

1.  In  pleading  the  proceedings  of  a  justice  of  the  peace,  an  indictment 
must  state  all  the  facts  on  which  his  jurisdiction  depends.     This  can- 
not be  done  by  mere  recitals  in  a  warrant,  of  which  a  copy  is  given  in 
the  indictment,  but  the  latter  must  allege  that  the  matters  so  recited 
are  true.     [3  Comst.,  193.]     Buffalo  Superior  Ct.,  1856,  People  a. 
Weston,  4  Park.  O.,  226. 

2.  An  indictment  for  an  offence  c^ted  by  statute,  must  allege  all  the 
facts  necessary  to  bring  the  act  complained  of  within  the  statute. 
[Archb.  Cr.  PL,  38,  48  ;   Chitty's  Or.  Law,  171,  173,  281,  289.]     Ct. 
of  Sessions,  1857,  People  a.  Wilber,  4  Park.  Or.,  19. 

3.  An  indictment  for  fraudulently  connecting  a  pipe  with  a  gas  main- 
pipe,  without  passing  the  gas  through  a  meter  (under  Laws  q/"1854, 
ch.  109),  must  allege — 

1.  The  incorporation  of  the  gas  company. 

2.  The  supply  of  gas  for  the  burners  mentioned  in  the  indictment 
by  the  company. 

3.  That  a  meter  was  provided  at  the  time  of  the  offence,  for  meas- 
uring the  quantity  of  gas  consumed  at  such  burners. 

4.  That  the  defendant  connected  the  main-pipe  with  the  pipe  lead- 
ing to  the  burners,  so  as  to  avoid  passing  gas  through  the  meter. 

5.  That  such  act  was  done  with  intent  to  injure  or  defraud  the 
company. 

The  omission  of  any  of  these  allegations  will  render  the  indictment 
bad  on  demurrer.  Ib. 

4.  The  omission,  by  a  clerical  error,  of  the  word  "  with,"  in  stating  the 
means  by  which  a  homicide  charged  was  committed,  not  obscuring  the 
sense  and  meaning  of  the  accusation,  does  not  render  the  indictment 
insufficient.     Ct.  of  Appeals,  1 860,  Shay  a.  People,  22  N.  T.  (8  Smith), 
317  ;  affirming  S.  C.,  10  Abbotts'  Pr.,  413. 

5.  In  an  indictment  for  murder,  the  place  of  the  wound  is  sufficiently 


NEW  YORK:  1861.  543 


INDICTMENT. 


averred  by  the  allegation  that  it  was  "  upon  his  body,"  which,  in  such 
connection,  signifies  the  trunk  of  the  man,  in  distinction  from  his  head 
and  limbs.  The  object  of  an  indictment  is  to  give  the  party  accused 
reasonable  notice  of  the  crime  with  which  he  is  charged,  in  order  that 
he  may  prepare  for  his  defence  and  be  protected  against  a  second  trial 
for  the  same  offence,  neither  of  which  objects  are  approached  by  re- 
quiring specifications  which  need  not  be  proved ;  and  it  is  well  settled 
that  an  allegation  that  the  wound  was  inflicted  on  one  part  of  the 
body,  is  sustained  by  evidence  showing  that  it  was  on  a  different  part. 
Even  if,  by  the  common-law  rule,  greater  particularity  were  required 
in  the  indictment,  the  imperfection  would  be  one  of  form,  which  could 
not  prejudice  the  aqpused,  and,  therefore,  would  not  invalidate  the  in- 
dictment or  the  proceedings  thereon.  [1  Rev.  Stat.,  728,  §  52.]  Ct. 
of  Appeals,  1860,  Sanchez  a.  People,  22  tf.  T.  (8  Smith),  147. 

6.  In  an  indictment  for  selling  liquor  without  license,  the  defendant  was 
alleged  to  have  made   the  sale  "  without  having  obtained  a  license 
therefor,  or  without  being  in  any  way  authorized  to  sell  the  same." 

Held,  that  the  latter  clause  of  the  sentence  was  surplusage,  and 
therefore  the  use  of  a  disjunctive  article  before  it  did  not  vitiate  the 
indictment,  which,  it  seems,  it  would  have  done  had  the  clause  been 
material.  Oyer  and  Terminer,  1857,  People  a.  Gilkinson,  4  Park. 
Cr^  26. 

7.  If  one  count  of  an  indictment  be  good,  that  will  sustain  a  conviction 
thereon,  although  another  count  should  be  held  defective.     [8  Wend., 
210.]     Ib. 

8.  The  indictment  charged  the  commission  of  an  offence  "on  the  1st  of 
August,  1856,  and  on  divers  other  days  between  that  day  and  the  day 
of  finding  this  indictment,  to  wit,  the  1st  of  July,  1857." 

Held,  that  the  count  containing  one  sufficient  statement  of  the  com- 
mission of  the  offence,  the  rest  of  the  sentence  might  be  rejected  as 
surplusage,  including  the  statement  of  the  time  of  the  finding,  which 
was  only  material  in  the  continuando,  if  at  all.  [17  Wend.,  475.]  Ib. 

9.  An  indictment  alleged  that  the  defendant  "  obtained  from"  A.  B.  "  his 
indorsement,"  by  means  of  false  pretences,  to  a  note,  of  which  a  copy 
was  given,  showing  that  the  note  was  payable  to  A.  B.,  and  indorsed 
by  him. 

Held,  that  the  indictment  was  bad  for  want  of  an  averment  that 
such  indorsement  was  made  for  the  accommodation  of  the  prisoner,  or 
that  he  had  negotiated  it  without  authority  to  a  holder  in  good  faith. 
[Distinguishing  4  Hill,  126.]  Supreme  Ct.,  1858,  People  a.  Chapman, 
4  Park.  Cr.,  56. 

10.  An  indictment  for  fraud  must  give  the  names  of  the  persons  defrauded, 
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or  aver  that  they  are  unknown  to  the  grand-jury.     Buffalo  Superior 
Ct.,  1854,  People  a.  Fish,  4  Park.  Cr.,  206. 

11.  An  indictment  for  a  felony  is  bad  on  demurrer,  if  it  do  not  allege  the 
act  charged  to  have  been  felonious.     Ib. 

12.  It  is  no  objection  to  an  indictment  that  it  was  found  while  an  inves- 
tigation of  the  charge  was  pending  before  the  committing  magistrate. 
Buffalo  Superior  Ct.,  1854,  People  a.  Horton,  4  Park.  Cr^  222. 

13.  It  seems,  that  an  indictment  for  breaking  into  a  store,  in  which  goods 
were  kept  for  sale,  use,  and  deposit,  cannot  be  sustained  by  proof  of 
entry  into  an  office  containing  goods  for  use  only.    Supreme  Ct.,  1858, 
People  a.  Marks,  4  Park.  Cr.,  153. 

14.  In  an  indictment  of  bank  officers  for  circulating  foreign  bills  as 
money,  contrary  to  the  acts  of  April  13,  1853,  and  May  7,  1839,  it  is 
necessary  to  allege  that  the  defendants  committed  the  offence  as  officers 
of  a  bank,  or  that  they  received  the  bills  at  a  greater  rate  of  discount 
than  the  law  allows  on  State  banks.     Buffalo  Superior  Ct.,  Crim.  T., 
1856,  People  o.  Williams,  4  Park.  Cr.,  249. 

15.  An  indictment  fo^eeping  a  disorderly  house  is  not  vitiated  by  char- 
ging in  the  same  count  that  it  is  kept  as  a  bawdy-house,  a  tippling-house, 
and  a  dancing-house.     Evidence  of  any  one  of  these  circumstances  will 
sustain  the  count.     [1  Serg.  &  Rawle,  348  ;  2  Id.,  298.]     Buffalo  Su- 
perior Ct.,  1857,  People  a.  Carey,  4  Park.  Cr.,  238. 

16.  Upon  an  indictment  for  rape,  a  plea  which  alleges  that  the  charge 
was  brought  before  a  magistrate,  who  decided  that  there  was  probable 
cause  for  a  charge  of  assault  and  battery  only,  and  convicted  the  pris- 
oner of  that  offence,  constitutes  no  defence,  and  a  judgment  of  respon- 
deas  ouster  must  be  rendered  thereon.     [Citing  several  cases.]     Su- 
preme Ct^  1859,  People  a.  Saunders,  4  Park.  Cr^  196. 

17.  A  single  count  in  an  indictment  may  charge  the  embezzlement  of 
goods  under  and  over  $25  in  value.     Supreme  Ct.,  1860,  Coats  a.  Peo- 
ple, 4  Park.  Cr^  662. 

18.  Counts  for  embezzlement  and  larceny  may  be  joined  in  one  indict- 
ment.   Ib. 

19.  Where  an  indictment  is  found  against  two  persons  jointly,  it  may  be 
quashed  as  to  one  of  them,  without  necessarily  quashing  it  as  to  the 
other.     Ib. 

20.  On  demurrer  to  an  indictment,  the  court  cannot  look  into  a  stipula- 
tion of  the  parties  as  to  the  construction  of  the  indictment.     Ct.  of 
Sess.,  1859,  People  a.  Campbell,  4  Park.  Cr.,  386. 
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INJUNCTION. 

1.  Though  it  is  a  general  rule  that  a  temporary  injunction  will  not  be 
allowed  in  a  case  of  doubt,  yet  where  the  defendant,  under  a  doubtful 
claim,  is  about  to  do  a  permanent  injury  to  real  property,  and  the  in- 
junction will  only  work  a  transient  injury  to  him,  easily  compensated 
in  damages,  it  should  be  allowed,  until  the  question  is  settled.     JV.  Y. 
Superior  Ct.,  1860,  Rector,  &c.,  of  the  Church  of  Holy  Innocents  a. 
Keech,  5  Bosw^  691. 

2.  An  injunction  is  never  retroactive.     It  can  never  make  an  act  unlaw- 
ful, or  a  disobedience  to  its  provisions,  which  was  done  before  the 
injunction  was  granted.     To  convict  of  a  contempt,  it  must  satisfacto- 
rily appear,  either  that  the  defendants,  through  themselves  or  their 
agents,  have,  since  knowledge  of  the  injunction,  authorized  the  act 
prohibited  by  it  to  be"  done,  or  omitted  to  interfere  to  prevent  a  subse- 
quent violation  by  a  party  who  stood  to  them  in  the  mere  relation  of 
an  agent  or  subordinate,  whose  movements  they  could  legally  control. 
Supreme  Ct.,  Sp.  T.,  1860,  People  a.  Albany  &  Vermont  R.  R.  Co., 
Ante,  171. 

3.  A  clear  violation  of  law,  or  a  clear  misuse  or  abuse  of  its  corporate 
powers,  by  a  municipal  corporation,  is  an  appropriate  ground  for  an 
injunction,  especially  where  the  threatened  act — the  granting  of  ferry 
leases — is  one  of  serious  consequence  to  the  public,  would  confer  rights 
of  property  to  last  for  years,  and  would  thus  present  embarrassments 
in  the  way  of  their  subsequently  being  set  aside.     In  such  a  case,  the 
preventive  remedy  is  not  only  lawful,  but  the  safest  and  best  which 
can  be  adopted.     Supreme  Ct.,  1860,  People  a.  Mayor,  <fec.,  of  N.  Y., 
32  Barb.,  102. 

4.  Equity  should  not  be  appealed  to  to  restrain  the  collection  of  a  tax  or 
assessment  which  was  void.     [14  N.  Y.  (4  Kern.),  534;  9  Paige,  388.] 
Supreme  Ct.,  1861,  Mutual  Benefit  Life  Ins.  Co.  a.  Supervisors  of  N.  Y., 
20  How.  Pr.,  416. 

5.  The  right  of  plaintiffs  to  maintain  an  action  for  a  violation  of  a  trade- 
mark, does  not  depend  upon  the  defendant's  intention  to  violate  it.    It 
is  enough  that  an  actual  violation  k  shown.     N.  Y.  Com.  Pl^  1861,. 
Dale  a.  Smithson,  Ante,  237. 

MEASURE  OF  DAMAGES,  7,  8. 
VOL.  XII.— 35 
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INSOLVENCY. 

INSANE  PERSONS. 

1.  Under  rule  85,  the  committee  of  a  lunatic,  idiot,  or   drunkard  may 
pay  to  the  petitioner  on  whose  application  the  commission  was  issued, 
or  to  his  attorney,  the  costs  and  expenses  of  the  application  and  of  the 
subsequent  proceedings  thereon,  including  the  appointment  of  the 
committee,  and  without  the  order  of  the  court  for  the  payment  thereof, 
provided  the  whole  amount  of  such  costs  and  expenses  does  not  ex- 
ceed $50.     The  committee  may  properly  make  such  payment  at  any 
time  while  the  funds  of  the  estate  were  in  their  hands,  and  before  they 
have  restored  the  property  to  the  alleged  lunatic,  upon  a  supersedeas 
of  the  commission.     Supreme  CL,  Sp.  T.,*  1861,  Matter  of  Clapp,  20 
How.  Pr.,  385. 

2.  The  power  of  the  court  to  direct  the  allowance  of  the  costs  and  ex- 
penses incurred  by  the  committee  in  opposing  the  traverse  of  the  in- 
quisition, does  not  cease  on  their  confirming  the  report  of  the  referees 
who  tried  the  issue,  and  superseding  the  commission  and  inquisition, 
and  the  appointment  of  the  committee.     The  court  necessarily  retain 
jurisdiction  in  the  proceeding,  and  of  the  fund  in  their  hands,  until  the 
coming  in  of  the  final  report  of  the  referee  appointed  to  settle  the  com- 
mittee's accounts,  and  the  confirmation  of  such  report.    Ib. 

3.  The  reasonable  charges  of  applications  made  to  the  court  by  the  com- 
mittee of  a  lunatic,  <fec.,  for  instructions  in  regard  to  the  sale  or  other 
disposition  of  the  property,  may  be  allowed  as  a  necessary  and  proper 
disbursement  in  and  about  the  execution  of  the  trust.  '  Ib. 

4.  After  an  inquisition  of  lunacy  has  been  confirmed,  if  the  inquisition  is 
traversed,  it  is  the  duty  of  the  committee  to  contest  the  traverse,  and 
not  suffer  the  inquisition  t6  be  superseded  from  sheer  neglect  and  in- 
attention ;  and  the  court  have  power,  in  its  discretion,  to  allow  to  them 
the  costs  of  opposing  such  traverse,  where  it  is  done  in  good  faith.     Ib. 

INSOLVENCY. 

The  omission  of  a  petitioning  creditor  for  the  discharge  of  an  insolvent, 
to  state  that  he  had  relinquished  a  judgment  he  held  by  way  of  secu- 
rity, is  not  a  defect  depriving  the  judge  of  jurisdiction  over  the  matter, 
but  at  most  an  irregularity,  to  which  objections  should  be  made  before 
him.  Supreme  Ct.,  1861,  Russell  &  Erwin  Manufacturing  Co.  a.  Arm- 
strong, Ante,  472. 

0  The  case  is  erroneously  reported  as  at  General  Term. 
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INTERPLEADER. 

Although  in  general  a  tenant  cannot  require  his  landlord  to  interplead  for 
the  rent  with  an  adverse  claimant  to  whom  the  tenant  has  attorned, 
yet  where  a  tenant  had  for  two  years  paid  rent  to  A.,  as  the  agent  of 
B.,  and  afterwards  A.  claimed  to  own  the  property,  and  to  have  re- 
ceived rent  from  the  tenant  as  landlord,  while  B.  claimed  the  title,  and 
the  tenant  denied  having  paid  rent  to  A.  in  any  other  capacity  than  as 
agent  of  B., — Held,  that  an  injunction  granted  in  an  action  of  inter- 
pleader should  be  continued  to  the  trial.  Supreme  Ct.,  Sp.  T.,  1861, ' 
Seaman  a.  Wright,  Ante,  304. 

IRREGULARITY. 

The  objection  that  the  referee  proceeded  to  trial  out  of  the  proper  county, 
goes  to  the  jurisdiction  of  the  referee ;  and  as  it  is  doubtful  whether  any 
indictment  for  perjury  would  lie  against  any  of  the  witnesses  sworn  be- 
fore him,  therefore  the  irregularity  cannot  be  disregard  edunder  sec- 
tion 1Y6  of  the  Code.  Supreme  Ct.,  Sp.  T.,  1861,  Brush  a.  Mullany, 
Ante,  344. 

JOINDER  OF  ACTIONS. 

1.  Legal  and  equitable  grounds  of  relief  may  be  united  in  the  same  ac- 
tion.    The   case  of  Reubens  a.  Joel  (13  N.  Y.  (3  Kern.),  488),  ex- 
plained.   Ct.  of  Appeals,  1861,  N.  Y.  Ice  Co.  a.  North  Western  Ins.  Co., 
Ante,  414. 

2.  A  claim  for  money  against  a  husband  cannot  be  joined  with  a  claim 
against  the  separate  estate  of  the  wife,  although  arising  out  of  a  single 
transaction.     W.  Y.  Superior  Ct.,  Sp.  T.,  1860,  P»len  a.  Lent,  5  JBosw., 
713. 

3.  A  broker  employed  to  effect  the  sale  of  lands,  sold  them  to  his  own 
clerk,  who  was  employed  in  the  affairs  of  the  vendor  relating  to  the 
land,  and  by  his  employment  acquired  special  knowledge  concerning  it. 

Held,  1.  That  although  the  price  agreed  to  be  paid  was  fair  and  the 
purchase-money  was  adequately  secured,  the  sale  could  not  be  sus- 
tained. The  rule  which  in  such  a  case  forbids  the  broker  from  selling 
to  himself,  equally  forbids  him  from  selling  to  his  clerk  or  assistant. 

2.  That  the  vendor  was  entitled  to  a  reconveyance  of  his  lands,  and 
it  appearing  that  a  part  of  them  had  been  resold  and  could  not  there- 
fore be  conveyed  back  to  him,  he  was  entitled  to  the  proceeds  of  such 
sale. 
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3.  That  he  could  not  join  the  broker  and  the  clerk  in  one  action, 
claiming  the  alternative  relief  of  a  reconveyance  by  the  latter,  or  from 
the  two  the  value  of  the  lots  at  the  commencement  of  the  action.  Al- 
though the  two  causes  of  action  arise  out  of  the  same  transaction,  they 
do  not  affect  both  of  the  parties  defendant.  They  are  separate  and 
distinct  causes  of  action,  which  cannot  be  joined  under  the  Code.  Ct. 
of  Appeals,  1860,  Gardner  a.  Ogden,  22  N.  Y.  (8  Smith),  327. 

JUDGE. 

The  provision  of  the  Laws  of  1847,  319,  ch.  280,  §  81, — declaring  that 
"  no  judge  of  any  court  shall  have  a  voice  in  the  decision  of  any  cause 
in  which  he  has  been  counsel,  attorney,  or  solicitor,  or  in  the  subject- 
matter  of  which  he  is  interested," — applies  to  justices  of  the  peace. 
Delaware  County  Ct.,  1861,  Carrington  a.  Andrews,  Ante,  348. 

JUDGMENT. 

1.  Upon  the  coming  in  of  a  verdict,  in  a  trial  by  jury,  it  is  the  duty 
of  the  clerk,  unless  a  different  direction  is  given  by  the  court,  to  enter 
a  judgment  in   conformity  with  the   verdict.     Supreme  Ct.,  1860, 
Morrison  a.  N.  Y.  &  New  Haven  R.  R.  Co.,  32  Barb.,  568. 

2.  The  report  of  referees  is  a  verdict  within  the  spirit  of  the  statute  regu- 
lating entry  of  judgment,  after  the  death  of  a  party,  on  verdicts  [3 
Sandf.,  660  ;  10  Wend.,  601 ;  8  How.  Pr.,  244]  ;  but  a  report  signed 
and  delivered  after  the  death  cannot  be  given  effect  by  relation  back. 
Supreme  Ct.,  Sp.  T.,  1860,  Kissam  a.  Hamilton,  20  How.  Pr^  369. 

3.  In  an  action  to  recover  the  possession  of  personal  property  retained  by 
the  defendant,  the  proper  judgment  for  the  plaintiff  is  for  the  recovery 
of  possession,  or  the  value  of  the  property  in  case  a  delivery  cannot  be 
had. 

Where,  however,  the  referee  had  directed  a  judgment  thus  in  the 
alternative,  but  the  judgment  formally  entered  on  the  record  was  for 
the  value  of  the  property  only, — Held,  that  it  was  an  irregularity  to  be 
corrected  by  motion  in  the  court  below,  not  a  ground  for  a  reversal  of 
the  judgment  by  the  Court  of  Appeals  on  the -merits. 

The  case  is  different  where  the  referee  erroneously  directs  an  abso- 
lute instead  of  an  alternative  judgment.  Ct.  of  Appeals,  1860,  Inger- 
soll  a.  Bostwick,  22  N.  T.  (8  Smith),  425. 

4.  Where,  in  a  foreclosure-suit,  the  report  of  the  referee  directed  the  sale 
of  the  premises  to  be  made  subject  to  a  prior  mortgage,  and  the  judg- 
ment did  not  repeat  the  provision,  but  recited  the  referee's  report  includ- 
ing that  direction,  and  adjudged  that  it  stand  ratified  and  confirmed, — 
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Held,  regular.  The  obvious  meaning  of  the  judgment  was  that  the 
sale  should  be  subject  to  the  elder  lien,  as  determined  by  the  referee. 
Ct.  of  Appeals,  1860,  Hancock  a.  Hancock,  22  N.  T.  (8  Smith),  568. 

5.  Judgment  founded  upon  the  report  of  a  referee  to  whom  the  issues  in 
a  cause  have  been  referred  for  trial,  is  to  be  formally  drawn  up  and 
entered  as  though  pronounced  by  the  court  in  whicli  the  suit  is  pend- 
ing.    This  has  been  the  uniform  practice  under  the  new  as  well  as  un- 
der the  old  form  of  procedure.     So  held  in  a  foreclosure-suit.     Ib. 

6.  A  judgment  entered  when  no  answer  is  put  in,  giving  the  plaintiff  re- 
lief which  was  not  specifically  asked  by  the  complaint, — e.  g.,  a  judg- 
ment in  foreclosure,  for  deficiency,  where  the  complaint  merely  asked 
for  a  sale, — should  be  vacated  on  motion.     Supreme  Ct.,  1861,  Simon- 
son  a.  Blake,  Ante,  331. 

7.  Such  a  judgment  is  not  merely  irregular,  but  is  void  or  voidable  as 
unauthorized,  and  the  right  to  move  to  have  it  vacated  is  not  limited 
to  one  year.     Ib. 

8.  Where  the  plaintiff  brought  suit  in  the  Supreme  Court  on  a  demand 
of  but  sixty-four  dollars  and  interest,  and  defendant  answered,  admitting 
and  paying  into  court  a  sum  whicli  was  seven  cents  less  than  the 
amount  claimed ;  and  the  plaintiff  disregarded  the  answer  and  irregu- 
larly obtained  an  order  for  judgment  for  the  amount  claimed, — Held, 
that  the  order  for  judgment  should  not  be  permitted  to  stand,  but 
should  be  set  aside  with  costs.     Supreme  Ct.,  Chambers,  1861,  Spen- 
cer a.  Tooker,  Ante,  353. 

9.  Where  a  judgment  directs  a  party  to  execute  a  conveyance,  he  is 
bound  to  execute  one  when  prepared  in  proper  form,  and  tendered  to 
him,  although  it  has  not  been  submitted  to  any  judge  for  approval. 
N.  T.  Superior  Ct.,  Sp.  T.,  1860,  Hilliker  a.  Hathorne,  5  Bosw.,  Y10. 

10.  But  the  judgment  properly  ought  to  provide  for  the  settlement  of  the 
form  before  some  judge  or  referee ;  and  if  the  party  called  upon  to  exe- 
cute it  doubt  its  propriety,  he  should  apply  to  the  court  to  settle  it. 
Ib. 

11.  A  motion  to  punish  a  party  for  a  contempt  in  not  executing  a  con- 
veyance, was  denied  without  costs,  upon  his  executing  the  same ;  it 
appearing  that  he  acted  in  good  faith,  under  the  advice  of  counsel,  and 
the  conveyance  not  having  been  submitted  to  any  judge.     Ib. 

12.  A  judgment  recovered  against  all  the  partners  of  a  firm,  process  being 
served  upon  all,  imports  in  itself  the  existence  of  a  partnership  debt. 
N.  T.  Com.  PL,  1861,  Jaques  a.  Greenwood,  Ante,  232. 

13.  In  an  action  on  a  judgment  which  was  recovered  in  this  State  upon 
service  of  process  on  the  defendant,  by  publication  and  by  personal 
service  without  the  State,  it  is  competent  on  him  to  show  that  he  had 


550  ABBOTTS'  PRACTICE  DIGEST. 


JUDGMENT. 


no  property  within  this  State  at  the  time  the  order  for  service  by  pub- 
lication was  made.     Supreme  Ct.,  1860,  Fiske  a.  Anderson,  Ante,  8. 

14.  Whether  a  judgment  obtained  on  service  by  publication  is  effectual 
further  than  as  against  the  defendant's  property  within  the  State, — 
Query  ?    Ib. 

15.  A  judgment  for  costs  in  a  former  action,  which  the  parties  have  not 
sought  to  review  directly,  and  which  is  not  manifestly  void  upon  its 
face,  is  conclusive  on  them  in  a  motion  to  stay  proceedings  in  a  second 
action  until  it  has  been  paid.    Supreme  Ct.,  1860,  McMahon  a.  Mutual 
Benefit  Life  Ins.  Co.,  Ante,  28. 

16.  It  seems,  that  in  dismissing  an  action  for  want  of  jurisdiction,  the 
court  have  power  to  give  judgment  for  costs,  where  they  have  cogni- 
zance of  the  general  nature  of  the  action,  and  the  parties,  by  appear- 
ance and  pleading,  have  submitted  themselves  to  the  jurisdiction.     Ib. 

17.  Although  an  error  be  discovered  in  the  proceedings  of  the  court  be- 
low, yet  the  judgment  may  be  affirmed  if  the  respondent  will  deduct 
all  that  the  appellant  claims  to  have  lost  by  the  error.     [Limiting  18 
N.  Y.,  522.    See  21  N.  Y.,  179.]    N.  Y.  Superior  Ct.,  1859,  Boyd 
a.  Foot,  5  JBosw.,  110. 

18.  It  is  the  duty  of  the  clerk,  and  not  of  the  attorney,  to  prepare  the 
judgment-roll.      The   successful    party  cannot  be  required  to  do  so. 
[2  Sandf.,  642.]     JV.  T.  Superior  Ct.,  1860,  Heinemann  a.  Waterbury, 
5  Bosw.,  686. 

19.  An  order  compelling  the  successful  party  to  file  a  judgment-roll,  is 
appealable  to  the  general  term,  and  will  be  reversed.    Ib. 

20.  Whether,  when  a  judgment  has  been  directed  to  stand  as  security, 
but  the  defendant  allowed  to  defend,  a  second  judgment  should  be  en- 
tered on  a  subsequent  recovery, — Query?    Ib. 

21.  The  provision  of  section  68  of  the  Code,  as  amended  in  1851, — that 
judgments  of  the  Marine  or  District  Courts,  when   docketed  in  the 
county  clerk's  office,  shall  be  deemed  judgments  of  the  Common  Pleas, 
— means  that  they  are  to  be  so  considered,  simply  for  the  purpose  of 
enforcement.      N.  Y.  Com.  PL,  1861,  Martin  a.  Mayor,  &c.,  of  N.  Y., 
Ante,  243. 

22.  Where  a  judgment  was  recovered  upon  the  check  of  A.,  made  for  the 
accommodation  of  B.,  who  indorsed  it,  and  the  judgment  .was  paid  by 
B. ; — Held,  that  it  could  form  no  valid  security  in  the  bands  of  B.  or 
any  one  representing  him ;  and  the  fact  that  A.  had  received  money  to 
be  applied  to  the  payment  of  the  check,  but  neglected  to  apply  it, 
could  not  be  made  available  to  give  such  judgment  validity,  and  thus 
sustain  its  priority  over  a  subsequent  judgment  which  remained  unpaid. 
Neither  the  judgment-creditor  holding  such  judgment,  nor  subsequent 
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judgment-creditors,  are  affected  by  such  a  misapplication  of  the  money. 
Supreme  Ct.,  Chamber*,  1861,  N.  Y.  Life  Ins.  &  Trust  Co.  a.  Vander- 
bilt,  Ante,  458. 

23.  A  judicial  sale  made  pursuant  to  the  decree  or  judgment  of  a  compe- 
tent court,  having  jurisdiction  of  the  subject-matter  and  of  the  parties, 
passes  title  to  the  purchaser,  even  though  the  judgment  should  after- 
wards be  reversed  or  set  aside  for  error  or  irregularity,  on  appeal.  N. 
Y.  Superior  Ct.,  Sp.  T.,  1861,  Holden  a.  Sackett,  Ante,  473. 

AMENDMENT,  7  ;  APPEAL  ;  CONFESSION  OF  JUDGMENT  ;  CONTEMPT,  4 ; 
COSTS,  22 ;  EJECTMENT. 

JUDICIAL  DETERMINATION. 

The  act  of  1860  (Laws  of  1860,  1024,  509,  §  6)  provided  that  the  super- 
visors of  the  city  and  county  of  New  York  should  raise  a  sum  to  pay 
whatever  sum  within  a  certain  amount  should  be  found  due  to  the 
relators,  and  authorized  the  comptroller  to  pay  the  amount  when  the 
same  should  be  judicially  determined. 

Held,  That  this  did  not  require  that  the  claimants  should  obtain  a 
judicial  determination  by  action,  as  a  preliminary  before  proceeding  by 
mandamus,  but  that,  on  their  application  for  a  mandamus  against  the 
comptroller,  the  court  might  order  a  reference  to  determine  the  amount. 
Supreme  Ct.,  1861,  People  a.  Haws,  Ante,  204. 

JUDICIAL  SALE. 

1.  Where  a  part  of  mortgaged  premises  had  been  released  from  the 
mortgage,  and  on  a  foreclosure  the  complaint  stated  the  release,  and 
the  decree  of  sale  excepted  the  released  portion  from  the  effect  of  the 
decree,  but  through  inadvertence  the  master's  deed  upon  the  sale  in- 
cluded it ; — Held,  that  it  did  not  convey  the  released  portion  of  the 
premises,  and  could  not  affect  the  title  of  the  real  owner.     The  master 
could  not  convey  premises  which  the  complaint  did  not  claim,  and  of 
which  the  decree  did  not  authorize  a  sale.    Supreme  Ct.,  1860,  Laverty 
a.  Moore,  32  Barb.,  347. 

2.  The  fact  that  there  is  a  suit  pending  between  the  same  parties,  the 
object  of  which  is  to  set  aside  the  mortgage,  is  no  ground  for  dischar- 
ging the  purchaser  at  the  foreclosure-sale.  N.  Y.  Superior  Ct.,  Sp.  T.t 
1861,  Holden  a.  Sackett,  Ante,  473. 

ABATEMENT,  5 ;  EXECUTION,  6. 
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JURISDICTION. 

1.  A  court  of  equity  has  jurisdiction  over  the  executors  of  a  foreign  estate, 
who  reside  in  this  State,  where  they  are  sued  not  for  any  liability  of 
the  decedent  or  his  estate,  but  on  their  own  liability  for  the  wrongful 
use  or  misapplication  of  trust-funds  which  have  come  to  their  hands. 

In  such  a  suit  the  executors  have  a  right  to  claim  the  benefit  of  the 
laws  of  the  place  where  the  estate  is  situated,  but  it  will  not  be  pre- 
sumed that  that  State  does  not  compel  trustees  and  executors  to  fulfil 
their  duties. 

So  held,  in  an  action  by  a  legatee  to  prevent  the  executors  of  an 
estate  situated  in  Nicaragua  from  using  the  proceeds  in  their  business, 
and  to  compel  them  to  invest  her  share  pursuant  to  the  provisions  of  the 
will.  Supreme  Ct.,  Sp.  T^  1860,  Montalvan  a.  Clover,  32  Barb.,  190. 

2.  The  Supreme  Court  of  this  State,  acting  as  a  court  of  equity,  cannot 
take  jurisdiction  of  an  action  for  the  recovery  of  lands  situated  in 
another  State  where  the  proceeding  is  in  rem  ;  but  where  it  has  juris- 
diction of  the  proper  parties,  as  by  their  appearance,  it  may  compel 
them  to  do  equity  in  relation  to  lands  located  without  its  jurisdiction, 
and  may,  by  the  process  of  attachment  and  injunction,  enforce  the  con- 
veyance of  such  land.     [The  cases  upon   this   point  examined  and 
reviewed.]     Ct.  of  Appeals,  1860,  Gardner  a.  Ogden,  22  N.  T.  (8 
Smith),  327. 

3.  Where  an  inferior  tribunal  is  one  of  special  and  limited  jurisdiction, 
no  presumption  in  favor  of  its  jurisdiction  arises.     It  must  derive  its 
power  to  act  from  facts  affirmatively  established.     The  inferior  tribunal 
must  pass  upon  those  facts,  but  its  decision  is  not  conclusive.     Both 
the  question  of  jurisdiction  and  the  facts  bearing  upon  it,  are  open  to 
review  by  the  court  above  upon  certiorari.    Supreme  Ct.,  Sp.  T.,  1860, 
People  a.  Van  Alstyne,  32  Barb.,  131. 

4.  The  Code  gives  the  court  no  jurisdiction  to  order  service  of  summons 
on  a  non-resident  defendant  by  publication,  unless  the  defendant  has 
property  within  the  State  at  the  time  when  the  order  is  made.     The 
existence  of  such  property,  or,  it  seems,  any  of  the  grounds  of  ordering 
service  by  publication,  are  jurisdictional  facts,  and  the  determination 
of  the  court  or  judge  that  such  facts  exist,  made  upon  the  ex-parte 
application  for  the  order,  is  not  conclusive.     Supreme  Ct.,  1860,  Fiske 
a.  Anderson,  Ante,  8. 

5.  Where  in  an  action  commenced  by  publication,  the  affidavit  on  which 
the  order  for  publication  is  obtained  is  insufficient,  the  order  is  unau- 
thorized and  void,  and  fatally  defective  in  itself,  the  court  acquires  no 
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jurisdiction,  the  judgment  is  void,  and  a  purchaser  under  it  acquires 
no  title.     Supreme  Ct^  1860,  Towsley  a.  McDonald,  32  Barb.,  604. 

JUDGMENT. 

JURY. 

1.  The  clerk  of  every  county  except  New  York  and  Kings,  in  addition  to  the 
box  by  law  now  kept  for  the  purpose  of  containing  the  names  of  jurors 
drawn  to  serve  at  any  court,  shall  provide  another  box,  in  which  he  shall 
deposit  the  names  of  all  persons  who  have  been  selected  and  returned  as 
suitable  persons  to  serve  as  jurors,  and  who  reside  in  the  city  or  town 
where  courts  are  appointed  by  law  to  be  held,  and  from  which,  whenever 
a  sufficient  number  of  jurors  duly  drawn  and  summoned,  do  not  appear  or 
cannot  be  obtained  to  form  a  jury,  the  court  may  order  the  sheriff  to  draw 
others  in  the  presence  of  the  court.     The  court  may  also,  by  the  consent 
of  parties,  order  the  sheriff  to  summon  from  the  bystanders  or  from  the 
county  at  large,  so  many  persons  qualified  to  serve  as  jurors,  as  shah1  be 
necessary  to  make  the  full  panel.     Laws  of  1861,  529,  ch.  210,  §§  1,  2. 

2.  The  sheriff  shall  forthwith  summon  the  persons  so  drawn,  and  make 
return  thereof,  and  persons  so  summoned  shall  attend  forthwith  and  serve 
unless  excused,  and  shall  be  subject  to  the  same  penalties  for  neglect  or 
refusal  to  attend.    Ib.,  §  8. 

3.  A  defendant  charged  with  a  capital  crime  may  waive  the  appointment 
of  triers  upon  the  challenge  of  a  juror,  and  submit  the  question  to  the 
court.   And  the  decision  of  the  court  thereupon,  if  there  be  no  conflict 
of  evidence,  may  be  excepted  to,  and  reviewed  in  an  appellate  court. 
[6  Cow.,  555  ;  7  Ib.,  108.]     Supreme  Ct.,  Chambers,  1858,  Stout  a. 
People,  4  Park.  Crn  132. 

4.  On  a  challenge  for  favor,  where,  by  consent,  the  court  acts  as  trier,  his 
decision,  like  that  of  triers  ordinarily,  is  final  on  the  question  of  fact, 
whether  the  juror  stands  indifferent.     Ct.  of  Appeals,  1860,  Sanchez  a. 
People,  22  N.  T.  (8  Smith),  147. 

5.  An  indefinite  and  hypothetical  impression  of  the  guilt  of  a  prisoner  is 
not  ground  for  challenge  for  principal  cause,  but  only  for  favor.     An 
opinion,  to  disqualify  a  juror  on  a  challenge  for  principal  cause,  must 
be  absolute  and  settled.     [4  Den.,  1  ;  3  Ib.,  281 ;  Ib.,  121  ;  8  Johns., 
347  ;  distinguishing  16  N.  Y.,  501.]     Supreme  Ct.,  1858,  People  a. 
Stout,  4  Park.  Or.,  71, 109  ;  S.  P.,  Chambers,  Stout  a.  People,  Ib.,  132. 

JUSTICES'  COURTS. 

1.  Section  168  of  the  Code  of  Procedure, — which  entitles  plaintiff  to  a 
judgment  upon  a  complaint  where  the  answer  does  not  deny  the  cause 
of  action, — is  not  applicable  to  justices'  courts.     Oneida  County  Ct^ 
1861,  Raymond  a.  Traffarn,  Ante,  52. 

2.  Where  two  towns  "  corner  together,"  so  that  there  is  a  point  of  contact 
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between  them,  although  they  do  not  touch  at  any  other  points  except 
the  corners,  they  are  adjoining  towns  within  the  meaning  of  the  stat- 
ute authorizing  actions  to  be  brought  in  another  town  in  the  same 
county,  next  adjoining  the  residence  of  the  plaintiff  or  defendant.  Su- 
preme Ct^  1860,  Holmes  a.  Carley,  32  Barb.,  440. 

3.  Although  a  justice  of  the  peace  has  the  power,  in  his  discretion,  to 
order  an  adjournment  without  requiring  the  defendant  to  make  oath  to 
the  want  of  a  material  witness,  or  give  security, — where  he  grants  such 
an  adjournment,  not  on  his  own  motion,  but  on  that  of  the  defendant, 
on  the  supposition  that  he  is  entitled  to  it,  it  is  error.     Supreme  Ct., 
1860,  Peck  a.  Andrews,  32  Barb.,  445. 

4.  Such  an  adjournment  having  been  granted  against  the  objection  of  the 
plaintiff, — Held,  1.  That  the  adjournment  was  irregular  and  unauthor- 
ized, and  by  it  the  justice  lost  jurisdiction  of  the  cause. 

2.  That  the  plaintiff  did  not  waive  his  objection  by  having  his  sub- 
poena renewed. 

And  accordingly,  the  judgment  of  the  justice  on  the  adjourned 
day,  dismissing  the  complaint  with  costs,  for  the  non-appearance  of  the 
plaintiff,  was  reversed.  Ib. 

5.  In  an  action  in  a  justice's  court  for  trespass  upon  real  property,  de- 
fendant answered  simply  that  a  former  suit  was  a  bar.     On  the  trial, 
the  justice  denied  an  application  for  leave  to  amend,  and  defendant 
declined  to  produce  any  evidence,  whereupon  the  justice,  without  any 
proof  from  plaintiff,  gave  judgment  for  the  amount  demanded  in  the 
complaint. 

Held,  error,  for  -which  the  judgment  should  be  reversed.  Oneida 
County  Ct.,  1861,  Raymond  a.  Traffarn,  Ante,  52. 

6.  A  justice  of  the  peace  has  a  right  to  charge  the  jury,  although  it  is 
usual  to  omit  to  do  so,  and  his  omission  or  refusal  is  not  error ;  but 
where  his  charge  is*  manifestly  erroneous,   especially  if  given  at  re- 
quest of  the  successful  party,  it  is  error,  for  which  the  judgment  should 
be  reversed.     Supreme  Ct.,  1860,  Pettit  a.  Ide,  Ante,  44. 

7.  Where  the  justice  in  his  charge  assumed  in  favor  of  the  defendant  a 
material  question  upon  which  the  evidence  was  conflicting,  by  instruct- 
ing the  jury  that  another  question  was  the  only  point  to  be  passed  on, 
— Held,  that  judgment  for  the  defendant  should  be  reversed.     Ib. 

8.  Where  the  justice  who  rendered  the  judgment  had  been  counsel  for 
the  plaintiff,  in  a  suit  before  another  justice  for  the  same  matters  de- 
clared for  before  himself,  and  on  application  refused  to  dismiss  the 
action, — Held,  that  the  judgment  should  be  reversed.    Delaware  Coun- 
ty Ct.,  1861,  Carrington  a.  Andrews,  Ante,  348. 

9.  A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover  not  ex- 
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ceeding  $100,  on  an  undertaking  of  bail.     Supreme  Ct.,  Sp.  T.,  1860, 
Shackleton  a.  Hart,  Ante,  325,  note. 

APPEAL,  22,  36  ;  DISTRICT  COURTS. 

LACHES. 

A  defendant  who  had  given  bail,  left  the  country  for  India,  without  the 
knowledge  of  his  bail,  and  they  knew  nothing  of  his  intention  to  re- 
turn ;  but  as  soon  as  they  learned  that  he  had  returned,  and  was  with- 
in their  reach,  they  applied,  pending  suit  against  them,  for  further  time 
to  surrender  him.  Held,  that  they  were  not  chargeable  with  laches. 
Bank  of  Geneva  a.  Reynolds,  Ante,  81. 

LANDLORD  AND  TENANT. 

The  lessee  cannot  resist  a  recovery  of  the  rent,  by  the  lessor's  assignee, 
on  the  ground  that  the  assignor  notified  him  not  to  pay  to  the  former. 
N.  T.  Com.  PL,  1861,  Morris  a.  Niles,  Ante,  103. 

INTERPLEADER. 

LARCENY. 

1.  Under  the  Laws  of  1860,  1016,  ch.  508,  §  33, — providing  that  when- 
ever any  larceny  shall  be  committed  in  the  city  of  New  York,  by 
stealing  from  the  person  of  another,  the  offender  may  be  punished  as 
for  grand  larceny,  although  the  value  of  the  property  taken  be  less 
than  twenty-five  dollars, — stealing  from  the  person  of  another  is  a 
felony.     Supreme  Ct.,  Chambers,  1861,  Riley's  Case,  Ante,  479. 

2.  The  intent  of  the  statute  is  mandatory.     In  a  case  where  the  indict- 
ment alleges  the  larceny  to  have  been  committed  on  the  person  of  some 
one  in  New  York,  if  the  prisoner  be  found  guilty,  the  court  must  sen- 
tence the  prisoner  as  for  grand  larceny,  although  the  value  of  the 
property  taken  was  less  than  twenty -five  dollars.     Ib. 

3.  When  such  a  case  comes  before  a  committing  magistrate  of  the  city 
of  New  York,  it  is  his  duty  to  cause  the  complaint  to  be  brought  be- 
fore the  grand-jury  for  their  action.     Ib. 

4.  The  Court  of  Special  Sessions  have  no  authority  to  hear  or  decide 
such  a  case ;  and  a  sentence  by  that  court  on  a  conviction  for  petit 
larceny  on  such  an  indictment,  is  nugatory.     Ib. 

LEGISLATURE. 

The  Legislature  has  the  absolute  power  to  determine  what  sums  shall  be 
raised  by  tax  ;  and  it  is  no  objection  to  the  validity  of  a  law  directing 
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money  to  be  so  raised  to  pay  a  claim,  that  the  amount  of  the  claim  is 
not  liquidated  by  the  statute,  but  left  to  be  ascertained  by  judicial  de- 
termination. Supreme  Ct.,  1861,  People  a.  Haws,  Ante,  204. 

LIMITATIONS. 

1.  When  work  is  done  without  any  agreement  as  to  the  time  of  pay- 
ment, the  Statute  of  Limitations  runs  from  the  time  of  completion  of 
the  work.     [Ang.  on  Lim.,  41 ;  7  Moore  P.  C.,  85 ;  3  B.  &  A.,  288.] 
N.  Y.  Superior  Ct.,  1859,  Peck  a.  N.  Y,  &  Liverpool  Steamship  Co., 
5  Bosw.,  226. 

2.  In  order  to  constitute  a  current  account,  within  the  meaning  of  section 
95  of  the  Code,  there  must  be  mutual  demands,  of  such  a  nature  that 
each  party  could  maintain  an  action.     Mere  payments  on  one  side, 
and  demands  on  the  other,  do  not  constitute  such  an  account.     [Re- 
viewing  cases.]     Ib. 

3.  A  general  payment  on  account  does  not  save  an  item  of  the  account 
from  the  Statute  of  Limitations,  if  the  debtor,  at  the  time  of  such  pay- 
ment, expressly  repudiate  such  item.     Ib. 

4.  The  defendant  cannot  avail  himself  of  the  Statute  of  Limitations  in 
moving  to  vacate  an  order  of  arrest,  when  he  has  failed  to  set  it  up  in 
his  answer.     Supreme  Ct.,  Sp.  T.,  1860,  Arthurton  a.  Dalley,  20  How. 
Pr.,  311. 

5.  The  limitation  of  twenty  years  prescribed  by  the  Revised  Statutes  of 
1830  for  actions  to  recover  dower,  is  applicable  to  cases  where  the 
husband  died  and  the  wife's  title  accrued  prior  to  the  passage  of 

1  1  O 

the  Revised  Statutes.  Supreme  Ct.,  1860,  Brewster  a.  Brewster,  32 
Barb.,  428. 

6.  An  action  upon  an  undertaking  of  bail, — Held,  not  barred  before  the 
lapse  of  six  years.     Supreme  Ct.,  Sp.  T.,  1860,  Shackleton  a.  Hart, 
Ante,  325,  note. 

7.  A  corporation  is  "  a  person,"  within  the  meaning  of  the  Statute  of 
Limitations,  and  may  avail  itself  of  the  defence.     Ct.  of  Appeals,  1860, 
People  a.  Trinity  Church,  22  JT.  Y.  (8  Smith],  44. 

MALICE 

Where  want  of  probable  cause  is  proved,  the  jury  may  infer  malice, — 
that  is,  improper  and  indirect  motives.  Supreme  Ct.,  1860,  Grinnell 
a.  Stewart,  Ante,  £20. 
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MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution,  in  causing  plaintiff  to  be  ar- 
rested on  a  charge  of  fraud  in  contracting  a  debt,  it  appeared  that  the 
plaintiff  had  obtained  the  credit  upon  representations  that  he  was  the 
owner  of  certain  real  property,  and  referred  to  the  public  records  of  the 
county  for  his  title,  and  the  defendants  searched  those  records,  but 
failed  to  trace  the  title,  which  in  fact  was  there ;  and  therefore  caused 
the  arrest  of  plaintiff. 

Held,  that  this  did  not  show  probable  cause.     Supreme  Ct.,  1860, 
Grinnell  a.  Stewart,  Ante,  220. 

2.  A  person's  belief  in  a  charge  made  by  him,  when  arising  from  his  own 
negligence  in  examining  the  evidence  within  his  reach,  does  not  con- 
stitute probable  cause  for  such  charge.    Ib. 

MANDAMUS. 

1.  Proceedings  by  mandamus  are  not  affected  by  the  Code,  but  are  regu- 
lated by  the  rules  of  practice  and  pleading  prevailing  antecedent  thereto. 
Supreme  Ct.,  1860,  People  a.  Supervisors  of  Ulster,  32  Barb.,  4Y3. 

2.  The  writ  must  set  forth  in  substance  the  title  of  the  relator,  and  show 
a  good  reason  for  issuing  the  mandamus.     Ib. 

3.  The  return  must  set  forth  the  justification  of  the  defendants  for  not 
doing  the  act  the  performance  of  which  is  sought  to  be  enforced.     It 
may  set  up  any  number  of  facts,  constituting  as  many  good  reasons  for 
not  performing  the  act  which  the  writ  seeks  to  compel,  provided  they 
exist  in  point  of  fact.     Ib. 

4.  Of  the  cases  in  which  mandamus  will  issue.     Supreme  Ct.,  1861, 
People  a.  Haws,  Ante,  204. 

5.  Where  a  mandamus  is  sought  against  a  board  of  officers,  service  of 
notice  of  the  application  on  a  majority  of  the  board,  including  the 
chairman,  is  sufficient.     Supreme  Ct.,  Sp.  T.,  1860,  People  a.  Con- 
tracting Board,  20  How.  Pr.,  206. 

6.  If  notice  of  reasonable  length  is  given,  it  is  sufficient.     The  length  of 
notice  in  mandamus  cases  is  not  controlled  by  the  Code.     Ib. 

*7.  Where  a  board  of  officers  are  empowered  to  make  a  contract,  and  re- 
quired to  make  it  with  the  lowest  bidder,  their  proposals  or  notice  for 
obtaining  bids  is  a  proposition,  on  their  part,  of  the  terms  by  which, 
they  will  be  bound ;  and  a  compliance  with  the  terms  of  the  proposal 
by  the  contractor  who  is  the  lowest  bidder  at  those  terms,  is  a  com- 
pliance by  and  an  acceptance  of  the  contract  by  the  contractor,  on  his 
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part;  and  this  constitutes  a  legal  meeting  of  minds,  an  offer  and  an 
acceptance,  a  legal  agreement  in  contemplation  of  this  statute,  so  far 
as  to  give  mutual  rights  to  the  parties,  and  gives  to  the  proposer  for  a 
contract,  so  in  law  accepted,  a  vested  right  in  the  agreement,  not  in- 
choate, but  a  complete  right,  that  is  not  in  the  power  of  the  contracting 
board  to  defeat  by  a  pretended  exercise  of  discretion  ;  and  thus  a  right 
which  the  courts  will  regard  and  enforce  by  mandamus.  Ib. 

8.  A  mandamus  cannot  be  allowed,  at  the  instance  of  the  lowest  bidder 
for  a  contract,  to  compel  the  street-commissioner  of  the  city  of  New 
York  to  execute  such  contract  with  him.     Supreme  Ct.,  Sp.  T.,  1861, 
People  a.  Smith,  Ante,  133. 

9.  If  the  Common  Council  neglect  to  proceed  with  a  strejet-opening  which 
they  have  no  power  to  discontinue,  the  court  may  grant  a  mandamus 
to  compel  them  to  proceed,  and  a  person  to  whom  damages  have  been 
awarded  by  the  commissioners,  has  such  an  interest  as  authorizes  him 
to  make  the  application.     Supreme  Ct.,  Sp.  T.,  1861,  People  a.  Com- 
mon Council  of  Syracuse,  20  How.  Pr.,  491. 

10.  That  a  mandamus  is  an  action  within  the  provisions  of  the  Revised 
Statutes  relative  to  costs.     People  a.  Colborne,  20  How.  Pr.,  378. 

MANUFACTURING  CORPORATION. 

CAUSE  OF  ACTION,  4,  7. 

MARINE  COURT. 

The  New  York  Marine  Court  cannot  open  judgments  rendered  by  them, 
unless  the  same  were  obtained  by  default.  JV.  Y.  Com.  PL,  1861, 
Martin  a.  Mayor,  &c.,  of  N.  Y.,  Ante,  243. 

MEASURE  OF  DAMAGES. 

1.  The  measure  of  damages  on  a  bond  given  to  pay  damages  caused  by 
the  detention  of  a  vessel  under  an  attachment,  is  not  the  amount 
which  the  vessel  might  earn  per  day  during  the  season  of  navigation, 
but  what  the  use  of  the  vessel  was  worth  at  that  particular  season  of 
the  year.     Supreme  Ct.,  1860,  Rogers  a.  Beard,  20  How.  Pr.,  98. 

2.  In  an  action  by  a  mortgagee  of  chattels  against  the  mortgagor,  or  a 
party  having  his  rights,  for  the  conversion  of  the  property,  the  plaintiff 
is  not  entitled  to  recover  the  full  value  of  the  property,  but  is  limited 
to  the  amount  of  his  debt.     Ct.  of  Appeals,  1860,  Parish  a.  Wheeler, 
22  N.  T.  (8  Smith),  494. 
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3.  In  an  action  brought  by  a  tenant  for  converting  his  fixtures  by  pre- 
venting him,  when  dispossessed,  from  removing  them,  the  measure  of 
damages  is  the  value  of  the  property  for  the  purpose  of  removal ;  that 
is,  in  the  case  of  a  chimney,  which  cannot  be  removed  without  de- 
struction, the  value  of  the  materials  subject  to  the  obligation  to  remove 
it.     Supreme  Ct.,  1860,  Moore  a.  Wood,  Ante,  393. 

4.  Though  the  value  of  the  chimney  as  it  stood  may  be  proper  evidence 
in  such  case,  as  well  as  the  value  of  the  material,  a  charge  that  the 
jury  had  a  right  to  consider  the  cost  of  the  chimney  and  its  value  for 
the  purposes  for  which  it  was  used  at  the  time,  and  also  its  value  to  be 
removed,  is  erroneous.     Ib. 

5.  In  an  action  for  infringement  of  a  trade-mark,  the  plaintiff  is  not  en- 
titled to  recover,  as  a  part  of  the  damages  caused  by  the  infringement, 
the  costs  of  obtaining  an  injunction  in  the  cause.    JV.  Y.  Superior  Ct.t 
Burnett  a.  Phalon,  Ante,  186. 

6.  Where  a  warranty  was  given  on  the  sale  of  a  quantity  of  coal-dust 
that  it  had  no  dust  of  soft  or  bituminous  coal  mixed  with  it, — Held, 
that  the  true  measure  of  damages  for  the  breach  of  the  warranty  was 
the  difference  between  the  value  of  the  article  as  it  was  and  its  value 
as  it  would  have  been  if  it  had  been  what  it  was  represented.    Supreme 
Ct.,  1861,  Millburn  a.  Belloni,  Ante,  451. 

7.  Reasonable  counsel-fees  and  expenses  which  a  party  is  put  to  in  pro- 
curing a  dissolution  of  an  injunction,  constitute  damages  sustained  "by 
reason  of  the  injunction,"  and,  as  such,  may  be  recovered  in  a  proceed- 
ing upon  an  undertaking  given  pursuant  to  the  provisions  of  section 
22 2  of  the  Code.    N.  Y.  Com.  PL,  1861,  Fitzpatrick  a.  Flagg,  Ante,  1 89. 

8.  But  where,  in  an  action  against  public  officers,  representing  a  munici- 
pal corporation,  an  injunction  was  issued  against  them, — Held,  that 
they  were  not  entitled  to  recover  counsel-fees,  which  it  appeared  that 
not  they,  but  the  municipal  corporation  which  they  represented,  had 
paid.     Ib. 

9.  The  measure  of  damages  recoverable  for  the  negligence,  not  actual,  but 
constructive,  of  a  common  carrier.    Lakeman  a.  Grinnell,  5  JBosw.,  625. 

MECHANICS'  LIEN. 

1.  Under  the  Mechanics'  Lien  Law  of  the  city  of  New  York,  the  right  of 
lien  extends  to  all  such  materials  as  ordinarily  enter  into  or  are  used 
in  the  construction  of  buildings,  and  which  are  within  the  express  or 
implied  terms  of  the  building  contract  made  between  the  owner  and 
contractor.  N.  Y.  Com.  Pl^  Sp.  T.,  1861,  Hazard  Powder  Co.  a. 
Byrnes,  Ante,  469. 
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2.  Where  the  contract  imposed  upon  the  builder  the  duty  of  removing 
rock  from  the  surface  of  the  land,  preparatory  to  laying  the  foundation 
walls, — Held,  that  powder  and  fuses  furnished,  being  necessary  for  the 
purpose  of  blasting  the  rock  and  enabling  the  contractor  to  construct 
the  contemplated  building,  must  be  classed  as  "  materials,"  within  the 
meaning  of  the  Lien  Law.     Ib. 

3.  In  a  proceeding  to  enforce  a  mechanic's  lien,  the  person  for  whom  the 
building  was  erected,  and  who  contracted  to  pay  for  it,  is  "  the  owner," 
within  the  statute.     N.  T.  Com.  PL,  1861,  McMahon  a.  Tenth  Ward 
School-Officers,  Ante,  129. 

MISTAKE. 

A  defendant,  against  whom  a  verdict  was  rendered,  made  a  case  with 
exceptions,  to  which  amendments  were  served,  and  while  they  were 
being  settled,  judgment  was  entered  by  the  plaintiff,  and  notice  thereof 
served.  The  defendant's  attorney  forgot  the  service  of  this  notice,  and, 
mistaking  the  practice,  omitted  to  serve  notice  of  appeal.  Held,  that 
the  mistake  being  unquestionable,  the  defendant  acting  in  perfect  good 
faith,  and  his  case  being  meritorious,  the  judgment  should  be  opened, 
and  he  be  allowed  to  be  heard  on  the  case,  on  the  terms  of  securing 
the  payment  of  the  judgment  and  present  payment  of  costs, — or,  if  the 
plaintiff  elected  to  admit  service  of  the  notice  of  appeal  in  due  time, 
the  judgment  to  stand,  and  the  defendants  to  be  heard  on  their  excep- 
tions only. 

Granting  such  relief,  even  in  such  a  case,  was  held  to  be  going  to  the 
extreme  limit  of  judicial  discretion.  N.  Y.  Superior  Ct.,  1860,  Jelling- 
haus  a.  New  York  Insurance  Co.,  5  Bosw.,  678. 

MONEY  PAID. 

1.  An  owner  of  real  property  in  the  city  of  New  York,  which  is  liable 
to  assessment  for  a  street-improvement,  who,  having  due  notice  of  pro- 
ceedings for  such  improvement,  allows  such  proceedings  to  be  taken, 
the  work  to  be  done,  and  the  assessments  made  and  confirmed,  and 
who,  on  demand,  pays  the  amount  assessed  upon  his  property  without 
objection,  cannot  afterwards  maintain  an  action  against  the  city  to  re- 
cover back  the  money  so  paid,  on  the  ground  that  the  contract  for 
the  work  was  not  awarded  to  the  lowest  bidder,  or  that  there  was  ir- 
regularity or  error  in  the  proceedings,  or  an  allowance  of  fraudulent  or 
improper  items.     Supreme  Ct.,  Sp.  T.,  1860,  Sandford  a.  Mayor,  &c., 
of  New  York,  Ante,  23.  >  . 

2.  If  jurisdiction  be  obtained,  and  the  proceedings  are  regularly  con- 
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ducted,  other  objections,  not  going  to  the  jurisdiction,  must  be  taken 
and  determined  in  the  course  of  the  proceedings ;  and  if  not  so  taken, 
they  cannot  afterwards  be  made  the  ground  for  resisting  the  collection 

of  the  assessment  or  questioning  the  validity  of  the  lien.    Ib. 

+ 

MORTGAGE. 

Sale  of  a  renewed  lease, — Held,  authorized  under  foreclosure  of  a  mort- 
gage given  upon  the  original  lease.  N.  Y.  Superior  Ct.,  Sp.  T.,  1861, 
Holden  a.  Sackett,  Ante,  473. 

FORECLOSURE. 

MOTIONS  AND  ORDERS. 

1.  The  right  to  move  to  have  an  action  continued  under  section  121  of 
the  Code,  after  one  year  from  the  death  of  a  party,  is  not  given  to  the 
heirs  at  law  or  personal  representatives  or  successors  in  interest  of  a 
deceased  defendant,  in  any  case.     Supreme  Ct.,  Sp.  T.,  1860,  Kissam 
a.  Hamilton,  20  How.  Pr.,  369. 

2.  Motion  may  be  denied  where  the  papers  are  defaced  with  interlinea- 
tions and  erasures.     Supreme  Ct.,  Sp.  T^  1860,  Henry  a.  Bow,  20 
How.  Pr.,  215. 

3.  It  is  entirely  in  the  discretion  of  a  court  to  hear  a  renewal  of  a  motion 
or  not.     They  can,  as  they  may  deem  advisable,  hear  it  on  precisely 
the  same  papers ;  and  their  discretion  in  this  respect  cannot  be  re- 
viewed by  an  appeal  from  the  order.     Supreme  Ct.,  1861,  White  a. 
Munroe,  Ante,  357. 

4.  After  one  order  to  stay  proceedings' for  twenty  days  has  been  made 
ex  parts  at  chambers,  a  second  order  cannot  be  obtained  except  upon 
notice.     Supreme  Ct.,  Sp.  T.,  1861,  Marvin  a.  Lewis,  Ante,  482. 

5.  Such  a  second  order,  obtained  without  notice,  may  be  disregarded. 
Ib. 

6.  A  renewal  of  a  motion  to  open  a  judgment  taken  by  default,  cannot 
be  entertained  on  the  ground  of  a  defence  which  was  known  to  de- 
fendant when  the  original  motion  was  made.     He  should  have  stated 
at  that  time  all  that  was  necessary  to  secure  his  success.     Supreme  Ct., 
Sp.  T.,  1861,  Pattison  a.  Bacon,  Ante,  142. 

7.  After  a  defendant  has  moved  to  vacate  an  order  of  arrest,  the  order 
being  founded  on  facts  extrinsic  to  the  cause  of  action,  and  his  motion 
to  vacate  it  being  founded  only  on  the  plaintiff's  original  affidavits, — if 
such  motion  is  denied,  he  should  not  be  allowed  to  renew  it  upon  op- 
posing affidavits  on  his  own  part,  especially  where  the  order  denying 
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his  motion  has  been  affirmed  on  appeal.     JV.  Y.  Com.  PL,  Sp.  T.,  1861, 
Lovell  a.  Martin,  Ante,  178. 

8.  A  motion  to  strike  out  matter  from  a  pleading  cannot  be  made  unless 
notice  thereof  is  served  within  twenty  days  after  service  of  the  plead- 
ing.  Supreme  Ct.t  Sp.  T.,  1861,  New  York  Ice  60.  a.  North  Western 
Ins.  Co.,  Ante,  74. 

9.  This  rule  applied  in  a  peculiar  case,  where  the  moving  party  sought  to 
excuse  his  delay  on  the  ground  that  he  had  been  misled.     76. 

10.  The  notice  of  a  motion  must  be  eight  days,  and  an  order  granted  on 
shorter  notice  is  improper,  unless,  by  an  order  preliminary  and  antece- 
dent to  the  service,  the  court  or  judge  has  shortened  the  time.     Su- 
preme Ct.,  1860,  Rogers  a.  McElhone,  Ante,  292. 

11.  A  motion  to  set  aside  such  proceedings,  judgment,  &c.,  on  the  ground 
that  the  referee  tried  the  cause  out  of  the  county,  is  properly  made  at 
special  term.    Supreme  Ct.,  Sp.  T.,  1861,  Brush  a.  M.u\\any,Ante,  344. 

ABATEMENT,  2 ;    APPEAL  ;    ARREST  ;    CONFESSION    OF   JUDGMENT,   3 ; 
CONTEMPT,  3  ;  LIMITATIONS,  4. 

MUNICIPAL  CORPORATION. 

1.  It  is  not  in  the  power  of  the  Common  Council  to  bind  its  legislative 
capacities  by  any  private  arrangement  or  stipulations,  so  as  to  disable 
itself  from  enacting  any  law  that  might  be  deemed  essential  for  the 
public  good.      Supreme  Ct.,   1844,  Mayor,  <fcc.,  of  N.  Y.  a.  Britton, 
Ante,  367,  note. 

2.  If  the  Common  Council  enter  into  a  specific  agreement  with  a  railroad 
company,  prescribing  the  regulations  to  which  the  latter  shall  be 
subject,  requiring  no  further  license,  and  reserving  no  right  to  require 
one,  they  are  excluded  by  their  contract  from  afterwards  enacting  that 
a  license  shall  be  a  condition  to  entitle  them  to  run  their  cars.     The 
contract  is  nothing  more  or  less  than  a  license.     Supreme  Ct.,  1861, 
Mayor,  <fec.,  of  N.  Y.  a.  Second  Avenue  R.  R.  Co.,  Ante,  364. 

3.  The  irregularity  in  passing  an  assessment  ordinance  by  one  board  of 
the  Common  Council,  in  one  year,  and  the  other  board  in  the  follow- 
ing year, — Held,  cured  by  an  amendment  appointing  new  assessors. 
Supreme  Ct.,  Sp.  T.,  1861,  Bennett's  Case,  Ante,  127. 

CAUSE  OF  ACTION,  5,  6  ;  NEW  YORK  (CITY  OF)  ;  SYRACUSE. 

NEW  TRIAL. 

1.  After  a  trial  by  jury,  a  motion  for  a  new  trial  must  be  made  before 
the  entry  of  judgment,  either  before  the  judge  who  presided  at  the 
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trial,  or  at  a  special  term,  unless  the  right  to  move  for  a  new  trial  be 
reserved  in  the  order  allowing  the  entry  of  judgment.  Supreme  Ct., 
1861,  Jackson  a.  Fassitt,  Ante,  281. 

2.  In  an  action  to  recover  damages  under  the  statute  for  the  death  of 
one  caused  by  the  wrongful  act  or  neglect  of  the  defendant,  notwith- 

•  standing  the  statute  makes  the  jury  the  judges  of  the  measure  of  dam- 
ages, it  is  the  duty  of  the  court  to  give  them  definite  instructions  as  to 
what  may  or  may  not  properly  be  taken  into  consideration  in  estima- 
ting the  pecuniary  loss ;  and  if  explicit  instructions  are  refused  when 
asked  to  be  given,  or  erroneous  instructions  are  given,  it  is  cause  for  a 
new  trial.  Supreme  Ct.,  1860,  Green  a.  Hudson  River  R.  R.  Co.,  32 
Barb.,  25. 

3.  If  the  power  to  grant  a  new  trial  in  criminal  cases  for  newly  discov- 
ered evidence,  or  surprise,  exist  at  all,  it  can  only  be  exercised  upon  the 
minutes  of  the  court  or  a  case  made  and  settled.  Buffalo  Superior  Ct*, 
Crim.  T.,  1854,  People  a.  O'Brien,  4  Park.  Or.,  203. 

4.  A  motion  for  a  new  trial,  on  the  ground  of  surprise  (or,  it  seems,  new- 
ly discovered  evidence),  cannot  be  made  after  judgment  has  been  per- 
fected.    This  was  the  rule  before  the  Code  [7  Cow.,  107  ;  15  Johns., 
354 ;  4  Hill,  125],  and  it  has  not  been  changed.     [Overruling  6  How. 
Pr.,  293.]     The  defendant  must  obtain  a  stay  of  judgment,  in  order  to 
move.     N.  Y.  Superior  Ct.,  1859,  Barnes  a.  Roberts,  5  Bosw.,  73. 

5.  If  a  mistake  of  law  by  a  party  can  ever  be  made  the  means  of  obtain- 
ing a  new  trial  on  the  ground  of  surprise,  it  certainly  cannot  when  it 
was  caused  by  the  negligence  of  such  party.     Buffalo  Superior  Ct., 
Crim.  T.,  1854,  People  a.  O'Brien,  4  Park.  Cr.,  203. 

6.  On  a  question  of  fact,  the  plaintiff  testified  one  way,  and  the  defendant 
directly  the  contrary,  and  the  defendant  introduced  a  letter  of  the 
plaintiff  in  evidence,  written  before  the  commencement  of  the  action, 
flatly  contradicting  his  testimony. 

Held,  that  on  this  evidence  a  verdict  for  the  plaintiff  must  be  set 
aside.  The  jury  were  bound  to  disregard  plaintiff's  oath  when  thus 
contradicted.  Supreme  Ct.,  1860,  Boyd  a.  Colt,  20  How.  Pr.,  384. 

7.  A  report  of  a  referee,  like  the  verdict  of  a  jury,  is,  as  a  general  rule, 
conclusive  in  a  case  of  conflict  of  evidence,     [l  E.  D.  Smith,  85  ;  3 
Ib.,  98  ;  4  Ib.,  365  ;  3  Cow.,  168.]     It  is,  therefore,  like  such  verdict, 
only  to  be  set  aside  when  the  finding  is  clearly  against  the  weight  of 
evidence,  or  where,  upon  the  trial,  some  rule  of  evidence  or  principle 
of  law  has  been  violated.     [1  E.  D.  Smith,  85  ;  5  Duer,  216.]     N.  T. 
Superior  Ct.,  1860,  Hoogland  a.  Wight,  20  How.  Pr^  70. 

TRIAL  ;  APPEAL,  28. 
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NEW  YORK  (CITY  OF). 

1.  The  provisions  of  the  charter  of  the  city  of  New  York  (Act  of  April 
14,  1857,  §  22;  Act  of  April  15,  1857,  §  6)  do  not  give  the  comp- 
troller power  to  examine  and  disallow  county  charges  which  have  been 
already  examined  and  allowed  by  the  board  of  supervisors.     It  seems, 
his  power  in  respect  to  such  charges  is  limited  to  the  examination  of 
the  vouchers.     Supreme  Ct.,  Chambers,  1861,  People  a.  Haws,  Ante, 
192. 

2.  The  act  of  1859,  giving  the  comptroller  power  to  take  all  necessary 
means  to  open  collusive  and  fraudulent  judgments  against  the  city,  does 
not  give  to  the  Marine  Court  power  to  open  judgments.     JV.  Y.  Com. 
PI,  1861,  Martin  a.  Mayor,  &c.,  of  N.  Y.,  Ante,  243. 

3.  On  an  application  by  the  comptroller  to  the  Common  Pleas  to  open 
a  judgment  against  the  city,  recovered  in  the  Marine  Court,  the  proper 
course  is  to  enjoin  the  plaintiff  from  proceeding,  without  prejudice  to 
his  right  to  sue  on  the  judgment  in  a  court  of  record.     Ib, 

4.  The  comptroller  cannot  be  compelled,  by  mandamus,  to  draw  his  war- 
rant for  payment  of  charges  audited  by  the  board  of  supervisors,  which 
are  not,  by  law,  county  charges.     Supreme  Ct.,  Chambers,  1861,  People 
a.  Haws,  Ante,  192. 

5.  Under  the  statutes  regulating  the  opening  of  streets  and  public  places 
in  the  city  of  New  York,  the  Corporation  of  the  city  have  power  to 
discontinue  such  proceedings  before  confirmation  of  the  report,  and 
without  application  to  the  court.     Supreme  Ct.,  Chambers,  1861,  Cen- 
tral Park  Case,  Ante,  107.     Compare  SYRACUSE. 

6.  By  the  act  of  1859,  relative  to  the  Central  Park  in  that  city,  the  same 
power  is  given  to  the  board  of  commissioners  of  the  Central  Park,  in 
relation  to  such  proceedings  taken  by  them.     Supreme  Ct.,  Chambers, 
1861,  Central  Park  Case,  Ante,  107. 

7.  A  petition  for  the  paving  of  a  street,  asked  to  have  the  expense  paid 
one-half  by  the  Common  Council  and  one-half  by  the  owners,  and  the 
published  notice  of  the  pendency  of  the  application  so  stated.     The 
work  was  done,  and  the  assessment  charged  the  whole  expense  upon 
the  owners. 

Held,  that  this  was  not  a  legal  irregularity  for  which  the  assess- 
ment could  be  set  aside.  Supreme  Ct^  Sp.  T.,  1861,  Rich's  Case, 
Ante,  118. 

8.  Owners  of  the  land  abutting  on  streets  in  the  city  of  New  York  cannot 
enjoin  the  construction  of  a  railroad  therein  on  the  ground  that  they  are 
injured  as  taxpayers  of  the  city  [18  N.  Y.,  162],  nor  upon  the  ground 


NEW  YORK:  1861.  565 


NEW  YORK  (CITY  OF). 


that  they  are  the  owners  of  the  fee  of  the  streets.  Either  a  dedica- 
tion or  conveyance  to  the  Corporation,  or  a  taking  of  the  property  for 
public  use,  on  compensation,  deprives  the  owners  of  any  appreciable 
interest  in  the  fee  which  will  maintain  their  action.  [22  Barb.,  488  ; 
7  Ib.,  508  ;  16  N.  Y.,  97.}  Supreme  Ct^  Sp.  T.,  1860,  People  a. 
Kerr,  20  How.  Pr.,  130. 

9.  The  Common  Council  of  the  city  of  New  York  entered  into  an  agree- 
ment authorizing  defendants'  assignors  to  construct  a  railroad  and  run 
cars  in  certain  streets  of  the  city.     The  agreement  recited  a  resolution 
of  the  Common  Council,  requiring  the  parties,  before  the  agreement 
should  take  effect,  to  bind  themselves  .to  perform  its  stipulations,  and 
also  "  all  such  other  regulations  or  ordinances  as  may  be  passed  by 
the  Common  Council  relating  to  the  said  railroad." 

Held,  that  this  reserved  to  the  Common  Council  the  power  of  regu- 
lating the  mode  of  running,  the  road  for  public  safety  and  convenience, 
but  it  did  not  reserve  to  them  the  right  to  require  any  license-fee  for 
running  cars.  Supreme  Ct.,  1861,  Mayor,  &c.,  of  N.  Y.  a.  Second 
Avenue  Railroad  Co.,  Ante,  364. 

10.  After  confirmation  of  the  report  of  commissioners  in  street  cases, 
there  can  be  no  retaxation  of  the  costs.     If  there  is  a  necessity  fer 
retaxation,  it  must  be  had  before  the  confirmation. 

An  appeal  does  not  lie  to  the  general  terra  from  an  order  made  at 
special  term,  confirming  the  report  of  the  commissioners.  Supreme 
Ct.,  Sp.  T.,  1861,  Matter  of  Seventy-sixth-street,  Ante,  31 7. 

11.  The  act  of  1860  (Laws  0/1860,  1024,  ch.  509,  §  6)  provided  that 
the  supervisors  of  the  city  and  county  of  New  York  should  raise  a  sum 
to  pay  whatever  sum,  within  a  certain  amount,  should  be  found  due  to 
certain  contractors,  and  authorized  the  comptroller  to  pay  the  amount 
when  the  same  should  be  judicially  determined. 

Held,  1.  That  the  statute  did  not  require  that  the  claimants  should 
obtain  a  judicial  determination  by  action,  as  a  preliminary  before  pro- 
ceeding by  mandamus,  but  that,  on  their  application  for  a  mandamus 
against  the  comptroller,  the  court  might  order  a  reference  to  deter- 
mine the  amount. 

2.  That  in  such  proceeding  it  was  not  necessary  or  proper  to  pass 
upon  the  constitutionality  of  the  statute.  Supreme  Ct.,  Sp.  T.,  1861, 
People  on  rel.  McSpedon  a.  Haws,  Ante,  70. 

12.  When  the  work  of  the  public  printing  involves  the  expenditure  of 
more  than  $250,  it  should  be  done  by  contract  founded  on  sealed 
bids,  &c.,  in  pursuance  of  section  12  of  the  act  of  1853  ;  and  this 
is  the  law,  whether  the  printing  is  required  for  the  legislative  or  ex- 
ecutive departments ;  and  no  contract  or  employment  for  the  perform- 
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ance  of  the  work  referred  to,  made  in  any  other  manner  than  that 
prescribed  by  that  section,  is  lawful  or  valid  when  it  involves  an  ex- 
penditure of  more  than  $250.  Superior  Ct.,  1861,  McSpedon  a.  Mayor, 
&c.,  of  N.  Y.,  20  How.  Pr.,  395. 

13.  It  is  the  duty  of  the  street-commissioner  to  award  a  contract  to  the 
lowest  bidder,  if  to  any  bidder ;  but  the  provision  of  the  charter  which 
requires  this  is  for  the  benefit  of  the  Corporation,  not  for  the  purpose 
of  creating  an  obligation  to  be  enforced  by  mandamus  in  favor  of  the 
bidder.     Supreme  Ct.,  Sp.  T.,  1861,  People  a.  Smith,  Ante,  133. 

14.  The  act  of  the  Corporation  in  accepting  a  bid  higher  than  the  lowest, 
is  not  a  legal  irregularity  within  the  statute ;  nor  is  the  fact  that  the 
contract-price  exceeded  the  bid.    Supreme  Ct.,  Sp.  T.,  1861,  Bennett's 
Case,  Ante,  127. 

15.  The  act  of  1858,  giving  proceedings  to  vacate  assessments  in  the  city 
of  New  York  for  fraud  or  legal  irregularity,  does  not  create  any  new 
ground  for  vacating  assessments.     Supreme  Ct.,  Sp.  T^  1861,  Horn's 
Case,  Ante,  124. 

16.  The  fraud  under  which  an  assessment  may  be  set  aside  under  the  act 
of  1858,  must  be  actual  fraud,  not  mere  omissions,  errors,  or  negligence. 
Supreme  Ct.,  Sp.  T.,  1861,  Rich's  Case,  Ante,  118. 

17.  The  fact  that  where  work  exceeding  five  hundred  dollars  in  expense 
was  performed  by  contract,  the  contract  was  not  given  to  the  lowest 
bidder,  is  not  a  legal  irregularity  for  which  an  assessment  thereof  can 
be  vacated,  after  it  has  been  confirmed  without  objection.     Supreme 
Ct.,  Sp.  Tn  1861,  Horn's  Case,  Ante,  134. 

18.  The  fact  that  such  a  contract  was  given  to  a  higher  bidder  does  not 
amount  to  fraud  within  the  statute,  when  it  is  not  shown  that  the  low- 
est bidder  ever  offered  to  fulfil  his  bid.     Ib. 

19.  An  assessment  for  local  improvements  cannot  be  set  aside  for  fraud 
or  legal  irregularity,  on  the  ground  that  a  part  of  the  work  included  in 
the  assessment  was  constructed  without  any  contract,  though  it  ex- 
ceeded  five  hundred  dollars.     Supreme   Ct.,  Sp.  T-,  1861,  Miller's 
Case,  Ante,  121. 

20.  In  a  petition  to  set  aside  such  an  assessment,  it  is  not  enough  to  al- 
lege that  the  proceedings  appear  to  be  irregular,  but  the  existence  of 
the  irregularity  must  be  alleged.     Ib. 

21.  An  allegation  in  such  a  petition  that  the  written  agreement  for  the 
work   contains    material    erasures  and  obliterations,   wrongfully  and 
fraudulently  increasing  the  prices  for  which  the  work  was  to  be  done, 
is  sufficiently  definite  to  entitle  the  applicant  to  have  proofs  thereof 
taken.     Ib. 

22.  In  determining  an  application  to  vacate  an  assessment,  the  judge  is 
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confined  to  the  allegations  in  the  petition.    Supreme  Ct.t  Sp.  T.,  1861, 
Rich's  Case,  Ante,  118. 

23.  It  is  an  objection  to  granting  a  petition  to  vacate  an  assessment  that 
the  petitioner  was  not  owner  of  the  premises  affected,  when  the  assess- 
ment was  confirmed.    Supreme  Ct.,  Sp.  T7.,  1861,  Bennett's  Case,  Ante, 
127. 

24.  The  fact  that  an  assessment  has  been  vacated  on  the  petition  of  A., 
respecting  his  premises,  does  not  make  the  question  res  adjudicata,  on 
the  petition  of  B.  to  vacate  it  in  respect  to  his  premises  adjoining. 
Supreme  Ct.,  Sp.  T.,  1861,  Horn's  Case,  Ante,  124. 

25.  Defects  in  the  proceedings  not  objected  to  in  the  petition,  cannot  be 
considered.    Ib. 

26.  Costs  on  vacating  judgment  against  the  city  of  New  York  upon  ap- 
plication of  the  comptroller.     Cutwater  a.  Mayor,  &c.,  of  N.  Y.,  20 
How.  Pr^  213. 

MUNICIPAL  CORPORATION. 

NOLLE  PROSEQUI. 

A  nolle  prosequi  cannot  be  entered  to  part  of  a  single  count  in  an  indict- 
ment.    Supreme  Ct.,  1860,  People  a.  Porter,  4  Park.  Cr.,  524. 

NONSUIT. 

1.  On  a  motion  for  nonsuit,  the  defendant  must  bring  the  special  grounds 
which  justify  a  nonsuit  before  the  notice  of  the  court.     Such  a  motion, 
based  upon  general  grounds,  no  objection  being  taken  to  the  form  of 
the  pleadings,  nor  to  the  admissibility  of  evidence  under  them,  does 
not  raise  the  question  that  the  action  should  have  been  case  for  the 
defendant's  negligence,  instead  of  trespass  for  a  direct  injury.     Such 
objections  will  not  be  listened  to,  unless  distinctly  made.     Supreme 
Ct.,  1860,  Castle  a.  Duryea,  32  Barb.,  480. 

2.  If  a  nonsuit  is  right  upon  any  of  the  grounds  urged  upon  the  trial,  or 
otherwise,  it  cannot  be  set  aside.    Supreme  Ct.,  1860,  Stevens  a.  Hyde, 
32  £arb.,  171. 

DISMISSAL  OF  COMPLAINT. 

NOTICE. 
APPEAL,  23. 

OFFICER. 
CAUSE  OF  ACTION,  1 ;  COSTS. 
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PARTIES. 

1.  Section  121  of  the  Code,  which  provides  that  in  case  of  a  transfer  of 
interest,  the  action  shall  be  continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom  the  transfer  is  made  to  be 
substituted  in  the  action, — contemplates  a  transfer  other  than  by  death ; 
contemplates  an  existing  pending  action,  and  the  substitution  of  one 
person  in  the  place  of  another ;  not  a  case  where  the  action  has  abated 
by  the  death  of  a  party.     Supreme  Ct.,  Sp.  T-,  1860,  Kissam  a.  Ham- 
ilton, 20  How.  Pr.,  369. 

2.  The  assignee  of  a  promissory  note  can  sue  upon  it  in  his  own  name, 
under  the  Code.     [Code,  §111.]     N.  T.  Superior  Ct^  1859,  Hough- 
ton  a.  Dodge,  5  Bosw.,  326. 

3.  The  holder  of  a  note,  holding  also  collateral  securities  as  a  pledge  for 
its  payment,  assigned  the  securities  to  a  third  party.     Held,  that  the 
holder  of  the  note,  as  well  as  such  assignee  of  the  securities,  was  a  ne- 
cessary party  to  the  debtor's  action  for  an  accounting.     N.  Y.  Com. 
PI.,  1861,  Lewis  a.  Varnum,  Ante,  305. 

4.  Where,  in  such  case,  the  holder  of  the  note  was  not  made  a  party, — 
Held,  that  the  court  had  no  power  to  render  judgment  for  damages 
against  the  assignee  of  the  securities,  as  if  the  action  had  been  of  a 
legal  and  not  an  equitable  nature.     Ib. 

5.  Although  a  mere  right  of  entry  may  be  admitted  to  be  not  assignable, 
so  as  to  authorize  an  action  by  the  assignee  in  his  own  name,  yet, 
where  a  party  acquired  by  assignment  the  rights  and  remedies  of  the 
original  lessor  for  non-payment  of  rent  and  breach  of  conditions,  while 
the  acts  of  1805,  1813,  and  1830 — conferring  upon  grantees  of  demised 
lands,  and  rents,  and  the  reversioa  thereof,  and  upon  the  heirs  and 
assignees  of  the  lessor  and  grantees,  the  same  remedies  for  the  non- 
performance  of  any  agreement  or  the  recovery  of  any  rent  as  their 
grantor  or  lessor  might  have  had  if  the  reversion  had  remained  in  him 
— were  still  in  force, — Held,  that  such  assignee  was  the  real  party  in 
interest,  and  could  maintain  ejectment  in  his  own  name.    Supreme  Ct., 
1860,  Main  a.  Green,  32  Barb.,  448. 

6.  A  mortgagor,  although  he  has  assigned  the  mortgaged  premises  to  an 
assignee  in  trust  for  the  payment  of  his  debts,  has  still  a  pecuniary 
interest  therein  which  the  courts  will  protect.     He  is,  therefore,  the 
proper  party  to  bring  an  action  to  cancel  and  set  aside  the  mortgage 
on  the  ground  of  usury.     Supreme  Ct.,  1860,  Strong  a.  Strickland, 
32  Barb.,  284. 

7.  It  seems,  that  the  assignees  could  not  maintain  such  an  action.     It 
would  be  a  sufficient  answer  that  they  had  taken  the  premises  subject 
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to  the  mortgage,  and  as  a  fund  for  the  payment  of  the  mortgage  debt. 
An  action  to  set  aside  the  security,  would  be  inconsistent  with  the 
trust  which  they  had  assumed  to  pay  it  Ib. 

8.  An  admitted  prior  mortgagee  is  never  a  necessary  party  to  a  foreclo- 
sure suit,  and  consequently,  if  he  dies,  or  his  interest  devolves  on  an- 
other, pending  the  action,  the  proceedings  may  go  on,  without  reviving 
or  continuing  them  against  his  successor.     Ct.  of  Appeals,  1860,  Han- 
cock a.  Hancock,  22  N.  Y.  (8  Smith],  568. 

9.  The  court  will  not  grant  an  order  substituting  third  parties  as  defend- 
ants in  place  of  the  original  defendants,  unless  the  facts  clearly  justify 
the  substitution,  and  the  proof  is  satisfactory  that  the  change  of  parties 
can  work  no  realj>rejudice  to  the  plaintiff.    If  the  proposed  defendants 
have  not  appeared  upon  the  motion  and  made  their  claim,  or  signified 
to  the  court  its  particular  character,  so  as  to  enable  the  court  discreetly 
to  judge  whether  the  plaintiff  will  not  be  prejudiced  by  the  substitution 
of  parties,  and  have  not  disclosed  their  willingness  to  assume  the  posi- 
tion of  real  defendants,  nor  their  pecuniary  ability  to  respond  for  the 
costs  of  an  unsuccessful  litigation, — the  motion  should  be  denied ; 
especially  if  they  are  non-residents.     Supreme  Ct.,  1861,  Lund  a.  Sea- 
man's Bank,  20  How.  Pr.,  461. 

10.  In  an  action  against  a  savings-bank,  brought  by  the  assignee  of  a 
depositor  to  recover  his  deposit, — Held,  that  the  bank  was  not  entitled 
to  have  third  parties,  who  claimed  that  the  moneys  deposited  were  ob- 
tained by  the  depositor  by  a  fraudulent  conversion  of  their  property, 
substituted  as  defendants  in  place  of  the  bank.    The  claim  against  the 
bank  is  not  necessarily  the  same  cause  of  action  as  that  involved  in  the 
controversy  between  the  depositor  and  those  whose  property  he  is 
alleged  to  have  converted.     Ib. 

11.  The  complaint  in  a  creditor's  action  alleged  that  the  judgment-debtor 
had  made  a  fraudulent  general  assignment,  with  intent  to  hinder  and 
delay  his  creditors,  and  that  the  assignee  was  guilty  of  a  breach  of 
faith  in  the  management  of  the  assets ;  and  sought  to  set  aside  the 
assignment,  and  render  the  assignee  personally  liable.     It  also  alleged 
that  the  debtor  had,  at  various  times,  made  several  other  conveyances, 
in  fraud  of  creditors,  to  various  persons  made  defendants  in  the  action 
which  it  also  sought  to  have  set  aside. 

Held,  that  these  facts  constituted  but  one  cause  of  action,  and  were 
properly  set  forth  in  one  complaint.  Though  there  be  no  privity  be- 
tween the  several  transferees  in  such  case,  there  is  a  privity  between 
each  of  them  and  the  debtor,  which  makes  it  proper  to  join  them  all 
as  defendants  in  an  action  to  reach  the  property  of  that  debtor.  Ct. 
of  Appeals,  1858,  Reed  a.  Stryker,  Ante,  47. 
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12.  A  statute  having  been  enacted,  granting  to  individuals  the  right  to 
construct  a  railroad  in  the  streets  of  New  York  city,  the  fee  whereof 
belongs  to  the  Corporation  of  the  city,  an  action  was  brought  by  the 
people  of  the  State  and  individuals  owning  lots  upon  such  streets,  to 
enjoin  the  construction  of  the  road,  on  the  ground  of  the  invalidity  of 
the  statute.     Held,  that  the  Corporation  were  not  proper  parties  de- 
fendant, it  not  being  showri*that  their  interests  were  adverse  to  the 
plaintiffs.     Supreme  Ct.,  Sp.  T.,  1860,  People  a.  Mayor,  &c.,  of  New 
York,  20  How.  Pr^  144. 

13.  In  proceedings  to  foreclose  a  mechanic's  lien  for  work  on  a  public- 
school  building  in  the  city  of  New  York,  the  ward  school-officers,  who 
select  the  site,  and  contract  for  the  building;  the  Board  of  Education, 
under  whose  direction  the  school-officers  act  in  so  doing,  and  who  pay 
for  the  building ;   and  the  mayor,  aldermen,  and  commonalty  of  the 
city,  who  have  the  use  of  the  building,  and  the  right  of  its  disposal 
after  its  use  as  a  school  ceases, — are  all  proper  parties,  to  be  joined  as 
"  the  owner"  of  the  building,  within  the  meaning  of  the  statute.     N. 
T.  Com.  PL,  1861,  McMahon  a.  Tenth  Ward  School-officers,  Ante,  129. 

14.  The  provision  of  the  Laws  of  1851,  747,  §  25,  as  amended  by  the 
Laws  of  1853,  635, — requiring  all  suits  in  relation  to  school -property 
to  be  brought  in  the  name  of  the  Board  of  Education, — does  not  apply 
to  such  a  case.     Ib. 

15.  In  an  action  to  restrain  the  mayor  and  commonalty  of  a  city  from 
granting  certain  ferry  leases,  upon  the  ground  that  they  have  no  au- 
thority to  make  such  leases,  and  that,  if  they  have,  they  are  making  the 
same  in  a  manner  in  violation  of  the  charter  of  the  city,  and  of  the 
duties  imposed  on  them  as  a  municipal  corporation  to  the  public  at 
large, — the  people  are  the  proper  parties  plaintiff  to  enforce  the  remedy. 
They  represent  the  general  public,  the  body  of  citizens  who  are  ag- 
grieved.     An  individual  would  not  be  authorized  to  institute  the 
action.     Supreme  Ct.t  Sp.  T.,  1860,  People  a.  Mayor,  &c.,  of  New 
York,  32  Barb.,  102. 

16.  A  will  required  the  executors  to  convert  the  estate  of  the  testator 
into  money,  and  after  the  payment  of  certain  debts,  <fec.,  to  divide  the 
net  proceeds  among  his  four  grandchildren,  provided  that,  if  one  of 
them,  M.,  should  die  without  lawful  issue,  her  share  should  be  divided 
among  the  other  three.     B.  having  been  appointed  her  guardian,  exe- 
cuted a  bond,  conditioned,  among  other  things,  to  repay  to  the  execu- 
tors or  their  survivors  all  moneys  which  he  should  receive  as  guardian, 
if  M.  should  die  without  lawful  issue.     She  having  thus  died, — 

Held,  that  an  action  against  B.,  to  recover  the  moneys  paid  to  him, 
was  properly  brought  in  the  name  of  the  executors.     No  action  could 
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be  maintained  by  the  executory  legatees,  for  want  of  privity  of  con- 
tract. They  could  look  only  to  the  executors  of  the  will.  Ct.  of  Ap- 
peals, 1860,  Tyson  a.  Blake,  22  N.  Y.  (8  Smith),  558. 

17.  B.  executed  two  subscription  notes,  whereby  he  promised  to  pay  a 
certain  specified  sum  to  "  V.  C.,  as  executive  agent  of  the  company 
B.  G.  G.  &  Co.,"  a  foreign  corporation.     In  an  action,  brought  in  the 
name  of  V.  C.,  upon  the  notes, — Held,  1.  That  the  contract  was  be- 
tween the  defendant  and  the  corporation ;  that  V.  C.  had  no  beneficial 
interest  in  it,  was  not  bound  by  it,  and  was  not  the  real  party  in 
interest. 

2.  That  he  was  "  a  trustee  of  an  express  trust,"  within  the  meaning 
of  that  term  as  used  in  and  defined  by  the  Code,  and  as  such  could 
maintain  an  action  upon  the  notes  in  his  own  name.  He  was  a  person 
"  in  whose  name  a  contract  is  made  for  the  benefit  of  another."  Ct. 
of  Appeals,  1860,  Considerant  a.  Brisbane,  22  N.  Y.  (8  Smith),  389. 

18.  An  agent,  to  whom  a  check  is  made  payable  in  his  own  name,  may 
maintain  an  action  thereon,  though  the  debt  be   due  to  his  princi- 
pal.    [2  Bosw.,  471.]     JV.  Y.  Superior  Ct.,  Fish  a.  Jacobson,  5  Bosw., 
514.  •>,... .„, 

19.  Since,  by.  the  provisions  of  the  Code  of  Procedure,  a  party  may  be 
compelled  to  testify  in  the  same  manner  as  any  other  witness,  the 
privilege  of  an  attorney  founded  on  the  former  rule,  that  a  party  could 
not  be  compelled  to  testify,  is  gone.     JV.  Y.  Com.  PL,  1861,  Mitchell's 
Case,  Ante,  249. 

20.  It  seems,  that  a  party  to  an  action  may  be  compelled,  by  subpoena 
duces  tecum,  to  produce  papers  and  documents  upon  the  trial,  to  be 
used  in  evidence.  .  Ib. 

ABATEMENT,  G  ;  AFFIRMATIVE  RELIEF,  2  ;  AMENDMENT,  2  ;  EXAMINATION 

OF  PARTIES. 

PLEADING. 

1.  The  rule  of  construing  a  pleading  under  the  Code  most  favorably  to 
the  pleader,  is  not  applicable  in  regard  to  the  fundamental  requisites  of 
a  cause  of  action.     Supreme  Ct.,  1861,  Spear  a.  Downing,  Ante,  437. 

2.  An  averment  in  a  complaint,  that  the  plaintiff  is  sheriff  of  the  city  and 
county  of  New  York,  duly  elected,  qualified,  and  acting,  is  sufficient  to 
show  the  capacity  of  the  plaintiff  to  maintain  any  action  which  such 
sheriff  is  authorized  to  bring.     Supreme  Ct.,  Sp.  T.,  1860,  Kelly  a. 
Breusing,  32  Barb.,  601. 

3.  It  being  settled  that  a  corporate  plaintiff  need  not  allege  its  incor- 
poration [1  Johns.  Cas.,  132  ;   2  Cow.,  770  ;   4  Sandf.,  675  ;    1  Duer, 
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708  ;   13  How.  Pr.,  270],  it  follows  that  a  complaint  against  a  cor- 
poration need  not  allege  its  incorporation.    N.  Y.  Superior  Ct,,  Sp.  T., 

1860,  Lighte  a.  Everett  Fire  Ins.  Co.,  5  Bosw.,  716. 

4.  Such  an  omission  is  certainly  no  ground  for  demurrer.     Ib. 

5.  In  an  action  to  recover  from  the  defendants  a  deposit  made  in  their 
hands  in  California,  it  was  alleged  in  the  complaint  that  they  were  co- 
partners, and,  as  such,  doing  business  in  California  and  elsewhere  as 
bankers  and  common  carriers.     The  answer  alleged  that  the  defend- 
ants had  never  been  in  California,  had  never  personally  transacted  busi- 
ness there,  and  had  no  personal  knowledge  and  no  information  suffi- 
cient to  form  belief,  and  therefore  denied  that  the  plaintiff  made  such 
deposit,     Held,  that  such   allegation  was  not  irrelevant.     From   the 
allegation  in  the    complaint,  without  explanations,  the  presumption 
would  be  that  the  money  was  deposited  with  the  defendants  in  person, 
and  that  they  had  personal  knowledge  thereof,  and  consequently  they 
could  not  be  permitted  to  deny  that  allegation  on  information  and 
belief,  without  first  rebutting  the  presumption  ;  and  the  statement  was 
relevant  and  proper  for  that  purpose.     Supreme  Ct.,  1860,  Doran  a. 
Dinsmore,-  20  How.  Pr.,  503. 

6.  The  answer  further  alleged,  that  if  any  such  certificate  of  deposit,  as  in 
the  complaint  is  alleged,  was  ever  issued,  that  the  same  has  been  paid. 
Held,  that   this  was  not  irrelevant.     Hypothetical   pleading  is   im- 
proper, but  under  the  peculiar  circumstances  of  the  case,  as  payment 
could  not  be  directly  alleged,  it  might  be  stated  in  this  way.     Ib. 

7.  Section  162  of  the  Code  of  Procedure,  which  provides  a  mode  of 
pleading  upon  instruments  for  the  payment  of  money  only,  applies 
merely  to  instruments  apparently  valid  on  their  face.     Supreme  Ct., 

1861,  Spear  a.  Downing,  Ante,  437. 

8.  Where  an  instrument  for  the  payment  of  money,  on  which  the  action 
is  brought,  is  written  in  a  foreign  language,  it  is  sufficient  to  give  a 
copy  of  it  in  the  complaint,  under  section  162  of  the  Code.     So  held, 
on  demurrer.     Supreme  Ct.,  Sp.  T.,  1861,  Nourny  a.  Dubosty,  Ante, 
128. 

9.  The  better  practice  would  be  to  state  its  legal  effect.     Ib. 

10.  Where  a  consideration  is  not  implied,  or  a  request  is  essential  to  the 
defendant's  liability,  it  must  be  specially  averred  in  pleading.     Su- 
preme Ct.,  1861,  Spear  a.  Downing,  Ante,  437. 

11.  The  averment  of  the  amount  of  damages  is  not  issuable,  and  is  not 
admitted  by  failure  to  answer.     Oneida  County  Court,  1861,  Raymond 
a.  Traffarn,  Ante,  52. 

12.  An  instrument  in  the  following  form  : — "Troy,  August  4th,  1846.     I 
hereby  agree  to  pay  Miss  A.  Y.  twenty  dollars  per  month  during  her 
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natural  life,  for  her  attention  to  my  son  J.  S.  M.  (Signed)  B.  M." — 
is  not  a  promissory  note.  Supreme  Ct^  1861,  Spear  a.  Downing, 
Ante,  437. 

13.  Such  an  instrument  expresses  no  consideration,  since  it  affords  no 
presumption  that  the  services  referred  to  were  rendered  in  pursuance 
of  a  previous  request  of  the  promisor,  or  that  they  were  beneficial  to 
him.     Ib. 

14.  A  motion  by  the  defendants  to  strike  out  certain  portions  of  the 
plaintiff's  complaint,  as  irrelevant  and  redundant,  was  granted,  with 
leave  also  to  the  plaintiff  "  to  amend  his  summons  and  complaint  as 
he  should  be  advised."     The  plaintiff  thereupon  amended  his  sum- 
mons in  pursuance  of  such  leave,  and  at  the  same  time  gave  notice  of 
his  election  not  to  amend  his  complaint  under  the  leave  given.    The 
defendants  thereupon  answered  the  complaint ;   and  within  twenty 
days  after  receiving  such  answer,  the  plaintiff  served  an  amended 
complaint. 

Held,  that  the  plaintiff  was  entitled  to  amend  the  complaint  again 
of  course,  after  defendants  had  thus  answered.  Supreme  Ct.,  Sp.  T., 
1861,  Ross  a.  Dinsmore,  Ante,  4. 

15.  The  Code  does  not  authorize  an  answer,  or  a  part  thereof,  to  be 
stricken  out  on  the  ground  of  inconsistency  only.     [9  How.  Pr.,  59, 
290.]     Supreme  Ct.,  Sp.  T.,  1860,  Smith  a.  Wells,  20  How.  Pr.,  158. 

16.  An  answer,  stating  new  matter  which  constitutes  neither  a  defence 
nor  a  counter-claim,  is  demurrable  under  the  Code,  since  185*7.    [Code, 
§  153.]     N.  T.  Superior  Ct.,  1859,  Merritt  a.  Millard,  5  JBosw.,  645. 

17.  Under  the  general  denial  authorized  by  the  Code,  evidence  of  a  dis- 
tinct affirmative  defence  is  not  admissible.     Under  such  a  defence,  the 
defendant  is  limited  to  a  contradiction  of  the  plaintiff's  proof,  and  to  the 
disproval  of  the  case  made  by  him.     Supreme  Ct^  1860,  Beatty  a. 
Swarthout,  32  Barb.,  293. 

18.  The  test  by  which  to  determine  whether  the  denials  or  statements  in 
an  answer  are  material  or  relevant,  is  to  inquire  whether  they  tend  to 
make  or  constitute  a  defence ;  and  if  they  do  so  tend,  they  cannot  be 
considered  irrelevant.     Supreme   Ct.,  1860,  Doran  a.  Dinsmore,  20 
How.  Pr.,  503. 

ACCOUNTING,  1 ;    AMENDMENT  ;    ANSWER  ;    CAUSE    OF   ACTION  ;    COM- 
PLAINT; COUNTER-CLAIM;  DEFENCES;  DEMURRER;  INDICTMENT. 

PRINCIPAL  AND  AGENT. 

1.  Where  a  general  agent,  who  was  constantly  in  the  employment  of  the 
defendants,  who  had  charge  of  a  portion  of  their  business,  and  who  was 
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accustomed  to  make  sales  for  them,  gave  a  warranty  of  the  quality  of 
property  sold  by  him  for  the  defendants, — Held,  that  the  defendants 
were  bound  by  his  warranty.  Supreme  Ct.,  1861,  Milburn  a.  Belloni, 
Ante,  451. 

2.  Even  though  the  agent  might  have  exceeded  his  authority  in  giving  a 
warranty,  the  purchaser  could  not  be  prejudiced  by  the  fact,  unless  in- 
formation, to  that  effect,  had  been  given  him.  Ib. 

QUESTIONS  OF  LAW  AND  FACT. 

The  provision  of  the  statute,  which  makes  all  questions  of  fraudulent  in- 
tent, concerning  fraudulent  conveyances,  questions  of  fact  to  be  deter- 
mined by  the  jury,  does  not  make  their  verdict  unqualifiedly  supreme 
and  final  on  the  question  :  and  a  verdict  against  evidence  may  be  set 
aside,  as  in  any  other  case ;  and  if  the  court  submit  the  question  of 
fraud  to  them  generally,  without  proper  instructions,  the  verdict  may 
be  set  aside  in  like  manner.  N.  Y.  Superior  Ct.,  1861,  Marston  a, 
Vultee,  Ante,  143. 

RECEIVER. 

1.  The  plaintiff  cannot  demand  the  appointment  of  a  receiver  of  property 
in  which  he  has  no  interest.     Supreme  Ct^  Sp.  T.,  1860,  Smith  a. 
Wells,  20  How.  Pr^  158. 

2.  The  court  will  not  ordinarily  take  from  a  party  the  custody  of  his 
property  without  notice  to  him,  and  giving  him  an  opportunity  to 
show  cause  against  it.     A  receiver  will  not  be  appointed  upon  an  ex- 
par  te  application,  before  the  appearance  of  the  defendant,  or  until  he 
has  made  default,  after  service  of  process,  except  in  cases  of  emergency. 
Supreme  Ct^  Sp.  T.,  1859,  Field  a.  Ripley,  20  How.  Pr.,  26. 

3.  Hence,  one  who  is  a  necessary  party  to  the  action,  is  interested  in  the 
fund,  and  is  entitled  to  be  heard  in  regard  to  its  custody  and  disposal, 
pendente  lite,  must  be  brought  in,  and  have  notice,  before  a  receiver 
can,  in  ordinary  cases,  be  appointed.     Ib. 

4.  In  an  action  to  recover  possession  of  real  property,  with  damages  for 
the  wrongful  withholding  thereof,  it  is  not  regular  or  proper  to  ap- 
point a  receiver  of  the  rents  and  profits  of  the  property  in  controversy. 
Supreme  Ct.,  1861,  Thompson  a.  Sherrard,  Ante,  427. 

5.  That  a  receiver  should  not  be  appointed  of  property  in  another  State, 
belonging  to  a  person  who  has  not  been  brought  within  the  jurisdic- 
tion  of  the   court.     Supreme   Ct.,  Sp.  T^  1859,  Field  a.  Ripley,  20 
How.  Pr^  26. 
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6.  A  receiver  should  not  in  general  be  appointed  in  such  case  as  to  in- 
terfere with  the  rights  of  creditors  having  a  legal  or  equitable  lien 
upon  the  fund,  under  an  executory  contract ;  and  the  fact  that  under 
that  contract  they  may  yet  become  part-owners,  does  not  entitle  the 
present  owner  to  a  receiver  against  them.     Ib. 

7.  The  receiver  of  an  insolvent  bank,  appointed  under  the  act  of  1849, 
has  no  discretion  to  omit  attempting  to  convert  the  general  assets  of 
the  bank  in  his  hands,  because  he  believes  that  the  interests  of  the 
creditors  will  be  promoted  by  delay.     The  intention  of  the  Legislature, 
in  that  act,  was  to  devise  a  plan  for  the  administration  of  the  assets  of 
a  defaulting  bank,  and  then,  if  creditors  are  unpaid,  for  compelling  the 
stockholders  to  make  up  the  deficiency.     Accordingly,  the  convertible 
assets  in  the  hands  of  the  receiver  must  be  actually  converted  and  go 
into  the  first  dividend,  before  the  personal  liability  of  stockholders  can 
be  resorted  to.     The  design  of  the  act  is  to  wind  up  any  insolvent  bank 
within  a  definite  time,  without  delay  on  account  of  hard  times  or  de- 
pression in  prices,  and  then  resort  to  the  stockholders  to  make  good 
the  deficiency,  so  that  the  creditors  may  be  speedily  paid.     Ct,  of  Ap- 
peals, 1860,  Matter  of  Reciprocity  Bank,  22  N.  T.  (8  Smith),  9. 

8.  It  seems,  that  the  provisions  in  regard  to  the  time  within  which  the 
assets  must  be  converted,  are  merely  directory  in  such  a  sense  that  the 
proceedings  would  not  be  void  or  erroneous  if  the  dividend  should  be 
declared  and  the  report  made  after  a  delay  which  the  terms  of  the 
statute  do  not  allow.     Ib. 

9.  The  plaintiff  brought  an  action  against  a  corporation  and  certain  of 
its  trustees,  and  obtained  an  injunction  and  an  order  for  a  receiver, 
referring  it  to  a  referee  to  appoint  a  suitable  person.     The  trustees, 
who  were  defendants,  appealed  from  this  order,  and  obtained  a  stay  of 
proceedings,  and  meanwhile  brought  a  suit  against  the  same  corpora- 
tion and  obtained  the  appointment  of  a  receiver.     The  order  for  a 
receiver  in  the  first  action  was  subsequently  affirmed,  and  the  referee 
thereupon  proceeded  under  the  order  and  appointed  a  receiver. 

Held,  that  the  latter  appointment  related  back  to  the  time  of  grant- 
ing the  order  of  reference,  and  gave  the  receiver  so  appointed  a  right 
to  possession  of  the  assets,  to  the  exclusion  of  the  other.  Supreme  Ct^ 
Sp.  T.,  1860,  Deming  a.  N.  Y.  Marble  Co.,  Ante,  66. 

10.  A  third  person  being  indebted  to,  or  having  property  of  a  judgment- 
debtor,  of  whose  property  a  receiver  has  been  appointed,  with  such 
judgment-debtor's  consent,  in  supplementary  proceedings,  cannot   in 
an  action  brought  by  such  receiver  to  reach  the  debtor's  property  in 
his  hands,  avail  himself  of  any  irregularities  in  the  proceedings  for  the 
appointment  of  the  receiver,  which  do  not  affect  the  jurisdiction  of  the 
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REFERENCE. 


court  or  officer  who  made  the  appointment.     Supreme  Ct.,  1861,  Tyler 
a.  Whitney,  Ante,  465. 

RECOGNIZANCE. 

Every  recognizance  taken  by  any  court,  or  officer,  to  appear  and  answer  at 
any  court,  and  the  papers  upon  which  such  recognizance  is  founded,  shall 
be  filed  in  the  office  of  the  clerk  of  the  court  at  which  the  party  is  thereby 
recognized  to  appear,  within  ten  days  after  the  same  is  so  taken.  Laws  of 
1861,  781,  ch.  833,  §  2. 

COMPLAINT,  11;  DEFENCES,  11. 

REFERENCE. 

1.  A  referee  has  no  jurisdiction  to  grant  an  amendment  which  contem- 
plates a  new  defence  pro  tanto,  and  to  the  extent  proposed,  changes 
the  defence.     Supreme  Ct.,  1860,  Woodruff  a.  Hurson,  32  Barb.,  557. 

2.  Where,  on  a  default  by  all  the  defendants  in  an  action  for  relief,  a 
reference  is  ordered  "  to  take  proof  of  the  facts  set  forth  in  the  com- 
plaint, and  report  thereon,"  and  the  referee  proceeds  with  the  reference, 
and  takes  proof  of  the  facts  out  of  the  county  named  as  the  place  of 
trial  in  the  complaint ;  it  is  an  irregularity  which  renders  his  proceed- 
ings void,  and  a  judgment  subsequently  entered  on  his  report  will 
be  set  aside.     Supreme  Ct.,  Sp.  T^  1861,  Brush  a.  Mullany,  Ante, 
344. 

3.  In  an  action  for  services,  the  defence  was  that  the  services  were  done 
upon  a  special  contract,  which  was  not  performed,  and  also,  that  de- 
fendants suffered  damage  from  the  non-fulfilment  of  the  contract,  which 
they  claimed  to  recoup.     The  referee  found  that  the  services  were 
done  for  a  price  agreed  upon  by  the  parties,  and  found  for  the  plaintiff 
for  such  price  generally,  but  did  not  find  what  the  contract  in  fact  was, 
or  whether  it  was  performed  by  the  plaintiff,  except  inferentially,  and 
did  not  find  upon  what  ground  the  defence  was  overruled. 

Held,  that  his  report  was  insufficient.  He  should  have  found  dis- 
tinctly, what  the  contract  between  the  parties  was,  if  there  was  a 
special  contract,  and  if  there  was  no  complete  special  contract,  he 
should  have  found  what  contract  should  be  implied  from  the  acts  and 
declarations  of  the  parties,  and  then  he  should  have  found  whether  the 
plaintiff  performed  such  contract,  and  if  he  did  not  fully  perform  it, 
whether  performance  was  accepted  or  waived  so  as  to  entitle  the  plain- 
tiff to  recover  the  price,  and  whether  there  was  or  was  not  such  a 
breach  of  the  contract  on  the  part  of  the  plaintiff,  as  to  let  in  the  de- 
fendant's recoupment.  Such  a  case  should  be  sent  back  to  the  referee 
for  a  further  report,  or  to  amend  his  report,  notwithstanding  the  fact 
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that  the  parties  argue  the  appeal  without  objections  to  the  omission. 
Supreme  Ct.,  1860,  Rogers  a.  Beard,  20  How.  Pr^  282. 
4.  The  delay  of  referees  in  making  their  report,  cannot  be  deemed  the 
delay  of  the  court.  They  are  presumed  not  to  have  concluded  their 
deliberations  until  their  report  is  signed ;  for  meanwhile  they  may  open 
it  for  further  evidence.  Supreme  Ct.,  Sp.  T.,  1860,  Kissam  a.  Hamilton, 
20  How.  Pr^  369. 

ACTIONS,  3. 

REFORMATION  OF  CONTRACT. 

It  seems,  that  where  a  material  misdescription  of  the  subject  of  insurance 
is  inserted  in  a  policy  in  consequence  of  a  mutual  mistake  or  misunder- 
standing of  the  insurer  and  the  insured,  there  is  a  proper  cause  for  a 
reformation  of  the  contract.  Ct.  of  Appeals,  1861,  N.  Y.  Ice  Co.  a. 
North  Western  Ins.  Co.,  Ante,  414. 

AFFIRMATIVE  RELIEF. 

RELIEF. 

1.  The  relief  granted  to  a  plaintiff  in  a  case  in  which  there  is  no  answer, 
cannot  exceed  that  which  is  specifically  demanded  in  the  complaint.    It 
is  not  enough  for  him  to  state  facts  entitling  him  to  the  relief;  he  must 
also  ask  it.     Supreme  Ct.,  1861,  Simonson  a.  Blake,  Ante,  331. 

2.  In  an  action  for  a  partition,  defendants  not  having  answered,  cannot 
be  required  to  account  for  rents,  if  the  complaint  did  not  specifically  ask 
such  relief.     Supreme  Ct.,  Sp.  T.,  1861,  Bullwinker  a.  Ryker,  Ante, 
311. 

AFFIRMATIVE  RELIEF. 

RELIGIOUS  CORPORATION. 

By  the  general  act  for  the  incorporation  of  religious  societies,  the  trustees 
of  the  society  have  the  power  to  remove  their  house  of  worship  from 
one  lot  to  another,  or  from  one  village  to  another,  without  any  appli- 
cation to  the  court.  It  is  necessary  to  apply  to  the  court  only  in  case 
of  a  sale  of  the  real  estate  of  the  society.  Supreme  Ct.,  Sp.  T.,  1851, 
Matter  of  Second  Baptist  Society,  20  How.  Pr.,  324. 

REMEDIES. 

The  various  remedies  of  the  debtor,  against  a  pledgee  who  has  assigned 
the  securities,  and  against  the  assignee — stated.   N.  T.  Com.  PL,  1861, 
Lewis  a.  Varnum,  Ante,  305. 
VOL.  XLL— 37 
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SERVICE,  AND   PROOF   OF. 


KEVIYAL. 
ABATEMENT;  APPEAL,  20. 

SALES. 

A  purchaser  cannot  proceed  without  inquiry  or  examination,  and  use  an 
article  which  will  damage  his  business,  relying  upon  a  warranty  which 
only  goes  to  the  fact  of  the  nature  or  character  of  the  article,  and  not 

•/    o 

to  the  effect  of  using  it,  and  still  hold  the  vendor  responsible  for  the 
consequences  of  such  use.  Supreme  Ct.,  1861,  Milburn  a.  Belloni, 
Ante,  451. 

SECURITY  FOR  COSTS. 

1.  A  resident  of  the  State  who  is  a  party  to  an  action  in  the  New  York 
Common  Pleas,  cannot  be  required  to  give  security  for  costs,  on  the 
ground  that  he  is  not  a  resident  of  the  city  and  county  of  New  York. 
N.  Y.  Com.  PI.,  1861,  Robb  a.  Macdonald,  Ante,  213. 

2.  A  bond  filed  for  security  for  costs  in  the  New  York  Common  Pleas, 
must  be  proved  or  acknowledged  as  a  deed  of  real  estate.     N.  Y. 
Com.  Pl^  Sp.  T^  1861,  Colt  a.  Wheeler,  Ante,  388. 

COMMON  PLEAS. 

SENTENCE. 

The  court  does  not  possess  the  power  to  suspend  sentence  indefinitely 
in  any  case.  It  is  the  duty  of  the  court,  unless  application  be  made 
for  a  new  trial,  or  a  motion  in  arrest  of  judgment  be  made  for 
some  defect  in  the  indictment,  to  pronounce  judgment  upon  every 
prisoner  convicted  of  crime  by  a  jury,  or  who  pleads  guilty.  Other- 
wise it  is  the  imperative  duty  of  every  court  to  pronounce  the  judg- 
ment prescribed  by  law  upon  all  persons  convicted  of  crime  before 
them.  An  indefinite  suspension  of  the  sentence  prescribed  by  law  is 
a  quasi  pardon,  provided  the  prisoner  be  discharged  from  imprison- 
ment. No  court  in  the  State  has  any  pardoning  power.  That  power 
is  vested  exclusively  in  the  governor.  Oyer  and  Terminer,  1860, 
People  a.  Morrisette,  20  How.  Pr.,  118. 

SERVICE,  AND  PROOF  OF. 

1.  The  act  of  1853,  providing  in  certain  cases  for  substituted  service  of 
summons  and  complaint,  requires  that  the  judge  who  orders  such  ser- 
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vice  must  be  satisfied  that  the  defendant  sought  to  be  served  resides 
within  the  State  and  cannot  be  served.  If  he  is  satisfied  he  may  make 
the  order.  He  is  to  decide  whether  sufficient  facts  are  shown  to  con- 
fer jurisdiction.  If  he  decides  erroneously,  the  order  may  be  set  aside 
upon  proper  application,  but  it  is  not  void,  and  will  not  invalidate  a 
judgment  founded  on  it.  Supreme  Ct.,  1860,  Collins  a.  Ryan,  32 
Barb.,  647. 

2.  An  order  for  the  publication  of  a  summons,  granted  under  subdivision 
2  of  section  135  of  the  Code,  which  presupposes  that  the  debtor  is  a 
resident  of  the  State,  but  has  departed  therefrom  or  keeps  himself  con- 
cealed therein,  must  direct  a  copy  of  the  summons  and  complaint  to  be 
deposited  in  the  post-office,  directed  to  the  defendant  at  his  place  of 
residence,  though  it  appear  from  the  affidavit  that  he  has  departed 
therefrom.   An  omission  of  such  a  clause  in  the  order  renders  it  fatally 
defective.     Supreme  Ct.,  1860,  Towsley  a.  McDonald,  32  Barb.,  604. 

3.  In  order  to  obtain  an  order  for  publication,  it  is  not  enough  that  the 
affidavit  shows  a  sufficient  cause  of  action,  and  that  the  defendant  can- 
not, after  due  diligence  and  effort,  be  found  within  the  State,  but  has 
departed  therefrom  or  keeps  himself  concealed  therein ;  it  must  fur- 
ther be  made  to  appear,  that  such  departure  or  concealment  is  with 
the  intent  to  defraud  creditors  or  to  avoid  the  service  of  summons. 
Ib. 

4.  An  affidavit  made  to  obtain  an  order  for  service  of  summons  by  pub- 
lication, is  insufficient  to  sustain  an  order  which  directs  publication 
merely,  without  directing  service  by  mail,  unless  such  affidavit  shows 
the  fact  of  plaintiff's  inability  to  discover  the  place  of  residence  of  the 
defendant  sought  to  be  served.     Supreme  Ct.,  1861,  Cook  a.  Farmer, 
Ante,  359. 

5.  An  order  made   on   such   a  defective  affidavit  is  without  jurisdic- 
tion.    Ib. 

6.  Where  publication  and  mailing  is  ordered,  personal  service  out  of  the 
State  is  only  equivalent  to  mailing,  and  can  have  no  greater  effect. 
Supreme  Ct.,  1860,  Fiske  a.  Anderson,  Ante,  8. 

CONTEMPT,  7. 

SHERIFF. 

A  sheriff  who  has  attached  property  belonging  to  the  defendant  in  the 
hands  of  a  third  person,  may  bring  any  action  necessary  to  obtain  pos- 
session of  such  property.  Supreme  Ct.,  Sp.  T.,  1860,  Kelly  a.  Breus- 
ing,  32  Barb.,  601. 

CAUSE  OF  ACTION,  1 ;  COSTS  ;  EXECUTION. 
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SPECIFIC    PERFORMANCE. 


SHIPPING. 

One  part-owner,  though  he  be  also  managing  owner  (ship's  husband), 
cannot,  by  ordering  an  insurance  of  a  ship,  without  authority  from  an- 
other, charge  the  other  with  any  part  of  the  premium,  unless  the  other 
afterwards  assent  to  the  insurance.  [Abbott  on  Shipp.,  107,  137  ;  5 
Burr.,  2727  ;  2  Stark.,  345  ;  2  Duer  on  Ins.,  200.]  N.  T.  Superior 
Ct.,  I860,  Hoogland  a.  Wight,  20  How.  Pr^  70. 

SPECIAL  PROCEEDINGS. 

Proceedings  to  review  the  determination  of  commissioners -of  highways 
by  reference,  are  not  special  proceedings  within  the  provisions  of  the 
Code  and  of  the  Laws  of  1854,  593.  Supreme  Ct.,  1860,  People  on 
rel.  Harvey  a.  Heath,  20  How.  Pr^  304. 

CERTIORARI  ;    COSTS,  23  ;   HABEAS  CORPUS  ;  HIGHWAYS  ;  NEW  YORK 

(CiTY  OF). 

SPECIFIC  PERFORMANCE. 

1.  A  purchaser  seeking  the  aid  of  a  court  of  equity  to  enforce  specific 
performance,  must  apply  promptly.     If,  after  he  is  entitled  to  a  con- 
veyance, he  delays  five  years  before  seeking  relief,  specific  performance 
will  not  be  decreed,  but  he  will  be  left  to  take  his  remedy,  if  he  has 
any,  by  an  action  for  damages.     Supreme  Ct^  Sp.  T.,  1860,  McWil- 
liams  a.  Long,  32  Barb^  194. 

2.  If,  pending  an  action  for  a  specific  performance  of  a  contract  relative 
to  the  conveyance  of  land,  a  mortgage  on  the  premises  in  controversy, 
executed  before  the  commencement  of  the  suit,  be  foreclosed,  and  the 
premises  sold  under  the  judgment  of  foreclosure,  the  judgment  in  the 
action  for  specific  performance  should  recite  such  fact,  and  in  place  of 
decreeing  a  specific  performance   should  decree  a  compensation  in 
damages.     A  judgment  for  damages  in  such  case  could  not  be  en- 
forced by  a  proceeding  for  a  contempt.     It  would  be  a  final  decree  for 
the  payment  of  money,  which  the  plaintiff  might  enforce  by  execution. 
Supreme  Ct^  Sp.  T.,  1861,  Pitt  a.  Davison,  Ante,  385. 

3.  The  court  has  power  to  amend  a  decree  which  did  not  contain  such  a 
recital,  on  a  direct  and  proper  application  for  that  purpose.     If  such 
an  amendment  would  involve  an  inquity  into  facts  dehors  the  record, 
the  inquiry  may  be  made  by  an  order  of  reference  or  otherwise.     It 
seems,  that  there  is  no  objection  to  the  defendant's  including  in  the 
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SUMMARY    PROCEEDINGS. 


motion  to  amend  the  decree,  a  further  notice  of  motion  to  vacate  or 
amend  the  proceedings  subsequent  thereto,  and  to  be  discharged  from 
arrest.  Such  error,  however,  cannot  be  corrected  or  disregarded  on  a 
collateral  motion, — e.  g.,  a  motion  to  discharge  from  a  commitment  for 
contempt.  Ib. 

STATUTES. 

1.  If  an  affirmative  statute,  introductive  of  a  new  law,  direct  a  thing  to 
be  done  in  a  certain  manner,  that  thing  cannot,  even  although  there 
are  no  negative  words,  be  done  in  any  other  manner.    N.  Y.  Com.  Pl^ 
Sp.  T.,  1861,  Cook  a.  Kelly,  Ante,  35. 

2.  Although  a  statute  under  which  public  expenses  are  incurred  may  be 
unconstitutional,  a  tax  may  properly  be  levied  to  meet  those  expenses. 
Supreme  Ct^  Sp.  T.,  1861,  People  a.  Haws,  Ante,  70. 

3.  Punctuation  often  determines  the  meaning  of  a  sentence.     N.  Y.  Su- 
perior Ct^  Chambers,  1861,  Squires'  Case,  Ante,  38. 

STAY  OF  PROCEEDINGS. 

1.  On  appeal  from  an  order  granting  an  injunction,  as  well  as  on  appeals 
from  other  orders,  the  court  may  grant  a  stay  of  the  respondent's  pro- 
ceedings upon  the   order.     N.  Y.  Superior  Ct.,  Sp.  T.,  1861,  Genin 
a.  Chadsey,  Ante,  69. 

2.  What  security  should  be  required  on  such  a  stay  in  the  case  of  an  in- 
junction restraining  an  alleged  violation  of  a  sign  or  trade-mark.     Ib. 

3.  A  divorce  having  been  granted  to  the  plaintiff,  and  a  reference  had  to 
settle  the  alimony,  the  amount  reported  being  large,  the  testimony 
voluminous,  and  the  proper  practice  on  reviewing  the  report  doubtful, 
the  defendant  was  allowed  additional  time  and  a  stay  of  proceedings 
to  enable  him  to  decide  upon  his  course  and  prepare  his  papers.     _<V. 
Y.  Superior  Ct.,  Sp.  T.,  1859,  Forrest  a.  Forrest,  5  Bosw.,  672. 

4.  An  order  staying  proceedings  for  twenty  days  is  operative  only  for 
that  length  of  time  from  its  date,  although  it  was  in  fact  made  on  a 
later  day.     Supreme  Ct.,  Sp.  T.,  1861,  Marvin  a.  Lewis,  Ante,  482. 

APPEAL,  1,  24. 

SUMMARY  PROCEEDINGS. 

Summary  proceedings  before  a  justice,  to  recover  possession  of  land,  by  a 
landlord  from  his  tenant,  are  entirely  statutory,  and  must  be  conducted 
in  strict  accordance  with  the  provisions  of  the  law.  Supreme  Ct., 
1860,  Miner  a.  Burling,  32  Barb.,  540. 

DISTRICT  COURT. 
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SUPPLEMENTARY    PROCEEDINGS. 


SUMMONS. 

1.  If,  after  a  demurrer  for  defect  of  parties,  the  plaintiff  amends  his  com- 
plaint by  adding  the  necessary  parties,  but  does  not  amend  the  sum- 
mons, the  amended  complaint  may  be  struck  out  on  motion.     Supreme 
Ct.,  1861,  Follower  a.  Laughlin,  Ante,  105. 

2.  Such  motion  may  be  made  by  the  original  defendants.    Ib. 

3.  Service  of  a  summons  upon  a  party  by  a  wrong  name  does  not  give 
the  court  jurisdiction  over  his  person;  his  appearance  cannot  be  com- 
pelled ;  and  by  non-appearance  he  does  not  waive  any  of  his  rights. 
Supreme  Ct.,  1860,  Farnham  a.  Hildreth,  32  Barb.,  277. 

4.  The  defendants  were  administrators  of  the  estate  of  A.,  and  one  of 
them  was  also  executor  of  the  estate  of  B.     The  plaintiff  having  a 
demand  against  the  estate  of  A.,  directed  his  attorney  to  sue  the  de- 
fendants thereon,  naming  them  by  mistake  as  the  representatives  of 
B.,  and  they  issued  the  summons  accordingly.     Held,  that  this  was  a 
mere  misdescription  of  the  representative  capacity,  and  the  court  had 
power  to  allow  an  amendment.     McElwain  a.  Corning,  Ante,  16. 

AMENDMENT. 

SUPERIOR  COURT  OF  BUFFALO. 

Cattle,  stolen  in  Wyoming  county,  were  driven  across  the  line  into  Erie 
county,  and  through  different  towns  of  the  latter  into  the  city  of 
Buffalo.  Held,  that  the  Superior  Court  of  Buffalo  had  jurisdiction  to 
try  the  offender.  Buffalo  Superior  Ct.,  1859,  People  a.  Smith,  4  Park. 
Cr.,  255. 

SUPERVISORS. 

Although,  in  general,  moneys  expended  by  a  county  officer  in  executing 
the  duties  of  his  office,  are  a  county  charge ;  yet,  where  an  officer  acts 
otherwise  than  for  the  benefit  of  a  county  alone, — e.  g.,  as  where  the 
district- attorney  of  a  county,  within  the  metropolitan  police  district, 
brings  suits  for  penalties  under  the  police  act,  for  the  benefit  of  the 
police  fund,  or  the  treasury  of  the  State, — expenses  incurred  therein 
are  not  county  charges;  and  the  board  of  supervisors  have  no  juris- 
diction to  audit  them.  Supreme  Ct.,  Chambers,  1861,  People  a.  Haws, 
Ante,  192. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Supplementary  proceedings  cannot  be  instituted  on  a  judgment  re- 
covered in  a  justice's  court  for  less  than  twenty-five  dollars,  although 
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SUPPLEMENTARY    PROCEEDINGS. 


a  transcript  of  that  judgment  has  been  filed,  and  execution  issued  and 
returned  unsatisfied.  Section  292  of  the  Code  requires  that  execution 
against  "property"  of  the  judgment-debtor  be  returned,  and  section 
464  defines  property  to  mean  real  and  personal  property.  An  execu- 
tion on  a  justice's  judgment,  for  less  than  twenty-five  dollars,  is  no 
lien  on  real  property,  and  goes  against  personal  property  only ;  and 
hence  the  return  of  an  execution  on  such  a  judgment  cannot  be  the 
basis  of  supplementary  proceedings.  Supreme  Ct.,  1860,  Butts  a. 
Dickinson,  Ante,  60. 

2.  History  of  the   amendments  of  the   Code   affecting  this   question, 
stated.     Ib. 

3.  Proceedings  supplementary  to  execution  cannot  be  had  upon  an  exe- 
cution issued  by  a  county  clerk  on  a  justice's  judgment  for  less  than 
$25,  a  transcript  of  which  has  been  filed  in  the  county  clerk's  office. 
Supreme  Ct.,  Chambers,  1860,  Anonymous,  32  Barb.,  201. 

4.  The  provision  of  section  297  of  the  Code,  respecting  supplementary 
proceedings,  by  which  the  earnings  of  a  debtor  for  sixty  days  "preced- 
ing the  order"  are  exempted,  refers  to  the  order  for  the  application  of 
the  debtor's  property,  not  to  the  original  order  for  his  examination. 
N.  T.  Superior  Ct.,  Chambers,  1860,  Bush  a.  White,  Ante,  21. 

5.  Supplementary  proceedings  are  not  void  merely  because  the  execution 
was  returned  without  waiting  for  sixty  days  to  expire  after  it  was 
issued.     Where  there  is  no  collusion  or  fraud  shown,  and  no  intent 
proven  on  the  part  of  the  plaintiff  or  his  attorney  to  prevent  a  levy 
on  the  property  of  the  debtor,  the  sheriff  need  not  keep  an  execution 
sixty  days.     Supreme  Ct.,  1861,  Tyler  a.  Whitney,  Ante,  465. 

6.  A.  held  a  judgment  against  B.,  which  he  assigned  for  value  to  a  third 
party  without  giving  B.  notice.     A  judgment-creditor  of  A.  having 
commenced  supplementary  proceedings  against  B.,  to  compel  the  appli- 
cation to  his  judgment  of  the  indebtedness  of  B.,  B.  paid  the  amount 
of  the  judgment  which  had  been  recovered  by  A.  to  A.'s  judgment- 
creditor,  upon  an  agreement  that  the  proceedings  were  to  be  discon- 
tinued, and  they  accordingly  were.     Held,  that  the  payment  was  vol- 
untary and  did  not  satisfy  the  judgment  as  against  the  assignee.     Su- 
preme Ct.,  1861,  Richardson  a.  Ainsworth,  20  How.  Pr.,  521. 

7.  Motion  to  vacate  supplementary  proceedings  on  the  ground  that  de- 
fendant was  discharged  in  insolvency  before  they  were  commenced — 
granted.     Smith  a.  Paul,  20  How.  Pr^  97. 

CONTEMPT,  2,  3. 
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SURPLUS. 

1.  Where  surplus  moneys  arise  upon  the  foreclosure  of  several  mortgages, 
and  they  are  claimed,  by  judgment-creditors  having  the  first  liens  upon 
both  of  two  such  funds, — by  a  mortgage-creditor  having  a  lien  on  only 
one  fund,  and  that  lien  subsequent  to  such  judgment-creditors, — and  by 
also  other  judgment-creditors  having  liens  upon  both  funds,  but  their 
liens  being  subsequent  both  to  the  first-mentioned  judgment-creditors 
and  to  the  mortgage-creditor, — the  judgments  prior  to  the  mortgage 
are  to  be  paid  out  of  the  fund  not  subject  to  the  mortgage ;  if  that  fund 
is  not  sufficient  to  pay  them,  the  balance  is  to  be  paid  prior  to  the 
mortgage,  out  of  the  fund  on  which  the  mortgage  is  a  lien ;  the  mort- 
gage is  next  entitled  to  payment,  out  of  the  surplus  funds  on  which  such 
mortgage  was  a  lien ;  and  the  subsequent  judgment-creditors  are  enti- 
tled to  payment  only  after  the  payment  of  the  prior  judgment-creditors 
and  the  mortgage-creditors.     Supreme  Ct.,   Chambers,  1861,  N.  Y. 
Life  Insurance  and  Trust  Co.  a.  Vanderbilt,  Ante,  458. 

2.  The  fact  that  the  holder  of  such  mortgage  took  it  by  assignment  after 
the  recovery  of  the  subsequent  judgments,  does  not  affect  the  question 
of  priority.     Ib. 

SURROGATE. 

1.  The  surrogate  has  no  jurisdiction,  upon  a  final  accounting,  to  make  a 
decree  for  the  payment  of  a  claim  which  is  disputed,  and  the  obligation 
of  the  personal  representative  to  pay  it  denied.     It  must  first  be  es- 
tablished by  a  court  of  common  law.     Supreme  Ct.,  1860,  Curtis  a. 
Stilwell,  32  Barb.,  354. 

2.  Although  judgment  has  been  rendered  in  favor  of  the  claim,  both  at 
the  special  and  general  term  of  the  Supreme  Court,  if  an  appeal  is 
pending  in  the  Court  of  Appeals,  the  claim  is  still  in  dispute  within 
the  meaning  of  this  rule,  and  the  surrogate  has  no  authority  to  allow 
it.     Ib. 

3.  In  such  a  case,  the  surrogate  may  either  retain  a  sufficient  sum  to  sat- 
isfy such  claim  if  finally  sustained,  or  he  may  suspend  the  accounting 
and  distribution,  and  adjourn  the  proceedings  until  the  final  decision  of 
the  court  upon  the  claim.     Ib. 

APPEAL,  37. 

SYRACUSE. 

The  Common  Council  of  Syracuse,  after  the  appointment  of  commis- 
sioners to  assess  the  damages  to  be  awarded  to  the  owners  of  lands  to 
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be  taken  as  a  public  street,  and  after  the  award  has  been  made  and 
confirmed  by  the  lapse  of  time  in  which  an  appeal  may  be  taken,  have 
no  authority  to  discontinue  the  proceedings.  Supreme  Ct^  Sp.  T^ 
1861,  People  a.  Common  Council  of  Syracuse,  20  How.  Pr.,  491. 

TAXATION  OF  COSTS. 
COSTS. 

TRADE-MARK. 

Although  a  fraudulent  and  deceptive  trade-mark  is  not  to  be  protected 
by  injunction,  yet  the  fact  that  a  trade-mark  bears  a  fictitious  name  as 
the  name  of  the  manufacturer  of  the  article,  does  not  affect  the  owner's 
right  to  protection,  where  it  is  shown  that  it  is  not  used  with  any 
fraudulent  intent,  and  does  not  in  fact  deceive  the  public.  JV.  Y.  Com. 
PL,  1861,  Dale  a.  Smithson,  Ante,  237. 

TRIAL. 

1.  What  facts  will  give  reason  to  believe  that  a  fair  and  impartial  trial  of 
an  action  for  libel  cannot  be  had  in  the  county  in  which  the  venue  is 
laid.     Supreme  Ct.,  Sp.  T.,  1860,  Budge  a.  Northam,  20  How.  Pr., 
248. 

2.  The  place  of  trial  of  a  cause  may  be  changed,  on  the  ground  of  public 
excitement,  although  there  has  been  no  effort  made  to  try  the  cause 
or  to  impanel  a  jury  in  the  county  where  the  venue  is  laid.     [1  Hill, 
179;  16  How.  Pr.,  106;  4  Park.  Cr.,  602.]     Ib. 

3.  A  defendant  cannot,  on  a  trial  before  a  referee,  urge  as  an  objection  to 
proceeding  to  trial,  that  other  parties  defendant  have  not  been  served 
with  process.     Such  an  objection  makes  no  part  of  the  trial,  and  is  not 
therefore  the  subject  of  an  exception.     It  relates  solely  to  the  regu- 
larity of  the  reference,  and  should  be  taken  on  the  motion  to  refer. 
Supreme  Ct.,  1860,  Hawkins  a.  Avery,  32  Barb.,  551. 

4.  It  seems,  too,  that  it  is  in  substance  an  objection  for  the  want  of  proper 
parties,  and  should  be  taken  by  answer  or  demurrer.     Ib. 

5.  A  judge,  before  whom  a  common-law  cause  is  tried  without  a  jury, 
acts  in  the  double  capacity  of  court  and  jury ;  and  when,  instead  of 
rendering  a  judgment  in  express  terms  for  the  defendant,  he  orders  that 
the  complaint  should  be  dismissed,  it  is  to  be  presumed  he  then  acts 
as  the  court,  exercising  the  prerogative,  which  it  has  always  possessed, 
of  nonsuiting  the  plaintiff  either  before  or  after  the  evidence  is  given 
on  both  sides.     Supreme  Ct^  1861,  Coit  a.  Bland,  Ante,  462. 
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6.  Where  the  execution  of  a  deed  is  duly  proved,  and  it  is  read  in  evi- 
dence on  the  trial,  it  is  too  late  to  object  at  the  close  of  the  case  that 
the  plaintiff  has  not  shown  a  delivery.    Supreme  Ct.,  1860,  Van  Rens- 
salear  a.  Secor,  32  £arb.,  469. 

7.  It  seems,  that  if  there  is  a    variance  between  the  complaint  and 
proofs,  the  question  should  be  raised  in  a  stage  of  the  trial  when  the 
court  can  permit  an  amendment,  if  deemed  necessary.     The  objection 
cannot  be  taken  by  a  request  to  charge  that  the  plaintiff  cannot  re- 
cover under  the  frame  of  the  complaint.     Supreme  Ct.,  1859,  Ward  a. 
Forrest,  20  How.  Pr.,  465. 

8.  An  action  to  recover  damages  for  a  tortious  conversion  of  property  can 
be  tried  hi  no  other  way  than  by  a  jury,  unless  the  parties  waive  that 
mode  of  trial  in  the  manner  prescribed  by  law.    JV.  Y.  Com.  PI.,  1861, 
Lewis  a.  Varnum,  Ante,  305. 

9.  Counsel  have  no  right  to  select  out  a  portion  of  the  evidence,  and  call 
upon  the  court  to  declare  the  law  upon  it.     Supreme  Ct.,  1859,  Ward 
a.  Forrest,  20  How.  Pr.,  465. 

10.  It  is  not  error  for  a  justice  at  circuit  to  refuse  to  charge  as  requested 
on  a  hypothetical  state  of  facts,  though  the  proposition  of  law  be  cor- 
rect, if  there  is  nothing  in  the  testimony  to  warrant  the  jury  in  taking 
it  into  consideration.     Supreme  Ct.,  1861,  Rushmore  a.  Hall,  Ante, 
420. 

11.  Remarks  in  the  course  of  a  charge,  called  forth  by  the  request  of  a 
party,  and  inferentially  expressing  the  opinion  of  the  judge  as  to  the 
weight  of  evidence,  are  not  ground  for  setting  aside  a  verdict  amply 
supported  by  the  evidence.     N.  Y.  Com.  Pl^  1861,  Cheesebrough  a. 
Taylor,  Ante,  227. 

12.  When  a  judge,  at  the  request  of  a  party,  charges  the  jury  as  to  the 
rule  of  law  applicable  in  case  the  jury  believe  the  evidence  offered  by 
such  party,  it  is  proper  for  him  to  call  the  attention  of  the  jury  to  any 
testimony  on  the  other  side,  conflicting  therewith.     Ib. 

13.  Where  in  a  single  statement  of  a  judge's  charge,  two  propositions 
are  contained,  one  of  which  is  erroneous  and  the  other  correct,  al- 
though an  exception  to  the  general  statement  is  technically  too  broad, 
the  court  will  order  a  new  trial, — the  appeal  being  heard,  not  upon  a 
bill  of  exceptions,  but  upon  a  case, — where  it  is  evident  that  the  jury 
may  have  been  misled.     Supreme  Ct.,    1860,  Green  a.  Hudson  River 
R.  R.  Co.,  32  Barb.,  25. 

14.  Where  a  person,  charged  with  an  offence  punishable  with  imprison- 
ment in  a  state-prison,  is  arrested  under  the  warrant  of  a  justice  of  the 
peace,  in  a  county  other  than  that  of  the  justice,  he  must  be  tried  in 
the  county  in  which  the  justice  resides,  and  his  recognizance  must  be 
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returnable  at  a  court  within  that  county.     Supreme  Ct.,  1858,  People 
a.  Shaver,  4  Park.  Cr.,  45. 

15.  The  defendant  in  a  criminal  action  has  not  an  absolute  right  to  a  post- 
ponement of  his  trial,  even  upon  the  strongest  affidavits,  and  though 
his  trial  be  brought  on  immediately  after  his  indictment.     The  court 
may  exercise  its  discretion  upon  all  the  facts  of  the  case,  though  it 
should  be  careful  to  give  the  prisoner  every  fair  advantage.     [Dis- 
tinguishing Cow.,  369.]    Buffalo  Superior  Ct.,  1854,  People  a.  Horton, 
4  Park.  Cr.,  222. 

16.  An  exception  to  an  improper  question  is  not  available  on  error,  even 
in  a  criminal  action,  if  the  answer  could  not  possibly  prejudice  the 
party  excepting.     Supreme   Ct.,  1860,  Shay  a.  People,  4  Park.  Cr., 
353,  377. 

17.  An  erroneous  exclusion  of  a  question  is  cured  by  a  subsequent  recall 
of  the  witness,  and  permission  given  to  put  the  question.     Supreme 
Ct.,  1860,  Coats  a.  People,  4  Park.  Cr.,  662  ;  S.  P.,  1859,  Stephens 
a.  People,  76.,  396 ;  19  JT.  T.  (5  Smith),  549. 

18.  In  criminal  as  well  as  civil  cases,  it  is  within  the  discretion  of  the 
court  to  receive  further  evidence  on  the  part  of  either  party  after  the 
summing  up  has  commenced.     [2  Rev.   Stat.,   735.]     Supreme   Ct., 
1859,  Kalle  a.  People,  4  Park.  Cr.,  591. 

19.  An  issue  joined  in  a  criminal  action  upon  a  special  plea  of  former 
trial,  can  only  be  tried  by  jury ;  and  the  prisoner  cannot  waive  a  jury. 
[18  N.  Y.,  128.]     Supreme  Ct.,  1860,  Grant  a.  People,  4  Park.  Cr., 
527. 

20.  Where  a  criminal  charge  rests  upon  circumstantial  evidence,  it  is 
erroneous  for  the  court  to  charge  the  jury  "  that  if  they  believe  the 
evidence,  they  must  convict,"  if,  upon  any  hypothesis  consistent  with 
the  evidence,  however  improbable,  the  prisoner  might  be  innocent. 
The  question  of  guilt  should,  in  such  case,  be  left  entirely  to  the  jury. 
Supreme  Ct.,  1858,  Breen  a.  People,  4  Park.  Cr^  380. 

21.  In  a  prosecution  for  burglary,  the  evidence  showed  that  the  prisoner 
opened  the  door  of  the  room  in  question.     The  court  charged  the  jury, 
among  other  things,  that  "  the  evidence  showed  that  a  burglary  was 
committed,  and  if  they  believed  that  the  prisoner  entered  the  room 
with  intent  to  steal  or  commit  a  felony,  they  must  convict,  and  not 
otherwise ;"  and  "  that  the  prosecution  was  not  bound  to  prove  such  in- 
tent affirmatively." 

Held,  that  the  portions  of  the  charge  quoted  were  erroneous.     Su- 
preme Ct.,  1858,  People  a.  Marks,  4  Park.  Cr.,  153. 

22.  In  a  trial  for  murder,  where,  upon  the  evidence,  it  may  be  possible 
that  the  homicide  was  justifiable,  and  especially  after  the  court  has 
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submitted  the  question  to  the  jury,  it  is  error  for  the  court  to  charge, 
in  supplementary  instructions,  that  if  the  jury  believe  the  evidence, 
they  must  convict  the  prisoner  of  manslaughter.  Supreme  Ct.,  1860, 
Pfomer  a.  People,  4  Park.  Or.,  558. 

EXCEPTION;  EVIDENCE;  VERDICT. 

TRUST. 

Where  one  of  several  trustees  resigns  and  is  discharged  from  his  office, 
the  remaining  trustees  are  vested  with  the  entire  estate.  They  are 
the  legal  owners  and  entitled  to  the  possession ;  and,  in  such  case,  a 
provision  in  the  order  of  the  court,  that  in  case  no  new  trustee  is  ap- 
pointed in  place  of  the  one  allowed  to  resign,  he  shall  deliver  the  trust 
property  to  a  trust  company,  is  not  proper.  The  property  should  be 
delivered  to  the  remaining  trustees.  Supreme  Ct.,  1861,  Matter  of 
Grossman,  20  How.  Pr^  350. 

ACCOUNTING. 

UNDERTAKING. 

It  seems,  that,  under  section  222  of  the  Code,  the  court  should  not  direct 
judgment  to  be  entered  directly  upon  an  undertaking,  but  should  leave 
the  defendants  to  bring  their  action  upon  it.  N.  Y.  Com.  PI.,  1861, 
Fitzpatrick  a.  Flagg,  Ante,  189. 

VERDICT. 

1.  A  verdict  of  "guilty  of  assault  and  battery  with  intent  to  kill,"  with- 
out finding  that  the  assault  was  made  "  with  a  deadly  weapon,"  or 
"  by  such  force  as  was  likely  to  produce  death,"  nor  referring  to  the 
indictment  specifically,  warrants  only  a  conviction  of  simple  assault  and 
battery.     [2  Rev.  Stat.,  665,  §  36.]     Supreme  Ct.,  1858,  People  a. 
Davis,  4  Park.  Or.,  61 ;  1859,  O'Leary  a.  People,  Ib.,  187. 

2.  A  verdict,  in  an  action  against  a  common  carrier  for  negligence,  set 
aside  as  excessive,  though  not  without  evidence  to  sustain  it.     N.  Y. 
Superior  Ct.,  1859,  Harris  a.  Panama  R.  R.  Co.,  5  JBosw.,  312. 

3.  A  verdict  set  aside  as  against  the  weight  of  evidence.     Kinsman  a. 
Mutual  Ins.  Co.,  5  Bosw^  460. 
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WARRANTY. 

On  a  sale  of  an  existing  article,  there  is  no  implied  warranty  that  the  ar- 
ticle is  suitable  for  the  purpose  for  which  it  is  purchased.  Supreme 
Ct.,  1861,  Milburn  a.  Belloni,  Ante,  451. 

WITNESS. 

1.  The  constitutional  provision,  that  no  person  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself,  exempts  the  witness  only 
where  the  matter  or  trial  under  investigation  is  criminal,  and  is  against 
himself.     No  one  who  is  not  a  defendant  can  claim  the  exemption. 
Supreme  Ct.,  1861,  People  a.  Kelly,  Ante,  150. 

2.  It  is  not  the  right  of  a  witness  to  judge,  except  where  the  answer 
might  criminate  him,  whether  the  matter  inquired  of  is  privileged  or 
not.     If  the  production  of  a  document  be  called  for,  and  the  witness 
declines  to  produce  it,  upon  the  ground  that  the  reading  of  it  in  evi- 
dence would  be  prejudicial  to  his  interests,  or  the  interests  of  a  person 
to  whom  he  stood  in  a  confidential  relation  respecting  the  instrument, 
the  witness  may  be  required  to  submit  the  document  to  the  inspec- 
tion of  the  court.     N.  Y.  Com.  PI.,  1861,  Mitchell's  Case,  Ante,  249. 

3.  Husbands  and  wives  may  now  be  examined  as  witnesses  like  any  other 
parties,  except  they  cannot  be  required  to  disclose  any  communications 
made  by  one  to  the  other.     N.  Y.  Com.  PL,  1861,  Barton  a.  Gled- 
hill,  Ante,  246. 

4.  Communications  made  to  an  attorney  at  law,  with  a  view  to  obtain 
his  assistance  in  the  commission  of  a  felony,  or  other  crime  malum  in 
se,  are  not  privileged.     [3  Barb.,  598.]     Supreme  Ct.,  1859,  People  a. 
Blakeley,  4  Park.  Cr^  176. 

5.  When  a  quarrel  between  a  party  and  an  adverse  witness  may  be  taken 
into  consideration  in  weighing  his  testimony.    Breen  a.  People,  4  Park. 
Cr.,  380. 

6.  A  conviction  of  petit  larceny  does  not  disqualify  a  witness  in  this  State. 
[2  Rev.  Stat,  701,  702,  690 ;  limiting  3  Park.  Cr.,  249.] 

Petit  larceny  is  not  a  felony,  and  one  sentenced  upon  a  conviction  of 
that  crime  is  not  thereby  disqualified  as  a  witness.  Ct.  of  Appeals, 
1860,  Shay  a.  People,  22  JY.  Y.  (8  Smith),  317 ;  affirming  S.  C.,  10 
Abbotts'  Pr.,  413. 

7.  A  witness  may  be  asked,  with  a  view  to  discredit  him,  whether  he  has 
committed  adultery,  or  had  an  unclean  disease.    [1  Greenl.  Ev.,  §  451 ; 
1  Den.,  280 ;  6  Hill,  144.]     But  he  may,  it  seems,  decline  to  answer. 
Supreme  Ct.,  1859,  People  a.  Blakeley,  4  Park.  Cr.,  176. 
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8.  The  rule  that  a  party  who  has  called  a  witness  will  not  be  permitted 
to  impeach  him,  does  not  go  to  the  extent  of  preventing  the  party  from 
otherwise  proving  the  truth  of  a  fact  to  which  the  witness  may  have 
testified,  although  the  proof  may  have  the  effect  of  directly  contra- 
dicting him.    If.  Y.  Com.  Pl^  1861,  Bok  a.  Vincent,  Ante,  137. 

9.  Where  a  witness  testifies  to  acts  which  did  not  happen  in  his  pres- 
ence, the  testimony  cannot  be  excluded ;  the  only  remedy  is  to  show, 
by  cross-examination,  that  the  witness  had  not  sufficient  opportunity 
of  knowing  what  he  had  testified.     Supreme  Ct.,  1861,  Rushmore  a. 
Hall,  Ante,  420. 

10.  A  witness  objected  to,  as  the  person  for  whose  immediate  benefit  a 
suit  is  prosecuted,  is  competent  to  testify  as  to  whether  such  is  the 
fact,  and,  it  seems,  to  rebut  testimony  offered  to  establish  it.     Ct.  of 
Appeals,  1860,  Requa  a.  Requa,  22  N.  Y.  (8  Smith),  254. 

11.  Of  the  degree  of  experience  necessary  to  make  the  opinion  of  a  money- 
broker  admissible  in  evidence.     People  a.  Chandler,  4  Park.  Cr.t  231. 

COSTS. 
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